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DECISIONS 


THE    SUPREME   COURT 

OF  THE 

STATE  OF  ILLINOIS, 

NOVEMBER  TERM,  1856,  AT  MOUNT  VERNON. 


Thomas  J.  Wilbanks,  et  al.,  Plaintiffs  in  Error,  v.  Robert 
A.  D.  Wilbanks,  by  William  Maddox,  Guardian  etc., 
Defendant  in  Error. 

ERROR  TO  JEFFERSOX. 

If  a  testator  devises  an  estate  belonging  to  his  son  to  a  third  person,  in  the  same 
will  bequeathing  a  legacy  to  his  son,  the  son  must  either  relinquish  his  claim  to 
his  estate,  or  to  the  legacy  or  bequest.  The  son  may  elect  which  he  will  take; 
and  if  he  has  knowledge  of  the  condition  of  the  property,  he  will  be  concluded 
by  his  election,    (a) 

A.  married  and  had  several  children ;  he  purchased  forty  acres  of  land  in  the  name 
of  his  wife,  who  afterward  died.  A.  married  a  second  time,  and  by  this  mar- 
riage had  one  child;  at  his  decease,  by  his  last  will,  he  gave  this  forty  acres  of 
land  to  his  wife,  at  her  death  to  descend  to  her  child;  giving  bequests  and 
legacies  to  the  children  of  his  first  marriage,  which  they  accepted;  these  "chil- 
dren, as  heirs  of  their  mother,  afterward  in  ejectment  sought  to  recover  the  forty 
acres  bequeathed  to  the  child  of  the  second  marriage:  Held,  That  the  children 
of  the  first  marriage,  having  elected  to  take  under  the  will,  could  not  afterward 
divest  the  other  heir,  although  their  father  had  by  his  will  disposed  of  this 
land,  not  being  his. 

The  defendant  in  error  filed  his  bill  against  the  plaintiffs,  to 
enjoin  the  plaintiffs  from  prosecuting  an  action  of  ejectment 
against  Walter  S.  Akin  and  David  Rotramel,  for  the  recovery 
of  forty  acres  of  land  which  the  defendant  in  error  claims 
under  the  will  of  his  father,  Robert  A.  D.  Wilbanks,  deceased. 

The  bill  states  that  R.  A.  D.  Wilbanks,  the  father,  entered 
the  forty  acres  in  the  name  of  his  wife,  Sarah  U.  Wilbanks; 
that  she  died  leaving  the  plaintiffs  in  error  her  heirs  at  law  by 
her  said  husband ;  that  the  forty  acres  in  dispute  were  part  of 

(a)     Brown  et  al.  Ex.  v.  Pitney,  39  111.  R.   470. 
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the  homestead  or  farm  upon  which  said  Wilbanks.  the  father, 
aud  wife  resided. 

That  Wilbanks,  the  father,  married  a  second  time  and  after- 
ward died,  leaving  a  son,  the  defendant  in  error,  by  his  second 
wife,  and  made  a  will  bequeathing  to  his  said  second  wife,  for 
life,  the  homestead,  and  at  her  death  willed  it  to  the  defendant 
in  error,  and  that  the  forty  acres  were  included  in  the  bequest. 

That  the  plaintiffs  in  error  were  also  provided  for.  one  of 
them  (T.  J.  Wilbanks)  having  a  specific  bequest  left  to  him,  of 
real  and  personal  estate,  and  that  the  others  were  also  as  to  the 
balance  of  the  real  estate  of  the  testator  undisposed  of,  made 
residuary  legatees. 

The  defendant  in  error  asks  that  the  plaintiffs  be  enjoined 
from  prosecuting  their  action  at  law,  for  the  reason  that  the 
intestate,  by  devising  the  said  tract  of  land  to  the  defendant, 
intended  to  put  the  plaintiffs  off  with  what  he  gave  them  under 
the  will,  and  that  the  plaintiffs  ought  to  elect  whether  they 
would  refund  the  value  of  the  land  or  be  perpetually  enjoined 
from  prosecuting  their  action  at  law. 

The  plaintiffs  demurred  to  the  bill  generally  and  specially, 
aud  contend  that  the  facts  stated  in  the  bill  do  not  warrant  the 
issuance  of  an  injunction  against  the  plaintiffs,  because  the 
defendants  to  the  suit  at  law  are  not  parties;  that  from  the 
face  ot  the  bill  they  are  manifestly  proper  parties  to  the  pro- 
ceedings, and  for  that  cause  the  demurrer  ought  to  have  been 
sustained  to  the  bill;  they  also  contend  that  the  facts  stated 
in  the  bill  do  not  show  a  case  of  election  in  equity  at  all. 
because  :  1st.  they  were  residuary  legatees :  2d,  Wilbanks,  the 
intestate,  was  tenant  by  the  curtesy,  and  had  an  interest  in  the 
land  in  question :  3d,  because  the  testator  treated  the  land  as 
his  own  property ;  and.  -ith,  the  forty  acres  of  land  in  dispute 
are  not  described  in  the  will  at  all,  and  the  court  will  not  supply 
the  defect  by  implication,  from  the  fact  that  it  was  within  the 
boundaries  of  the  land  bequeathed  to  his  second  wife  and  the 
defendant  upon  her  decease. 

The  demurrer  was  sustained.  The  plaintiffs  stood  by  their 
demurrer;  but  the  court  ruled  them  notwithstanding  to 
answer  over,  which  they  refused  to  do.  A  decree  pro  confesso 
was  entered  at  September  term,  1855,  of  the  Jefferson  Circuit 
Court,  and  the  plaintiffs  were  perpetually  and  unconditionally 
enjoined  from  prosecuting  their  suit  at  law. 

The  plaintiffs  assign  for  error,  the  ruling  of  the  court  below, 
on  the  demurrer,  and  contend  that  the  demurrer  ought  to  have 
been  sustained  to  the  bill,  and  that  the  overruling  the  demurrer 
and  granting  the  injunction  was  erroneous,  and  that  the  decree 
of  the  court  was  rendered  without  any  equity  whatever  to 
support  it ;  and  further,  that  if  the  injunction  ought  to  have 
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been  awarded  at  all,   it  ought  to  have  been  awarded  on  con- 
dition of  the  plaintiff  failing  to  elect. 

R.  S.  Nelson,  for  Plaintiffs  in  Error. 

D.  Baugh,  for  Defendant  in  Error. 

Scates,  C.  J.  The  testator  in  this  case  disposed  of  all  his 
estate,  both  real  and  personal.  The  objects  of  his  bounty 
were  exclusively  those  upon  whom  the  law  would  have  cast 
the  estate  in  case  of  intestacy ;  but  whether  in  the  same  pro- 
portions under  the  will  as  at  law,  does  not  appear.  Whether 
the  provisions  of  the  will  are  as  beneficial  as  those  of  the  law, 
or  not,  the  devisees  may  not  thereJore  disturb  or  set  aside  its 
provisions,  unless  under  circumstances  which  raise  a  right 
of  election. 

The  widow  accepted  the  devise  made  to  her,  which  barred 
her  dower ;  and  the  heirs  as  such  merely  could  not  avoid  the 
provisions  of  the  will,  which  disposed  of  the  whole  estates, 
real  and  personal,  so  far  as  they  belonged  to  the  testator.  The 
legal  title  to  the  tract  in  controversy  was  not  in  the  testator, 
but  the  plaintiffs,  his  children  by  a  former  wife,  as  heirs  to 
their  mother,  in  whose  name  the  land  had  been  purchased  of 
the  United  States. 

The  testator  devised  this  tract  to  his  second  wife  for  life,  as 
a  part  of  his  homestead,  with  remainder  to  defendant  in  fee, 
his  son  by  the  second  wife. 

The  object  of  the  bill  by  defendant  is  to  enjoin  the  plaintiffs 
from  proceeding  in  ejectment,  to  recover  the  land  as  heirs  at 
law  of  their  mother,  upon  the  ground  that  they  have  devises 
and  bequests  made  to  them  by  the  same  will,  of  which  they 
have  accepted,  and  they  cannot,  therefore,  in  equity  and  con- 
science be  permitted  to  claim  under  the  will  the  benefit  of  the 
devises  and  bequests  to  them,  without  giving  full  effect  to  it  in 
every  respect,  so  far  as  they  are  concerned. 

We  think  the  circumstances  clearly  present  a  case  for 
election  (waiving  any  question  of  a  resulting  trust  for  the 
husband),  and  assuming  the  fact  to  be  as  is  alleged,  that  the 
provisions  of  the  will  have  been  accepted,  the  plaintiffs  are 
estopped  in  equity  and  conscience  lrom  all  claim  to  this  tract 
of  their  own,  which  is  given  to  the  defendant.  In  the  general 
language  of  the  authorities,  they  may  not,  at  the  same  time, 
take  under  the  will  and  contrary  to  it.  This  was  the  doctrine 
of  the  civil  law,  from  whence,  doubtless,  we  derived  the  rule. 
But  it  seems  to  have  been  confined  to  cases  of  wills  by  the 
civil  law,  while  the  rule  with  us  has  been  extended  to  deeds 
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and  other  contracts ;  and  it  has  been  held  to  he  the  rule  at 
law  as  well  as  in  equity. 

The  intention  of  the  author  of  the  deed  or  will  to  dispose  of 
property  which  is  not  his,  must  be  manifest ;  it  is  difficult  to 
apply  the  doctrine  of  election  when  the  testator  has  some 
present  interest  in  the  estate  disposed  of,  though  not  entirely 
his  own ;  for  it  might  be  that  he  intended  to  dispose  only  of 
his  own  interest.  Yet  it  is  a  question  of  intention,  which  is 
to  prevail,  and  will  be  gathered  from  the  terms  of  the 
instrument. 

An  absolute  power  in  the  testator  to  dispose  of  the  subject, 
and  an  intention  to  exercise  that  power,  seems  in  general  suffi- 
cient to  make  a  case  of  election ;  a  devise  to  the  heir,  although 
inoperative,  compels  him  to  elect  between  the  estate  devised, 
and  claims  adverse  to  the  will.  The  estate  descending  to  the 
heir  under  his  election  to  claim  against  the  will,  descends 
subject  to  the  implied  condition. 

These  principles  are  extracted  from  Mr.  Swanston's  note  to 
Dillon  v.  Parker,  1  Swanst.  R.  394  b.  The  doctrine  of  elec- 
tion is  very  fully  and  comprehensively  laid  down  in  that  case 
and  note,  and  in  Gratton  v.  Haward,  1  Swants.  R.  413,  and 
note  c.  See  also  Noys  v.  Mordaunt,  2  Vern.  R.  581 :  2  Story 
Eq.  Jurisp.  Sees.  1075  to  1096  ;  2  Williams  on  Exrs.  1236,  Sec. 
9  of  Election  (E)  and  notes ;  1  Roper  on  Husb.  and  Wife,  566, 
note  I;  (7  Law  Lib.  334.) 

It  has  been  suggested  that  the  testator  here  was  tenant  by 
the  curtesy  of  this  tract  of  land,  and  it  should  therefore  be 
intended  and  understood  that  he  devised  that  interest  which 
belonged  to  him,  and  not  the  fee,  which  was  in  his  children  by 
his  first  wife.  This  view  of  the  devise  cannot  help  or  explain 
away  the  plain  and  obvious  meaning  and  intention  upon  the 
face  of  the  instrument ;  and  that  was  to  pass  the  fee  in  all  the 
lands  disposed  of  in  the  will.  Besides,  this  would  make  the 
will  inoperative  as  to  this  tract;  for  the  estate  by  curtesy 
terminated  with  the  life  of  the  testator,  at  which  time  the 
devise  took  effect.  We  cannot  indulge  in  a  construction 
that  would  defeat  the  intention,  make  the  provision  inopera- 
tive, or  render  the  will  void.  Nor  can  we  indirectly  do  the 
same  thing  by  supposing  that  the  testator  believed  this  tract 
to  belong  to  him ;  and  intended  only  to  dispose  of  so  much  as 
belonged  to  him.  Where  such  appears  to  have  been  the  clear 
intention  of  the  testator  to  dispose  of  so  much,  and  no  more 
than  he  might  own,  and  the  particular  property  was  devised 
or  bequeathed  under  the  impression  that  it  belonged  to  the 
testator,  then,  it  may  be,  that  the  question  of  repugnancy  and 
election  might  not  arise ;  but  the  devisee  or  legatee  might  take 
the  interest  given,  without  surrendering  his  claim  to  his  own 
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property.  Still  the  foundation  of  the  doctrine  of  election  is 
the  intention  of  the  testator.  So  that  when  he  clearly  intends 
to  dispose  of  the  property  of  another,.real  or  personal,  although 
the  will  or  deed  alone  and  of  itself  may  be  ineffectual,  inope- 
rative, or  void  as  a  conveyance  or  sale,  yet  it  affords  authentic- 
evidence  of  the  intention  of  the  testator  or  grantor,  and  that 
intention  shall  be  made  effectual  and  prevail  to  transfer  the 
property  of  one  who  accepts  a  benefit  under  such  will  or  deed. 
2  Story  Eq.  Jurisp.  Sec.  1077.  Indeed,  in  Section  1076,  Mr. 
Justice  Story  illustrates  this  doctrine  of  election  by  putting  a 
case  precisely  like  that  before  us.  If  the  testator  should  devise 
an  estate  belonging  to  his  son,  or  heir  at  law,  to  a  third  person,, 
and  should  in  the  same  will  bequeath  to  his  son,  or  heir  at  law, 
a  legacy  of  one  hundred  thousand  dollars,  etc.,  an  implied  or 
constructive  election  is  raised.  The  son  or  heir  must  relin- 
quish his  own  estate  or  the  bequest  under  the  will. 

The  party  is  entitled  to  a  full  knowledge  of  the  circum- 
stances, and  of  the  situation  and  value  of  the  estates  or  provi- 
sions made ;  and  an  election  made  in  actual  ignorance  of 
material  facts  will  not  preclude  the  party  from  exercising  the 
right  anew  upon  obtaining  full  information.  This  record  does 
not  show  that  the  election  here  was  without  full  knowledge  of 
all  material  facts. 

But  admitting  that  the  plaintiffs  may  yet  make  a  new 
election,  if  they  claim,  by  descent  and  against  the  will,  all  the 
lands  and  personalty  devised  and  bequeathed  to  them  in  the 
will,  they  will  be  liable  to  make  compensation  to  the  disap- 
pointed devisee  to  the  extent  of  the  value  of  the  devise 
intended  for  him.  So  that  equity  will  lay  hold  of  the  devise 
or  bequest  renounced,  and  substitute  compensation  for  the 
devise  or  bequest  defeated.  See  2  Story  Eq.  Jurisp.  and 
1  Swanst.  R.  above. 

Whether  by  renunciation  the  party  forfeits  all  interest,  as  in 
case  of  estates  upon  express  conditions,  or  is  entitled  to  any 
surplus  after  full  compensation,  as  seems  to  be  warranted  by 
the  current  of  authorities,  is  immaterial  here,  it  seems  to  us. 
For  its  loss  to  defendant  from  the  midst  of  his  homestead  tract, 
would  cost  plaintiffs  more  in  compensation  out  of  their  devises 
than  it  could  be  worth  to  them  thus  situated  and  surrounded. 
And  they  cannot  now  assert  their  title  as  heirs  to  their  mother, 
without  making  compensation  to  defendant,  out  of  the  devises 
to  them  in  the  will. 

Decree  affirmed. 
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Ohio  and  Mississippi  R.  R.  Co.  v.  Palm  and  Robertson. 

The  Ohio  and  Mississippi  Railroad  Company,   Plaintiff  in 
Error,  v.  Wm.  Palm  et  al,  Defendants  in  Error. 

ERROR  TO  ST.  CLAIR. 

"Where  a  party,  on  the  trial  of  a  suit  upon  a  note,  amends  his  declaration,  by  insert- 
ing that  the  note  "is  -without  defalcation  payable  and  negotiable  at,"  etc.,  it  is 
such  a  material  amendment  as  entitles  the  defendant  to  a  continuance. 

Defendants  in  error  sued  plaintiff  in  error  in  an  action  of 
debt.  Declaration  claims  $1,943.62  debt,  and  $100  damages. 
Two  counts  on  two  sealed  instruments  of  writing.  Plea — non 
est  factum.  Motion  and  leave  given  by  court  to  amend  declara- 
tion upon  the  trial,  by  inserting  in  each  count  thereof  "without 
defalcation,  for  value  received,  payable  and  negotiable  at  the 
Bank  of  the  State  of  Missouri,"  upon  the  allowing  of  which 
amendment  defendants  applied  for  a  continuance.  Court 
denied  it.  Defendants  below  excepted.  Court  thereupon 
rendered  judgment  against  defendants  for  the  sum  of  $1,946.23 
andcosts. 

This  cause  was  heard  before  Breese,  Judge,  at  August  term, 
1855,  of  the  St.  Clair  Circuit  Court. 

Underwood  and  Quick,  for  Appellant. 

G.  Kcerner,  for  Appellee. 

Scates,  C.  J.  Upon  the  trial,  to  obviate  an  objection  to 
reading  the  notes  sued  on  in  evidence,  by  reason  of  a  variance, 
on  leave  the  defendants  amended  by  inserting  in  the  declara- 
tion the  further  description  of  the  notes,  that  is,  "without 
defalcation,  for  value  received,  payable  and  negotiable  at  the 
Bank  of  the  State  of  Missouri.''  Thereupon  the  plaintiff  asked 
a  continuance  because  of  the  materiality  of  the  amendment. 
Its  refusal  is  the  ground  of  error  assigned. 

The  amendment  was  a  material  alteration  of  the  contract 
sued  on.  A  tender  at  the  bank  on  the  day  would  be  no 
answer  to  the  contract  as  laid  in  the  first  instance,  but  would 
fully  answer  the  contract  as  laid  in  the  amended  declaration. 
Thus  was  the  party  surprised  on  the  trial  by  allowing  notes  to 
be  read,  of  which  the  first  notice  was  then  given.  <a) 

Where  the  place  of  payment  is  fixed  in,  and  part  of  the  con- 
tract, it  must  be  so  described ;  and  an  omission  to  do  so  would 
be  a  material  variance.  Chit,  on  Bills,  153,  154.  Presenta- 
tion for,  and  demand  of  payment,  should  be  made  at  that 
place.     Id.  565,  153,  154. 

(a)  Lowev,  Bliss,  24111.  R.  168;  Brown  v.  Smith,  24  Id.  196. 
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The  party  is  entitled  to  a  continuance  when  material  amend- 
ments are  made.  Hawks  v.  Lands,  3  Gil.  R.  230.231  ;  Covell  v. 
Marks,  1  Scam.  R.  205  ;  77/.  Mut.  Fire  Ins.  Co.  v.  Marseilles 
Manufacturing  Co.,  1  Gil.  R.  259;  Re?.  Stat.  1845,  p.  416, 
Sec.  23. 

Though  this  amendment  might,  at  this  stage  of  the  ca-se, 
be  within  the  discretion  of  the  court,  yet  in  case  of  material 
amendments,  the  other  party  is  entitled  to  a  continuance. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


James  M.  Aortson  et  al.,  Plaintiffs  in  Error,  v.  Edward  H. 
Ridgway  and  Daniel  G.  Anderson,  Administrators,  etc., 
Defendants  in  Error. 

ERROR  TO  FRANKLIN. 

In  April,  1842,  A.  recovered  a  judgment  against  B.  and  C'.,  in  the  circuit  court  of 
which  B.  was  Clerk;  in  September  following,  D.  recovered  a  judgment  against 
the  same  parties;  D.  was  induced  by  B.  and  C.  to  bid  off  certain  real  estate  at 
a  sale  by  the  sheriff  without  notice,  the  defendants  consenting,  for  which  real 
estate  he  afterward  increased  his  bid  to  satisfy  his  judgment,  and  took  a  deed.  A. 
subsequently  had  the  same  real  estate  sold  in  a  similar  manner,  and  bid  it  in 
and  took  a  deed  from  the  sheriff.  On  a  bill  filed  by  D.  it  was  Held:  That  the 
sale  to  D.  should  be  set  aside,  and  that  he  should  have  execution  to  recover  his 
debt,  B.  and  C.  having  concealed  the  prior  lien  from  him  and  his  attorney,  and 
had  thereby  induced  him  to  purchase  the  land  in  satisfaction  of  his  judgment, 
which  land  was  subsequently  held  by  otheis  by  force  of  the  prior  judgment. 

Burk,  McKee  &  Co.  recovered  judgment  against  the  de- 
fendants, Edward  H.  Ridgway  and  Eli  D.  Anderson,  deceased, 
for  $300  or  thereabouts,  and  costs,  at  the  April  term,  1842,  of 
the  Jefferson  Circuit  Court. 

The  plaintiffs,  at  September  terra  following  of  said  court, 
recovered  a  judgment  against  the  same  parties  for  $1,000,  or 
thereabouts,  and  costs  of  suit. 

Several  executions  and  venditioni  exponas  were  issued  in 
favor  of  the  judgment  creditors.  Levies  were  made  upon  the 
real  estate  of  defendants,  and  some  money  was  made  on  plain- 
tiffs' judgment  by  sale,  and  other  real  estate  appraised  and  not 
sold  for  want  of  bidders,  under  the  valuation  law  which  was 
then  in  force,  and  both  said  judgments  remained  unsatisfied 
until  the  8th  day  of  May,  1845. 

On  the  8th  day  of  May,  1845,  an  execution  or  venditioni 
exponas  was  issued  in  favor  of  the  plaintiffs,  and  levied  upon  lot 
59,  in  the  town  of  Mount  Vernon,  whieh  lot  was  sold  for  $150, 
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and  bid  off  by  plaintiffs  at  sheriff's  sale,  by  the  express  consent 
of  the  defendants,  without  being  advertised  previous  to  the 
sale,  the  defendants  having  expressly  waived  notice,  and  the 
plaintiffs  afterward  increased  their  bid  $100. 

On  the  11th  day  of  February,  1846,  an  executi*  n  was  issued 
in  favor  of  plaintiffs,  and  levied  upon  lot  61,  for  which  they 
bid  $227.36,  at  sheriff's  sale,  on  the  21st  of  March,  1846,  which 
was  given  up  by  defendants  to  be  sold,  and  notice  of  sale  waived 
as  before.  The  sale  of  lots  59  and  61  satisfied  plaintiffs'  debt, 
and  the  amount  bid  for  said  lots  by  plaintiffs  was  as  much 
as  they  were  worth. 

On  the  17th  day  of  April,  1846,  an  execution  was  issued  in 
favor  of  Burk,  McKee  &  Co.,  and  by  consent  of  Ridgway 
levied  upon  the  same  lots  sold  under  plaintiffs'  execution,  and 
bid  off  by  them ;  the  defendants  waived  notice  of  sale  as  before, 
and  the  lots  were  sold  and  bid  off  by  Burk,  McKee  &  Co.,  for 
their  full  value. 

A  deed  was  made  to  Burk,  McKee  &  Co.  by  the  sheriff,  who 
obtained  full  possession  of  the  property,  and  have  since  sold  it 
to  a  bona  fide  purchaser  in  fee,  and  the  plaintiffs'  title  has 
entirely  failed,  and  they  have  in  fact  lost  the  balance  of  their 
debt,  amounting  to  $500,  and  the  interest  due  thereon. 

The  plaintiffs  were  non-residents  of  the  state  from  the  time 
that  judgment  was  rendered  up  to  the  time  the  lots  were  sold, 
and  did  everything  in  reference  to  the  sale  by  their  agent  or 
attorneys,  who  were  non-residents  of  the  county  of  Jefferson, 
and  lived  at  Shawneetown,  and  seldom  attended  court. 

The  defendants  lived  in  Jefferson  county,  and  Ridgway 
was  clerk  of  the  circuit  court  from  the  time  of  the  rendition 
of  the  judgment  in  favor  of  plaintiffs  and  Burk,  McKee  &  Co., 
up  to  and  after  the  sale  of  said  lots,  and  the  defendants  had 
abundance  of  other  real  estate  during  all  the  time  that  elapsed 
from  the  rendition  of  the  judgment  to  their  being  satisfied  by 
said  sale,  and  really  gave  up  said  lots  to  both  creditors. 

The  plaintiffs  filed  their  bill  at  the  May  term,  1851,  of  the 
Jefferson  Circuit  Court,  setting  forth  the  above  facts  in  sub- 
stance, and  charging  that  defendants  wers  at  least  guilty  of  a 
constructive  fraud  upon  them,  and  also  prayed  relief  on  the 
ground  of  their  title  failing  to  said  lots,  and  the  gross  iniquity 
of  the  transaction,  and  that  the  satisfaction  be  set  aside,  or 
that  a  decree  be  rendered  against  one  or  both  defendants  for 
the  amount  actually  due  them,  with  interest. 

The  defendants  answered  the  bill  and  plaintiffs  replied,  and 
the  venue  was  changed  to  Franklin  Circuit  Court,  where  the 
bill  was,  on  a  final  hearing  of  the  cause  at  September  term, 
1855,  of  said  court,  dismissed.     Parish,  Judge,  presiding. 

The  cause  is  brought  into  this  court  by  writ  of  error,  by 
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plaintiffs,  who   seek    to  reverse  the  judgment  of  the  circuit 
court. 

R.  S.  Nelson  and  W.  H.  Underwood,  for  Plaintiffs  in  Error. 

R.  F.  Wingate,  for  Defendants  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity  to  set  aside  a  sale  on 
execution  on  real  estate. 

Burk,  McKee  &  Co.,  at  the  April  term,  1842,  of  the  Jeffer- 
son Circuit  Court,  recovered  a  judgment  agaiust  Ridgway 
and  Anderson.  Riggs  &  Co.,  whose  interest  the  complainant, 
James  P,  Erskine,  represents,  at  the  following  September  term 
of  said  court,  recovered  a  judgment  against  the  same  parties. 
Executions  were  issued  upon  both  judgments,  within  a  year 
of  the  respective  recoveries.  On  the  8th  day  of  May,  1845, 
execution  issued  upon  the  judgment  of  Riggs  &  Co.,  under 
which  lot  59,  in  block  10,  in  the  town  of  Mount  Vernon,  was 
sold  to  the  plaintiffs  in  execution,  for  $150.  On  the  11th  day 
of  February,  1846,  execution  issued  upon  the  same  judgment, 
and  by  arrangement  between  the  parties,  the  execution  cred- 
itors increased  their  bid  for  lot  59  to  $250,  and  the  execution 
creditors  took  lot  61,  in  said  block  10,  at  $227.36,  the  amount 
of  the  balance  due  on  the  judgment  and  execution.  This 
arrangement  was  made  on  the  21st  day  of  March,  1846,  the 
judgment  debtors  expressly  authorizing  the  sheriff  to  sell  the 
property  under  the  execution  forthwith,  and  without  giving 
public  notice  thereof,  reserving  their  right  of  redemption  for 
fifteen  months,  and  the  execution  creditors  bidding  at  such 
sale  the  balance  due  on  the  judgment  and  execution,  which 
was  about  the  real  value  of  the  property. 

On  the  17th  day  of  April,  1846,  an  execution  issued  upon 
the  judgment  of  Burk,  McKee  &  Co.,  and  the  same  lots  were 
sold  under  it  to  the  plaintiffs  in  execution,  by  a  like  arrange- 
ment between  them  and  the  defendants  in  execution,  and 
without  public  notice,  who  finally  obtained  a  sheriff's  deed 
therefor,  and  hold  the  property  under  the  title  thus  acquired. 

Ridgway  was  clerk  of  the  said  circuit  court  when  the  sev- 
eral judgments  were  rendered,  and  when  the  sales  were  made, 
and  Riggs  &  Co.  were  non-residents,  and  their  attorney,  who 
lived  at  a  considerable  distance  from  Jefferson  county,  nor 
themselves  had  actual  knowledge  of  the  existence  of  the  judg- 
ment of  Burk,  McKee  &  Co.  It  is  evident  the  sale  to  Riggs 
&  Co.  was  made  by  mutual  arrangement  between  the  parties, 
at  the  supposed  or  agreed  value  of  the  property,  and  that  the 
sheriff  did  not  make  the  sale  under  the  provisions  of  the  law, 
but,  in  a  manner,  as  the  accent  of  the  defendants  in  execution. 
2 
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It  was  by  their  authority,  and  not  that  of  the  law,  that  the  sale 
was  made  without  public  notice. 

The  defendants  in  execution  must  have  known  of  the  prior 
judgment  of  Burk,  McKee  &  Co.;  and  Ridgway,  as  clerk,  and 
who  as  such  issued  the  executions,  cannot  be  supposed  to  have 
been  in/act  ignorant  of  the  prior  lien  of  that  judgment,  and  that 
the  same,  if  enforced  against  this  property,  would  render  the  title 
acquired  under  Riggs  &  Co.'s  judgment  worthless.  When 
therefore,  they  obtained  by  arrangement  with  Riggs  &  Co., 
$100  more  than  they  were  obliged  by  their  bid  and  previous 
purchase  to  pay  for  lot  59,  and  full  satisfaction  of  the  judgment 
by  the  sale  to  them  of  lot  61,  made  by  the  sheriff  without 
complying  with  the  requirements  of  the  law,  they  were  bound 
by  good  faith,  and  the  plainest  rules  of  fair  dealing,  to  have 
informed  Riggs  &  Co.  of  the  prior  judgment  against  them:  but 
instead  of  so  doing,  they  induced  them  to  buy,  supposing  they 
were  getting  the  title  to  the  lots,  and  in  ignorance  of  a  material 
fact  within  their  knowledge,  affecting  the  property,,  and  after- 
ward obtained  the  application  of  the  same  property  to  the 
satisfaction  of  the  prior  judgment,  by  a  similar  sale  under  that 
judgment,  made  without  public  notice. 

So  far  then,  as  these  complaints  are  concerned,  the  sale  must 
be  treated  as  made  by  Ridgway  and  Anderson,  and  not  as  a 
judicial  sale,  for  such  it  was  in  effect,  reserving  the  right  of 
redemption. 

The  suppression  of  fact  in  a  matter  material  to  be  known  in 
a  transaction  pending,  is,  both  at  law  and  in  equity,  equivalent 
to  the  assertion  of  falsehood.  Lochridge  v.  Foster,  4  Scam. 
R.  569.  «*> 

The  complainants  have  taken  nothing  by  the  purchase,  and 
are  entitled  to  the  money  bid,  with  interest. 

Anderson  having  died  since  this  transaction,  his  adminis- 
trator is  made  a  party  defendant  with  Ridgway,  and  a  decree 
will  be  entered  in  this  court  in  favor  of  complainant,  James 
P.  Erskine,  the  assignee  of  Riggs  &  Co.,  and  against  Ridgway 
for  the  amount  of  the  sales  of  lots  59  and  61,  with  interest,  and 
for  costs  in  this  court  and  the  court  below,  with  an  award  of 
execution  therefor  against  Ridgway,  and  in  case  of  non-pay- 
ment by  Ridgway,  that  the  same  be  paid  by  the  administrator 
of  Anderson,  in  the  due  course  of  administration. 

Decree  reversed,  and  decree  in  this  court. 

Decree  reversed. 

(a)  Smith  v.  Richards,  13  Peters  LT.  S.  R.,  26. 
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William  Stoker,  Plaintiff  in  Error,  v.  Darius  Greenup  et  al., 
Defendants  in  Error. 

ERROR  TO  WASHINGTON. 

A  plaintiff  who  is  present  at  a  sheriff's  sale  of  land  decrying  the  title  of  the 
defendant;  if  he  afterward  acquires  the  same  land  from  a  deputy  sheriff  to 
whom  it  was  sold  for  ten  dollars,  to  be  satisfied  by  his  fees  due  for  previous 
services  rendered  in  the  same  suit,  will  not  be  considered  a  bona  fide  purchaser. 
In  such  a  case  where  the  defendant  neglected  to  redeem,  and  rested  a  long  time 
without  seeking  redress,  the  parties  being  old  litigants,  the  court  will  compel 
each  to  do  equity. 

A  sale  to  a  deputy  sheriff  to  be  satisfied  in  his  fees  is  irregular,  the  proceeds  of 
the  sale  should  be  money,  to  be  divided  among  all  those  having  rights  therein. 

Land  sold  under  execution  should  be  offered  in  parcels;  a  sale  of  one  hundred  and 
sixty  acres  in  mass  for  ten  dollars,  will  not  be  approved. 

This  cause  was  submitted  to  Underwood,  Judge,  on  bill, 
answer,  replication  and  evidence,  at  October  term,  1854,  of 
the  Washington  Circuit  Court,  who  dismissed  the  bill  at  cost 
of  the  complainant,  and  he  sues  out  this  writ  of  error.  The 
opinion  of  the  court  furnishes  a  statement  of  the  case,     (a) 

T.  I.  Lecompte  and  W.  Stoker,  for  Plaintiff  in  Error. 

W.  H.  &  J.  B.  Underwood  and  P.  E.  Hosmer,  for  Defend- 
ants in  Error. 

Skinner,  J.  This  was  a  bill  in  equity  to  set  aside  a  sale  of 
land  sold  on  execution,  and  to  enjoin  actions  brought  by  the 
holder  of  the  title  acquired  under  the  execution  sale  against 
the  execution  debtor  for  cutting  timber  on  the  land.  The 
case  shows  a  judgment  recovered  in  the  circuit  court  by 
Lamb  and  Greenup  against  Stoker,  in  1845,  for  $106;  that 
execution  issued  upon  said  judgment,  and  came  to  the  hands 
of  the  sheriff  of  Washington  county  to  execute ;  that  one 
Harris,  his  deputy,  levied  the  same  on  one  hundred  and  sixty 
acres  of  land  as  the  property  of  Stoker ;  that  after  the  levy, 
the  execution  came  to  the  hands  of  one  Ramsey,  as  coroner  of 
said  county,  who  in  the  same  year  sold  the  whole  tract  at 
public  sale  to  said  Harris  for  his  fees  in  the  case,  amounting 
to  ten  dollars ;  that  Harris  afterward  obtained  a  deed  therefor 
and  conveyed  the  land  to  said  Greenup.  The  record  also 
shows  that  the  land  was  susceptible  of  more  advantageous  sale 
in  smaller  portions,  and  that  the  same  was  sold  at  an  enormous 
sacrifice,  mainly  on  account  of  reports  then  in  circulation 
adverse  to  the  title  of  Stoker  to  the  land;  that  Greenup  was 
present  at  the  sale  and  declined  bidding,  and  by  his  conduct 

(a)    Greenup  v.  Stoker  12  111.  R.  24. 
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and  remarks  contributed  to  produce  the  impression  that 
Stoker's  title  was  worthless;  that  no  one  bidding,  Harris 
offered  to  bid  on  the  land  the  amount  of  his  fees,  being  ten 
dollars,  and  that  the  same  was  struck  off  to  him  at  that  sum, 
and  the  bid  applied  to  his  fees  in  the  case.  It  is  very  clear 
that  the  land  was  sacrificed  by  reason  of  doubts  and  fears  in 
the  public  mind  of  Stoker's  title,  that  Greenup  countenanced 
and  encouraged  them,  and  finally  himself  obtained  the  title 
derived  under  the  sale/a)  We  cannot  regard  Greenup  a  bona 
fide  purchaser  without  shutting  our  eyes  against  those  lights 
by  which  men's  actions  and  motives  are  usually  judged  ;  and 
to  permit  him,  as  such,  to  hold  the  land,  would  be  to  encourage 
schemes  to  prevent  that  competition  at  judicial  sales  which  it 
is  the  policy  of  the  law  to  obtain.  Nor  can  we  regard  the 
sale  to  Harris,  the  officer  who  made  the  levy,  in  satisfaction  of 
his  costs  in  ihe  case,  in  any  more  favorable  light.  The  coroner 
had  no  right  to  sell  except  for  money,  and  the  money  produced 
from  the  sale  did  not  belong  exclusively  to  Harris. (5)  Others 
were  equally  interested  with  him  in  obtaining  their  costs,  and 
had  equal  right  to  payment  out  of  the  proceeds  of  the  sale. 
To  allow  Harris  to  hold  the  one  hundred  and  sixty  acres  of 
land  on  account  of  his  costs  (and  such  would  be  the  effect 
should  we  sustain  the  sale),  would  be  unjust  to  other  officers 
of  court  having  costs  iu  the  case  and  to  the  judgment  cred- 
itors, and  would  sanction  practices  in  public  officers  wholly 
inadmissible. 

But  Stoker  for  some  three  years  slept  on  his  rights,  neither 
redeeming  the  land  by  paying  the  paltry  sum  required  for  that 
purpose,  nor  attempting  to  avoid  the  sale.  In  1848,  on  being 
sued  by  Greenup  for  trespasses  on  the  land,  he  filed  his  bill 
for  equitable  relief,  and  since  then  the  cause  has  been  pending, 
and  is  now  for  the  second  time  in  this  court.  Equity  favors 
vigilance,  and  will  not  encourage  the  litigious  inclinations  of 
individuals.  Stoker  must  be  ready  to  do  equity  when  he 
invokes  it  in  its  behalf,  and  we  ieel  not  only  justified,  but 
required,  under  all  the  circumstances  of  the  case,  to  grant  the 
relief  prayed  upon  terms  equitable  in  themselves,  and  which 
will  remove  one  source  of  litigation  between  Stoker  and 
Greenup,  names  now  quite  familiar  in  this  court. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  setting  aside  the 
sale,  and  also  the  conveyance  to  Greenup,  and  adjusting  such 
rights  as  may  exist  arising  out  of  the  execution,  sale,  and  the 
conveyance  to  Greenup,  upon  Stoker  paying,  or  showing  that 
he  has  paid,  the  judgment  mentioned  in  the  complainant's  bill 

(a)  Loydv.  Malone,  23  111.  R.  48;  Bethel  v.  Sharp,  25  111.  R.  173;  Longwith  v. 
Butler,  3  Scam.  R.  43,  1  Story's  Eq.,  J.  Sec.  293. 

(b)  Hood  v.  Moore,  4  Gil.  R.  99;  Dibble  v.  Briggs,  28  m.  R.  51. 
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and  the  interest  thereon,  together  with   the    costs  accrued, 
within  a  period  to  be  fixed  on  in  such  decree ;  and  in  default 
thereof  that  a  degree  be  entered  dismissing  the  complainant's 
bill.     Stoker  to  recover  of  Greenup  his  costs  in  this  court. 
Reversed  and  remanded. 

Decree  reversed. 


Randolph  County,  Appellant,  v.  James  M.  Ralls,  Appellee. 

APPEAL   PROM   RANDOLPH. 

Although  a  court  not  having  jurisdiction  cannot  take  it  by  consent  of  the  parties, 

and  its  judgment  is  a  nullity;  yet,   if  on  appeal  from  such  court  to  a  court  having 

original  jurisdiction  of  the  matter,  the  parties  voluntarily  appear  and  consent  to 

a  trial,  the  judgment  in  the  latter  court  will  be  binding. 
All  actions,  local  or  transitory,   against  any  county,   must  be  commenced  in  the 

circuit  court  of  such  county. 
The  mode  of  satisfaction  of  a  judgment  against  a  county,  is  that  provided  by  the 

statute,   and  a  direction  of  that  mode  of  satisfaction  in  the  judgment  is  proper. 

Execution  does  not  issue  against  a  county. 
A  written  opinion  in  the  circuit  court,    in  a  matter  against  a  county,    where  the 

circuit  court  has  original  jurisdiction,  is  unnecessary. 

James  M.  Ralls  presented  to  the  county  court  an  account 
for  certain  service  claimed  to  be  rendered  under  a  special  act 
of  the  legislature,  which  account  the  county  court  refused 
to  pay. 

From  the  order  rejecting  said  account,  the  said  plaintiff 
below  appealed. 

The  Circuit  Court  of  Randolph  county,  Breese,  Judge, 
presiding,  at  May  term,  1856,  made  the  following  order  in  the 
case :  "And  now  come  the  said  parties,  and  by  consent  this 
suit  is  tried  by  the  court,  and  the  facts  being  admitted,  and 
the  question  of  law  arising  thereon,  the  court  finds  for  the 
plaintiff  $403,"  for  copying  records,  etc.,  and  then  directed 
"  that  the  county  court  allow  the  same  and  issue  an  order  to 
the  plaintiff  (Ralls)  in  due  form  of  law."  Motion  for  a  new 
trial  was  made  and  overruled.  The  county  thereupon  appealed. 
The  errors  assigned  are,  that  judgment  should  have  been  for 
appellant ;  that  the  circuit  court  entered  no  judgment  what- 
ever in  the  case ;  that  the  court  did  not  remand  the  case ; 
had  not  jurisdiction  of  it;  did  not  give  a  written  opinion j 
and  that  judgment  was  defective. 

G-.  Kcerner,  for  Appellant. 

W.  H.  &  J.  B.  Underwood,  for  Appellee. 
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Skinner,  J.  Ralls  presented  to  the  County  Court  of  Ran- 
dolph county  a  claim  against  the  county  for  allowance.  The 
court  refused  to  allow  the  claim,  and  entered  an  order  of  dis- 
allowance, from  which  order  Ralls  appealed  to  the  circuit 
court.  The  record  from  the  circuit  court  shows  that  the 
parties  appeared,  and  that  by  their  consent  the  cause  was  tried 
by  the  court.  The  circuit  court  rendered  judgment  against 
the  county,  and  directed  in  the  judgment  order  that  the 
county  court  allow  to  Ralls  the  amount  of  the  judgment,  and 
issue  to  him  an  order  therefor.  From  this  judgment  the 
County  of  Randolph  appealed.  The  material  assignments  of 
error  are,  that  the  circuit  court  had  no  jurisdiction ;  that  the 
court  rendered  no  valid  judgment;  and  that  the  court  did 
not  give  an  opinion  in  writing.  If  the  county  court  had  not 
jurisdiction  to  adjudicate  upon  the  claim  of  Ralls,  and  render 
a  judgment  conclusive  upon  the  rights  of  the  parties,  so  long 
as  it  remained  in  force,  it  is  clear  the  circuit  court  could  have 
no  jurisdiction  by  virtue  of  the  appeal.  Leigh  v.  Mason,  3 
Scam.  R.  249.  This  court  in  the  case  of  The  County  of  Ver- 
milion v.  Knight,  1  Scam.  R.  97,  held  that  the  county  commis- 
sioners' court,  to  which  the  county  court  is  successor,  had  no 
jurisdiction  to  adjudicate  upon  the  claim  of  an  individual 
against  the  county.  Rev.  Stat.  133,  Sec.  25  ;  ibid.  134,  Sec.  29. 
It  is  also  a  rule  of  law,  that  a  court  having  no  jurisdiction  of 
the  subject  matter  of  the  suit  cannot  take  cognizance  by  consent 
of  the  parties.  Williams  v.  Blankenship,  12  111.  R.  122; 
Ginn  v.  Rogers,  4  Gil.  R.  131.  And  the  judgment  of  a  court 
having  no  jurisdiction  of  the  subject  matter  is  a  nullity.  Wil- 
liams v.  Blankenship,  above  cited.  Here  the  circuit  court 
had  exclusive  original  jurisdiction  of  the  subject  matter  of  the 
suit,  and  consent  would  confer  upon  it  jurisdiction  of  the 
parties. (a) 

The  statute  provides  that  "all  actions,  local  or  transitory, 
against  any  county,  may  be  commenced  and  prosecuted  to 
final  judgment  and  execution  in  the  circuit  court  Of  the 
county  against  which  the  action  is  brought."  Rev.  Stat.  132, 
Sec.  18.  And  the  word  may,  in  this  statute,  is  construed  in 
an  imperative  sense,  and  to  mean  must.  The  County  of 
Schuyler  v.  The  County  of  Mercer,  4  Gil.  R.  20 ;  Gillenwater 
v.  The  Mississippi  and  Atlantic  Railroad  Company,  13 
111.  R.  1. 

The  circuit  court,  then,  had  original  jurisdiction  of  the 
subject  matter,  and  the  parties,  by  voluntarily  appearing  and 
consenting  to  a  trial  between  them  upon  that  subject  matter, 
waived  all  objection  to  jurisdiction  of  the  parties. 

The  suit  stood,  so  far  as  the  jurisdiction  of  the  court  is  con- 
cerned,  the   same  as  if  it  had  been  originally  commenced  in 

(a)   But  see  Shirk  v.  Trainer,  20  111.  R.  303. 
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the  circuit  court  in  the  ordinary  way,  and  the  parties  brought 
in  by  the  service  of  process ;  or  as  if  they  had  voluntarily 
entered  their  appearance  without  any  previous  proceedings, 
and  without  objection  gone  to  trial.  In  the  case  of  Allen  v. 
Belcher,  3  Gil.  R.  594,  the  suit  was  commenced  before  a 
probate  justice  of  the  peace,  and  appealed  to  the  circuit  court, 
where  the  parties  appeared,  and  the  cause  was  by  consent 
tried :  and  upon  error  this  court  held,  that  it  was  immaterial 
whether  the  probate  justice  had  jurisdiction  of  the  subject 
matter  of  the  suit,  for  the  circuit  court  having  original  juris- 
diction of  the  subject  matter,  and  the  parties  having  consented 
to  its  jurisdiction  of  their  persons,  the  circuit  court  might 
adjudicate  upon  the  subject  matter  as  an  original  cause. 

The  rule  is,  that  jurisdiction  of  the  subject  matter  cannot  be 
conferred  upon  a  court  by  consent  of  the  parties,  nor  can  want 
of  it  be  waived ;  but  where  the  law  confers  upon  the  court 
original  jurisdiction  of  the  subject  matter,  full  appearance, 
without  objection,  confers  upon  the  court  jurisdiction  of  the 
person,  and  it  may  then  adjudicate. 

It  would  be  trifling  with  courts  and  the  rights  of  parties,  to 
permit  suitors,  after  voluntarily  appearing  and  going  to  trial, 
to  avail  themselves  of  objection  to  the  preliminary  proceedings 
by  which  the  cause  or  the  parties  were  in  court.  These  are 
dilatory  matters  which  they  may  waive,  and  they  are  deemed 
to  have  waived  them  by  full  appearance  without  objection. 
The  objection  to  the  form  of  the  judgment  is  not  tenable .  The 
direction  as  to  the  mode  of  satisfaction  of  the  judgment,  is 
nothing  more  than  the  statute  requires  the  county  court,  in 
case  of  judgments  against  the  county,  to  perform.  Rev.  Stat. 
133,  Sec.  20. 

Execution  could  not  issue  against  the  county,  and  the  mode 
of  satisfaction  is  that  provided  by  the  statute. 

The  objection  that  the  circuit  court  did  not  give  an  opinion 
in  writing  is  equally  untenable.  The  cause  being  treated  as 
an  original  cause  in  the  circuit  court,  the  43d  Sec.  of  Chap. 
27  of  Rev.  Stat,  has  no  application. 

Judgment  affirmed. 
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John  C.  Gray,  Appellant  v.  William  Ward,  Appellee. 

APPEAL  FROM  JEFFERSON . 

The  law  implies  authority  in  one  partner  to  execute  notes  in  the  name  of  the 
copartnership  only  where,  from  the  nature  of  the  partnership,  the  authority  is 
necessary  for  the  success  of  its  business,  or  where  the  exercise  of  the  power  is 
according  to  usage  and  custom. 

Where  a  partnership  is  limited  to  a  single  enterprise  the  law  will  not  imply 
authority  in  one  partner  to  use  the  name  of  the  firm,  out  of  its  usual  business,  or 
contrary  to  business  usage,  so  as  to  bind  the  firm,  unless  the  transaction  is  subse- 
cpiently  recognized  or  approved  by  the  partners  sought  to  be  made  liable. 

A.,  B.,  and  C.  held  jointly  two  shares  in  a  joint  stock  company,  created  for  digging 
tunnels,  acting  together  without  any  express  understanding  as  to  their  relations 
to  each  other;  B.  bought  out  the  interest  of  C.  and  gave  therefor  a  note  signed 
A.  &  Co.  A.  not  knowing  anything  of  the  transaction,  nor  approving  it  at  any- 
time:  Held,  That  A.  was  not  liable  on  the  note. 

This  cause  was  tried  before  Beecher,  Judge,  and  a  jury,  at 
May  term,  1856,  of  the  Jefferson  Circuit  Court. 

Verdict  and  judgment  for  plaintiff  below,  for  $1,044.66. 

The  defendants  below  prayed  this  appeal.  See  opinion  of 
the  court  for  a  statement  of  the  case. 

Baugh,  Tanner  and  Casey,  and  W.  H.  and  J.  B.  Under- 
wood, for  Appellant. 

J.  N.  Haynie  and  R.  S.  Nelson,  for  Appellee. 

Skinner,  J.  Ward  sued  Gray,  John  Sommers  and  William 
Sommers,  as  partners  under  the  style  of  John  C.  Gray&  Co.. 
in  assumpsit,  counting  upon  a  promissory  note  payable  to 
Ward,  and  executed  in  the  name  of  John  C.  Gray  &  Co. 

Gray,  who  alone  was  served  with  process,  pleaded  non- 
assumpsit  verified  by  affidavit.  The  evidence  substantially  shows 
that  a  joint  stock  company  was  formed  in  California  to  dig  two 
tunnels  (probably  to  conduct  water  for  mining  purposes), 
consisting  of  some  ten  persons ;  that  Gray,  John  Sommers, 
and  one  Hobbs  were  members  of  the  company,  holding  jointly 
two  shares,  and  acting  without  any  express  understanding,  but 
by  mutual  consent,  together;  that  William  Sommers  bought 
Hobbs  out,  and  not  having  the  money  to  pay  for  his  purchase, 
John  Soiners  went  to  Ward,  who  was  in  another  part  of  the 
mining  country,  to  borrow  the  necessary  sum  for  "William 
Sommers ;  that  Ward  refused  to  loan  the  money  on  the  credit 
of  the  two  Sommers,  but  agreed  to  loan  the  money  if  John 
Sommers  would  give  him  the  note  of  John  C.  Gray  &  Co.  for 
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the  amount,  which  he  did,  and  obtained  the  money.  This  was 
done  in  the  absence  of  Gray,  and  without  his  knowledge  or 
consent. 

Under  the  issue,  Ward  could  not  recover  without  proof  of 
the  joint  liability  of  Gray  on  the  note.  Warren  v.  Chambers 
12  111.  E.  127.  And  the  note  having  been  given  by  John 
Sommers  in  the  name  of  the  supposed  partnership  without  the 
knowledge  of  Gray,  his  joint  liability  depended  upon  the 
existence  of  such  a  partnership  as  in  law  would  presume  or 
imply  authority  in  the  several  partners  to  execute  promissory 
notes  in  the  partnership  name,  or  upon  the  subsequent  adoption 
of  the  act,  with  a  knowledge  of  the  facts  under  which  the  note 
was  executed.  The  law  implies  such  authority  only,  where, 
from  the  nature  of  the  partnership,  the  authority  is  necessary 
to  the  successful  carrying  on  of  the  business  engaged  in,  or 
where  its  exercise  is  according  to  usage  and  custom  in  partner- 
ship enterprises  of  the  like  character. (a)  Admitting  a  partner- 
ship existed  between  the  parties  sued,  the  evidence  clearly  shows 
it  to  have  been  one  of  a  peculiar  character,  and  limited  to  a 
single  enterprise ;  and  in  such  case,  in  the  absence  of  proof  of 
custom  or  usage  in  reference  to  partnerships  of  this  kind,  or 
habit  and  course  of  dealing  of  the  particular  partnership  con- 
sistent with  the  power  exercised,  and  from  which  authority  in 
the  particular  case  may  be  presumed,  the  law  will  not  imply 
authority  in  the  several  partners  to  pledge  the  credit  of  the 
members,  by  executing  notes  or  commercial  paper  in  the 
partnership  name.  Where  the  act  done  by  the  individual 
partner  is  not  within  the  scope  and  usage  of  similar  partner- 
ships, nor  according  to  the  course  of  business  of  the  particular 
partnership,  nor  a  necessary  incident  to  the  successful  prose- 
cution of  the  business  engaged  in,  to  bind  the  several  partners 
there  must  be  proof  of  their  previous  express  consent,  or,  being 
fairly  advised  of  the  facts,  subsequent  adoption  and  satisfaction. 
Story  on  Part.  Sees.  126,  127,  128,  and  154;  3  Kent's  Com. 
42,  43;  Collyer  on  Part.  Sees.  402,  421,  1137,  and  1139; 
Brewster  v.  Mott,  4  Scam.  R.  379.  All  the  partners  are  pre- 
sumed to  confer  upon  each,  authority  to  act  for  the  partnership 
according  to  the  custom  and  usage  of  partnerships  carrying  on 
similar  business ;  and  in  commercial  partnerships  the  law 
implies  authority  in  the  several  partners  to  bind  the  whole  by 
executing  notes,  bills  of  exchange,  etc.,  in  the  partnership 
name ;  but  it  is  otherwise  in  case  of  joint  enterprises  for  single 
adventures,  where  there  is  no  sanctioning  course  of  dealing  in 
the  particular  instance,  or  usage  in  like  enterprises,  and  where 
the  joint  credit  is  not  necessarily   required  for  the  common 

(a)   1  Parsons  on  Notes  &c.  138;  Metoc  on  Con.  121,  122;  Dow  v.  Phillips,  24  111.  R. 
253;  Kimbro  v.  Bullet,  22  How.  R.  256. 
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benefit.  In  this  case  there  is  nothing  shown  from  which 
authority  in  John  Sommers  to  borrow  money  on  the  credit  of 
Gray,  and  bind  him  by  executing  the  note,  can  be  fairly 
implied.     Mervin  v.  Andrus  and  Mack,  10  Wend.  R.  459. 

But  the  note  was  given  by  John  Sommers,  for  the  sole 
benefit  of  William  Sommers,  and  the  money  was  obtained  for 
his  individual  use,  with  the  knowledge  of  Ward,  and  without 
the  consent  of  Gray.  Ward  knew  that  the  note  was  executed 
in  a  matter  not  within  the  scope  of  the  partnership,  and  in 
violation  of  the  rights  of  the  other  partners;  and  the  law  will 
treat  him  as  a  party  to  an  attempted  fraud  of  one  partner  upon 
the  partnership,  and  the  note  therefore,  as  to  the  other  partners, 
void.  Story  on  Part.  Sees.  128  to  134 ;  Kent's  Com.  42, 43  ;  10 
Wend.  R.  459,  above  cited ;  Wagnon  v.  Clay,  1  A.  K.  Marsh. 
R.  257;  Schermerhorn  v.  Schermerhom,  1  Wend.  R.  119; 
Loverly  v.  Burr,  ibid.  529  ;  Long  v.  Carter,  3  Iredell  R.  238. 
5  Cow.  R.  574;  Dickinson  v.  Valply,  10  Barn,  and  Cress.  R. 
128  ;  Eastman  v.  Cooper,  15  Pick.  R,  276  ;  Lansing  v.  Gaine, 
2  John.  R.  300;  Foot  v.  Sabin,  19  ibid.  155. 

The  substance  of  the  transaction  was,  to  loan  the  credit  of 
the  partners  to  William  Sommers;  or,  in  other  words,  to 
become  security  for  him.  Such  transaction,  with  knowledge 
of  the  facts  in  Ward,  could  not  bind  Gray  without  his  previous 
assent,  or  subsequent  ratification,  made  with  full  knowledge 
of  the  material  facts.  There  is  nothing  in  proof  showing- 
prior  assent,  or  subsequent  ratification,  nor  anything  from 
which  adoption  or  ratification  can  fairly  be  inferred.  There 
is  no  evidence  of  communication  between  Gray  and  Ward 
until  long  after  the  execution  of  the  note,  and  until  Gray  had 
returned  to  Illinois,  and  in  no  communication  with  Ward  does 
Gray  acknowledge  his  liability  or  promise  to  pay  the  note. 

Loose  statements  to  third  persons  having  no  interest  in  the 
matter,  cannot  amount  to  a  confirmation  or  ratification  of  a 
void  act.  In  its  inception  the  note  as  to  Gray,  was  void,  and 
nothing  short  of  clear  and  satisfactory  proof  of  subsequent 
adoption  and  ratification  of  the  act  of  John  Sommers  in  giving 
it  and  after  being  advised  of  the  material  facts,  could  validate 
it  as  to  him. 

We  are  satisfied  the  verdict  is  wrong.  It  is  unnecessary  to 
examine  the  other  questions  presented  by  the  assignment  ot 
errors. 

Judgment  reversed  and  cause  demanded. 

Judgment  reversed. 
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John    Holliday,   Plaintiff  in  Error,  v.    William    Gamble 
Defendant  in  Error. 


ERROR  TO  PERRY. 

An  action  will  lie  against  a  party  who  shall  "counsel,  entice,  and  persuade"  an 
apprentice  to  depart  from  the  service  of  his  master;  whether  the  apprentice 
shall  act  upon  the  counsel  given  or  not.     (If  it  causes  rebellion  of  servant  J 

This  cause  was  heard  at  October  term,  1855,  of  the  Perry 
Circuit  Court.  The  opinion  of  the  court  furnishes  a  statement 
of  the  case. 

Underwood  and  Anderson,  for  Plaintiff  in  Error. 
P.  E.  Hosmer,  for  Defendant  in  Error. 

Scates,  C.  J.  The  case  involves  a  construction  of  the  17th 
section  of  the  Apprentice  Act,  Rev.  Stat.  1845,  p.  54.  Its 
language  is,  '•  Every  person  who  shall  counsel,  persuade, 
entice,  aid  or  assist  any  clerk,  apprentice  or  servant,  to  run. 
away,  or  absent  himself  or  herself,  from  the  service  of  his  or 
her  master  or  mistress,  or  to  rebel  against  or  assault  his  or  her 
master  or  mistress,  shall  forfeit  and  pay,"  etc. 

The  declaration  alleges  that  defendant  did  "  counsel  entice 
and  persuade  "  the  apprentice  of  plaintiff  to  depart  from  and 
out  of  the  service  of  plaintiff;  and  that  by  means  of  such 
counsel,  etc.,  the  apprentice  unlawfully,  etc.,  "  became  rebel- 
lious, dissatisfied,  dissaffected,  discontented  and  troublesome," 
and  hath  so  remained  hitherto. 

On  demurrer,  objection  was  taken  and  sustained  to  the 
declaration,  that  it  is  not  shown  that  the  apprentice  departed 
from  or  left  plaintiff's  service.  According  to  this  construction, 
defendant  may  innocently,  and  with  impunity,  counsel,  per- 
suade and  entice  the  apprentice  to  leave  his  master's  service, 
provided  he  be  unsuccessful. 

Again,  the  position  is  assumed  here  in  argument,  that  if 
counsel,  persuasion  and  enticement  be  used  to  induce  the 
apprentice  to  leave  his  master,  and  in  consequence  of  which 
the  apprentice  rebels,  instead  of  leaving,  that  no  liability  arises 
under  the  statute. 

Neither  of  these  positions  will  give  a  sound,  fair  and  reason- 
able construction  to  the  act.  Its  meaning  and  intention  is 
much  broader  and  more  efficient. 

To  counsel,  persuade,  entice,  aid  or  assist  an  apprentice 
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either  to  run  away  or  absent  himself,  or  to  rebel,  or  to  assault 
his  master,  will  violate  the  master's  rights  under  the  act, 
whether  the  counsel,  persuasion,  or  enticement  be  followed  or 
not  by  the  servant.  And  the  spirit  of  the  act  makes  it  equally 
violative  of  the  master's  rights,  if  the  counsel  to  run  away,  etc., 
results  in  the  servant's  rebellion  against  or  assault  upon  his 
master.  The  manifest  intention  is  to  forbid  and  punish  such 
evil,  misehievous  counsel;  to  forbid  and  punish  any  attempt 
in  the  modes,  or  by  the  means  enumerated,  to  intermeddle 
with  the  relationship  of  the  parties. 

This  intent  is  made  more  apparent  by  the  great  strictness 
with  which  the  master's  rights  are  guarded,  and  remedies 
afforded  in  the  other  provisions  of  the  act,  both  against  the 
apprentice  himself  and  such  as  may  knowingly  harbor  him. 

Power  is  given  to,  and  will  be  maintained  in  the  master,  to 
enable  him  to  discharge  his  duties  fully  in  loco  parentis,  in  the 
government,  training  and  management  of  his  apprentice.  I 
see  in  the  act  that  power  (under  control  for  abuse,  however,) 
is  wisely  placed  in  the  master's  hands,  and  so  placed  for  the 
good  of  the  apprentice.  I  shall  ever  maintain  it,  in  its  just 
and  proper  exercise,  against  all  mischievous  intermeddling  of 
others,  by  such  unwholesome  and  unjustifiable  advice  and 
persuasion  as  here  shown. 

No  one  shall  be  permitted  to  do  all  he  can  to  overturn  the 
just  authority  and  rights  of  subordination;  and  when  ques- 
tioned for  it,  defend  himself  upon  the  ground  that  his  attempt 
proved  unsuccessful ;  or  did  not  succeed  in  the  mode  or  to  the 
extent  he  designed  to  accomplish  the  mischief  iutended. 

The  demurrer  should  have  been  overruled. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Daniel  D.  Page  et  al.,  Plaintiffs  in  Error,    v.    Joshua   B. 
Brant,  Defendant  in  Error. 

ERROR  TO  ST.  CLAIR. 

A.  brought  his  action  of  asumpsit  against  B.  and  C.  as  co-partners;  these  pleaded 
in  abatement  that  two  others,  partners,  were  jointly  liable  with  them;  and  it 
appeared  that  the  agent  of  A.  was  conversant,  (although  himself  was  not)  of  the 
fact  that  the  two  others  were  partners  of  B.  and  C.  at  the  time  of  the  contract 
for  which  suit  was  brought:  Held,  That  the  plea  was  good,  and  that  the  suit 
should  have  been  brought  against  all  who  were  liable. 

In  actions  ex  contractu,  all  the  ostensible  and  public  members  of  a  co-partnership 
existing  at  the  time  of  the  making  of  the  contract  sued  on,  must  be  joined. 
Dormant  or  secret  partners  need  not  be  joined. 

This  cause  was  tried  before  Breese,  Judge,  a  jury  having 
been  waived,  at  August  term,  1855,  of  the  St.  Clair  Circuit 
Court.  The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court. 

Underwoodd  and  Quick,  for  Plaintiffs  in  Error. 

G.  Kcerner,  for  Defendant  in  Error. 

Skinner,  J.  Brant  sued  Daniel  D.  Page  and  Henry  D. 
Bacon,  as  partners,  under  the  style  of  Page  &  Bacon,  and 
declared  in  indebitotus  assumpsit.  The  defendants  below 
pleaded  in  abatement  the  non-joinder  of  Brown  and  TVyman 
as  parties  defendant ;  to  «  hich  the  plaintiff  replied,  traversing 
the  joint  liability  in  the  plea  alleged.  The  cause  was  tried  by 
the  court,  who  found  the  issue  for  the  plaintiff,  and  rendered 
final  judgment  against  the  defendants.  The  only  question  pre- 
sented, is,  whether  the  evidence  justified  the  finding.  It  was 
proved  that,  from  1850  to  1853,  the  defendants  composed  the 
firm  of  Page  &  Bacon,  a  banking  firm  of  St.  Louis  ;  that,  in  1853, 
Brown  and  Wyman  came  into  the  firm  as  partners,  and  up 
to  the  bringing  of  the  suit,  in  1855,  continued  such  partners; 
that  notice  of  the  change  in  the  members  of  the  firm  was  given 
at  the  time,  in  the  newspapers  of  St.  Louis,  where  the  parties 
resided,  and  by  cards  of  the  firm  circulated,  and  that  the  change 
was  notorious  in  St.  Louis ;  that,  from  1 850  to  1 855,  the  plaintiff 
deposited  with  this  banking  house,  using  one  bank  book  for  the 
whole  period,  in  which  the  account  was  stated  as  between  Page 
&  Bacon  and  the  plaintiff,  and  the  same  firm  name  of  Page  & 
Bacon  continued  over  the  door  of  the  banking  house ;  that  the 
plaintiff  was  a  wealthy  and  intelligent  person,  and  that  his 
transactions  with  the  banking  house,  out  of  which  the  suit  arose, 
were  done  through  his  agent  and  book-keeper,  who  knew  of  the 
change  of  the  members  of  the  firm,  and  also  read  the  notices 
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thereof  in  the  newspapers ;  that  the  bank  book  was  balanced 
from  time  to  time,  from  1850  to  1£55,  when  the  last  balance 
was  struck,  exhibiting  a  credit  to  the  plaintiff  oi  $1,101 ;  and 
it  did  not  appear  that  the  firm  name  had  ever  been  changed. 

The  general  rule  is,  that  the  plaintiff  must  join  as  parties 
defendant  all  who  are  jointly  liable  upon  the  contract  sued 
on,  and  if  he  does  not,  the  non-joinder  being  pleaded  in  abate- 
ment, he  cannot  recover  against  any.  And  in  actions  in  form 
ex  contractu  against  partners,  although  the  plaintiff  need  not 
join  dormant  or  secret  partners  not  known  to  him  at  the  time 
of  the  contract,  he  must  sue  all  who  are  ostensible  and  public 
members  of  the  firm  at  the  time  of  making  the  contract 
sued  on. 

The  plaintiff  is  presumed  to  have  contracted  with  those  who 
at  the  time  of  contracting  were  openly  and  publicly  members 
of  the  firm;  and  in  seeking  his  remedy  he  need  not  notice 
persons  interested  in  the  firm,  if  unknown  to  him  at  the  time 
of  making  the  contract,  who  do  not  openly  act  in  its  business 
transactions,  or  are  not  publicly  known  and  recognized  as 
members  of  the  firm.  1  Chitty's  PI.  47  to  50 ;  2  Greenlf.  Ev. 
Sees.  25,  134;  Collyer  on  Part.  Sec.  719  ;  Story  on  Part.  Sec. 
241  Millett  v.  Hook,  1  M.  and  Mai.  R.  88;  Ex  parte  Norfolk 
19  Vesey  R.  455;  Alexander  v.  M'Ginn,  3  Watts  R.  220. 

Where  a  change  takes  place  in  the  members  of  a  firm 
by  their  action,  or  by  some  going  out,  or  coming  in,  as 
to  all  persons  accustomed  to  deal  with  the  firm,  it  is  neces- 
sary in  order  to  change  the  relation  of  the  parties,  and 
to  charge  such  persons  with  the  liabilities  and  ordinary 
consequences  of  a  change  of  members  of  the  firm,  that 
they  have  actual  notice  thereof.  And  as  to  such  former 
customer  continuing  to  deal  with  the  firm,  so  far  as  regards 
the  public,  ostensible  members,  and  those  to  whose  responsi- 
bility he  had  before  trusted,  notice  in  the  newspapers  and 
mere  notoriety  will  not  discharge,  or  alter  the  relations  of  the 
out-going  or  in-coming  partner,  in  respect  to  subsequent  trans- 
actions, or  affect  the  rights  of  the  customer  as  to  who  he  may 
sue  in  regard  to  such  transactions.  As  to  him,  the  partnership 
is  presumed  to  continue  the  same  until  he  has  actual  knowledge 
of  the  change.  Collyer  on  Part.  Sec.  533  ;  Story  on  Part.  Sec. 
161 ;  Chitty  on  Con.  210;  Joseph  v.  Fisher,  3  Scam.  R.  138; 
Whitesides  v.  Lee,  1  Scam.  R.  550 ;  Mitchum  v.  The  Bank 
of  Kentucky,  9  Dana  R.  1G6  ;  Vernonv.  The  Manhattan  Com- 
pany, 22  Wend.  R.  183;  Watkinson  v.  The  Bank  of  Penn- 
sylvania, 4  Wharton  R.  482 ;  Mandlin  v.  The  Branch  Bank 
of  Mobile,  2  Ala.  R.  502;  3  Kent's  Com.  67.  Of  course, 
actual  knowledge  may  be  proved,  like  any  other  fact;  but 
notice  in  the  newspapers  and  mere   notoriety   are   held,    of 
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themselves,  not  to  amount,  in  law,  to  notice,  although  they 
are,  undoubtedly,  proper  evidence  for  the  consideration  of  a 
jury,  in  determining  upon  the  fact  of  actual  knowledge  or 
notice.  But  in  this  case  the  plaintiff  had  sufficient  notice  of 
the  change  in  the  partnership.  His  agent  and  book-keeper, 
who  acted  for  him  in  the  business  out  of  which  the  suit  arose, 
had  actual  knowledge  of  the  change  of  partners,  and  the  law 
presumes  that  the  agent  communicated  the  fact  to  his  principal, 
and  will  not  permit  the  principal  to  alledge  the  contrary;  for  it 
was  the  duty  of  the  agent  to  make  the  communication,  and  it 
was  the  fault  of  the  plaintiff  if  he  employed  an  unfaithful 
agent.  Theopold  on  Prin.  and  Agent,  283;  Story  on  Agency, 
Sec.  140 ;  4  Story's  Com.  Sec.  408 ;  Astor  v.  Wells,  4  Wheaton 
R.  465  ;  Hiem  v.  Mill,  13  Yesey  R.  114;  Morrison  v.  Prim, 
Breese  R.  33;  Rector  v. Rector,  3  Gil.  R.  119 ;  Doyle\.  Teas, 
4  Scam.R.  250.  Brown  and  Wyman  were  ostensible,  open 
members  of  the  firm  of  Page  and  Bacon,  for  some  two  years 
prior  to  the  commencement  of  the  suit,  and  during  which 
time,  we  cannot  doubt,  the  liability  accrued ;  and  the  plaintiff 
having  notice  that  they  had  become  such  partners,  should 
have  joined  them  in  the  action. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Abner   Wheeler,   Plaintiff    in   Error,   v.    Eliza    Wheeler, 
Defendant  in  Error. 

ERROR  TO  HAMILTON. 

If  a  decree  shows  that  it  was  made  upon  proofs  adduced,  it  will  be  sustained, 
although  the  evidence  is  not  preserved. 

In  cases  of  divorce,  alimony  will  be  allowed  in  such  forms  as  will  best  meet  the  con- 
dition of  the  parties,  and  make  the  provisions  a  sure  reliance.  The  allowance 
may  be  changed  in  any  manner  consistent  with  equitable  principles. 

This  decree  in  this  case  was  entered  at  October  term,  1854. 
of  the  Hamilton  Circuit  Court,  Baugh,  Judge,  presiding. 
The  facts  are  stated  in  the  opinion  of  the  judge . 

R.  S.  Nelson,  for  Plaintiff  in  Error. 

S.  Casey  and  D.  Baugh, for  Defendant  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity  by  the  wife  for  a 
divorce,  alimony  and  custody  of  infant  children. 

The  bill  alledges,  that  the  complainant  and  the  defendant  in 
1839,  in  this  state,  were  united  in  marriage;  that    seven   cj^j_ 
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dren,  aged  from  one  to  fourteen  years,,  of  the  marriage,  are 
still  living;  that  the  defendant  has  abandoned  the  complainant 
and  said  children,  and  fled  to  a  foreign  state  with  another 
woman,  with  whom  he  is  adulterously  living  and  cohabiting; 
that  he  took  with  him  most  of  his  personal  property,  and  owns 
certain  lands  lying  in  this  state. 

The  defendant  below  not  appearing,  the  bill  was  taken  for 
confessed,  and  the  circuit  court,  upon  hearing  the  evidence, 
decreed  the  marriage  relation  of  the  parties  dissolved ;  that 
tliB  complainant  have  the  custody  of  the  children ;  and  that 
she  have  for  alimony  the  lands  mentioned  in  the  bill. 

The  defendant  below  assigns  for  error,  first,  that  the  decree 
was  rendered  without  sufficient  evidence ;  second,  that  the 
court  decreed  the  lands  of  the  defendant  to  complainant  in  fee. 

The  decree  states  that  the  court  heard  the  evidence,  although 
it  is  not  preserved  in  the  record. (a) 

The  case  of  Schilli??ger  v.  Schillinger,  14  111.  R.  147,  decides, 
that  under  our  statute,  in  case  of  bill  taken  for  confessed,  a 
divorce  can  only  be  decreed  upon  evidence  heard  in  support 
of  the  allegations  of  the  bill ;  and  that  a  decree  so  rendered  is 
good  on  error  brought,  although  the  evidence  be  not  preserved 
in  the  record.  It  is  sufficient  if  the  decree  shows  that  it  was 
made  upon  proofs  adduced.  This  disposes  of  the  error  first 
assigned. 

Alimony,  as  applied  to  the  marital  relation,  is  that  mainte- 
nance or  support  which  the  husband,  on  separation,  is  bound  to 
provide  for  the  wife,  and  is  measured  by  the  wants  of  the 
person  entitled  to  it,  and  the  circumstances  or  ability  of  him 
who  is  bound  to  furnish  it.  1  Bouvier's  Law  Die.  99  ;  1  Black. 
Com.  441 ;  3  ibid.  94;  1  Kent's  Com.  128. 

And  a  court  of  equity  having  before  it  all  the  facts  necessary 
to  understand  the  wants,  conditions  and  circumstances  of  the 
parties,  may,  upon  divorce  for  the  fault  of  the  husband,  decree 
to  the  wife,  out  of  the  husband's  estate,  reasonable  provision 
for  the  support  of  herself  and  the  children  dependent  on  her 
for  maintenance. (&) 

And  this  may  be  done  in  such  form  as  will  best  meet  the 
exigencies  of  the  case,  and  render  the  provision  a  sure  reliance ; 
and  the  provision  may  afterward  be  changed,  increased  or 
diminished,  to  effectuate  the  object,  in  any  manner  consistent 
with  the  principles  of  equity.  1  Barbour's  Chan.  Prac.  265, 
266,  267  and  268;  Stewartson  v.  Stewartson,  15  111.  R.  145. 

The  evidence  is  not  before  us,  and  we  must  presume  it  is 
sufficient  to  authorize  the  decree. 

Decree  affirmed. 

{a)  Moore  v.  School  Trustees,  19  111.  R.  82. 

(b)  Armstrongs.  Armstrong,  35  111.  R.  113;  Berger  v.  Berger,  22  Id.  189. 
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Silas  Phelps  et  al.,  Appellants,  v.  William  White,  Appellee. 

APPEAL  FROM  MARION. 

Where  the  complainant  in  a  bill  does  not  waive  the  oath  of  the  respondent,  and 
his  answer  is  sworn  to,  a  decree  against  the  answer  will  not  he  sustained,  unless 
the  evidence  in  the  case  contradicts  the  answer. 

This  bill  shows  that,  iu  1851,  Jesse  Lane  and  wife  conveyed 
to  Phelps  the  south  half  of  the  northwest  quarter  of  section  36, 
and  the  north  half  of  the  east  half  of  the  southeast  quarter  of 
section  35,  and  the  southeast  quarter  of  the  northeast  quarter 
of  section  35,  33  N.,  R.  3  E.  (160  acres.)  That  real  considera- 
tion was  a  promise  to  provide  for  and  maintain  said  Jesse  and 
wife  during  their  lives  ;  that  afterward  Jesse  Lane  was  diseased 
of  dropsy ;  that  then  a  written  agreement  was  entered  into, 
conveying  all  Lane's  personal  property,  excepting  one  horse, 
to  said  Phelps.  Property  valued  at  $800,  and  for  which 
Phelps  agreed  to  maintain  said  Lane  and  wife,  and  provide 
necessaries  and  comforts  during  their  life,  etc.  That  afterward, 
in  last  of  1851  or  first  of  1852,  White  was  called  to  attend  said 
Jesse  Lane,  as  a  physician,  and  did  so  at  Lanes  instance,  not 
knowing  that  any  one  else  was  bound  therefor,  and  supposing 
Lane  was  responsible  for  same.  That  Lane  refused  to  pay  his 
medical  bill;  that  on  the  8th  of  March,  1852,  White  recovered 
a  judgment  for  his  bill  before  a  justice  against  Lane;  that  after 
said  judgment,  Lane  called  on  one  Siple  to  write  a  receipt  to 
Phelps  in  full,  and  ante-date  it,  to  defraud  White.  Lane 
refused,  but  drew  up  another  agreement,  transferring  the 
horse  previously  excepted  to  said  Phelps,  and  binding  said 
Phelps  again  to  keep  and  maintain  said  Lane  and  wife  for 
life;  that  on  the  6th  of  April,  1852,  an  execution  issued  on 
said  judgment,  and  on  the  3d  of  May,  1 852,  was  returned 
"  no  property  found ;"  that  in  the  life  time  of  this  fi.  fa.  Lane 
died;  left  no  estate;  no  administrator  has  been  appointed; 
that  White  called  on  Phelps  to  pay  Lane's  judgment,  and 
Phelps  refused,  and  denied  that  he  was  bound  to  do  so. 
Prays  that  Phelps  and  Jane  Lane  be  defendants,  and  answer 
under  oath  the  said  bill,  and  prays  that  Phelps  be  ordered  to 
pay  said  judgment  against  Lane. 

Phelps,  by  his  answer,  admits  transfer  of  160  acres  of  land 
and  some  personal  property  to  him,  valued  at  $700  or  $800,  in 
consideration  of  their  support  for  life.  Agreement  first  made 
in  September,  1850,  and  reduced  to  writing  in  January,  1851 ; 
secondly,  in  March,  1852,  at  the  desire  of  old  man  Lane,  who 
thought  the  first  bond  bad,  that  said  second  bond  was  given 
to  please  Lane,  and  not  for  the  purpose  of  fraud ;  that  $800  was 
3 
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inserted  in  said  bond,  as  that  was  the  full  value  of  all  Lane 
sold  to  respondent;  that  Lane  and  wife  lived  with  respondent 
from  September,  1850,  to  March,  1852,  when  Lane  died.  His 
wife  (Jane)  lives  with  him  still,  and  bids  fair  so  to  do  many 
years.  Eespondent  denies  that  he  was  to  pay  medical  bills: 
avers  that  Lane  reserved  (as  he  was  to  do)  a  large  amount  of 
money  and  other  property  ($140  cash),  and  property  worth 
$200  to  be  afterward  sold,  and  took  notes  to  be  so  used  if 
necessary ;  that  Lane  never  called  on  respondent  to  pay  his 
doctor  bills,  but  paid  them  himself,  for  services,  to  others  in 
the  same  sickness ;  that  Lane  offered  to  pay  complainant 
money  for  his  bill,  which  respondent  thinks  was  sufficient 
for  his  attention  and  ample  pay.  Complainant  refused  it. 
Respondent  avers  that  he  has  been  at  great  trouble  and 
expense  providing  for  and  attending  to  said  Lane  and  wife, 
from  1850  to  1852.  Writing  referred  to  in  hands  of  Jane 
Lane,  where  complainant  could  have  a  remedy  thereon,  if 
defendant  Phelps  liable  for  medical  bill  of  Lane. 

Respondent  admits  rendering  medical  services  to  said  Lane, 
and  avers  that  Lane  had  the  money  to  pay  for  them,  and 
offered  so  to  do ;  and  that  he  was  not  to  be  liable  therefor, 
and  that  complainant  knew  it,  and  had  notice  of  the  entire 
transaction,  and  that  he  was  to  look  to  Lane  for  his  pay. 
Admits  that  judgment  was  given  against  Lane ;  protests 
against  any  transaction  between  Lane  and  Siple  binding- 
defendant;  avers  that  the  article  drawn  up  by  Siple  was 
pursuant  to  the  original  agreement;  denies  that  any  horse 
was  excepted. 

Respondent  denies  liability  on  last  bond  to  complainant  for 
his  bill,  because  services  were  rendered  before  the  agreement 
was  executed ;  denies  liability  on  first  agreement,  for  by  its 
terms  defendant  was  not  to  be  holden  for  medical  bills,  and 
complainant  knew  it  at  the  time. 

Admits  execution  and  return.  Admits  the  death  of  Lane 
intestate ;  is  advised  that  the  bond  is  assets  in  hand  of  admin- 
istrator, if  respondent  is  liable  at  all  for  any  failure,  and  affords 
complainant  remedy  at  law. 

Denies  that  by  any  written  contract  (except  the  one  entered 
into  after  complainant  rendered  medical  services),  Lane's  per- 
sonal property  was  conveyed  to  defendant ;  states  that  it  had 
all,  long  before,  been  sold  and  transferred  to  him,  and  delivered 
to  him  in  payment  for  taking  care  of  Lane  and  wife. 

Admits  that  judgment  was  rendered  for  medical  bill.  Re- 
spondent knows  nothing  about  a  receipt  between  Siple  and 
Lane,  and  protests  against  being  bound  by  it;  and  denies  that 
the  article  drawn  up  by  Siple  contains  the  same  terms  as  the 
first  instrument,  and  by  first  writing  he  was  not  to  pay  doctor  • 
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bills,  and  the  last  was  made  after  services  were  rendered. 
Denies  intent  to  defraud  White.  States  that  before  and  after 
the  articles  were  drawn  up,  Lane  was  able  and  willing  to  pay 
White. 

Respondent  estimates  property  received  by  him  at  $750. 
States  that  his  trouble  and  expenses  taking  care  of  Lane  and 
wife  are  worth  that  sum.     Prays  to  be  dismissed. 

Mrs.  Lane  answers,  sustaining  facts  set  up  in  Phelps'  answer, 
and  corroborating  same. 

General  replication  by  White. 

A  decree  was  entered  at  September  term,  1856,  of  the  Marion 
Circuit  Court,  Beecher,  Judge,  presiding,  in  favor  of  appellee, 
for  the  sum. of  $84.35,  and  costs  of  suit.  Respondents  then 
prayed  this  appeal. 

J.  N.  Haynie,  for  Appellants. 

Houts  and  Hamilton,  for  Appellee. 

Caton,  J.  It  is  certain  that  the  services  were  rendered  to 
old  Mr.  Lane,  under  the  supposition  that  he,  and  not  Phelps, 
was  to  pay  for  them,  and  that  the  credit  was  given  to  him 
alone.  Indeed,  the  complainant  sued  and  recovered  a  judg- 
ment against  him,  for  the  services.  At  this  time,  Lane,  at 
least,  had  a  mare  which  was  his  individual  property,  and  from 
the  evidence,  it  is  not  improbable  that  he  also  had  money  by 
him.  Failing  to  recover  the  amount  of  that  judgment,  the 
complainant  filed  this  bill,  averring  that  Phelps  had  agreed 
with  Lane  to  support  him  and  his  wife  during  their  lives, 
whereby  he  became  liable  to  pay  this  bill  for  medical  services 
rendered  him;  and  also  averring  that  Lane  had  fraudulently 
transferred  the  mare  to  Phelps,  to  delraud  the  complainant 
out  of  his  demand,  and  to  prevent  him  from  collecting  his 
judgment. 

The  defendant,  Phelps,  answered,  admitting  the  transfer,  by 
Lane,  of  "\  part  of  his  property  to  him,  in  consideration  of 
which  he  agreed  to  support  Lane  and  his  wife  during  their 
lives,  except  in  medical  attendance ;  and  denying  the  alleged 
fraud  in  the  purchase  or  transfer  of  the  mare.  The  com- 
plainant did  not  waive  the  oath  of  the  defendant  to  his  answer, 
and  the  answer  is  sworn  to.  The  answer  denies  all  the  facts 
stated  in  the  bill  on  which  the  equity  of  the  bill  is  based,  and 
we  think  it  is  not  overcome  by  the  testimony  in  the  cause. ^ 
Indeed,  we  think  the  weight  of  evidence  is  with  the  answer, 
independently  of  the  oath  of  the  defendant,  as  to  the  under- 
taking of  Phelps  to  pay  for  medical  services  for  Mr.  and  Mrs. 

[a]  Fryrear  v.  Lawrence,  5  Gil.  R.  325:  Stouffer  v.  Machen,  16111.  R.  553;  Hitt  ». 
Ormsbee,  14  Id.  235;  Chambers  v.  Rowe,  36  111.  R.  173. 
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Lane.  Even  admitting  that  such  an  agreement  between  Lane 
and  Phelps  would  have  entitled  the  complainant  to  the  relief 
sought  by  this  bill,  there  is  really  no  evidence  whatever  in  this 
record  against  the  answer.  So  as  to  the  fraudulent  purchase 
of  the  mare  to  delay  the  complainant  in  the  collection  of  his 
judgment  against  Lane,  the  same  reply  is  to  be  made. 
The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 


Thomas  Butler,  Plaintiff  in  Error,  v.  Susanna  Eschleman, 
Defendant  in  Error. 

ERROR  TO  CLINTON. 

In  an  action  for  breach  of  promise  of  marriage,  the  defendant  may  show  the  bad 
charactei  of  the  plaintiff,  if  it  appear  that  her  character  was  unknown  to  him  at 
the  time  of  the  promise.  And  this  either  in  bar  of  the  action,  or  in  mitigation 
of  damages. 

A  defendant  in  such  case,  cannot  prove  general  character,  or  particular  acts  which 
may  be  the  result  of  his  own.  fault. 

This  was  an  action  in  assumpsit  for  a  breach  of  promise  to 
marry.  Plea — general  issue.  Trial  by  jury,  and  verdict  for 
plaintiff  for  $250.  The  cause  was  tried  before  Breese,  Judge, 
at  October  term,  1855,  of  the  Clinton  Circuit  Court. 

On  the  trial,  the  defendant  proposed  to  prove  particular  acts 
of  the  plaintiff,  on  various  occasions,  before  and  after  her 
intimacy  with  the  defendant,  tending  to  show  that  she  was  an 
unchaste  woman ;  the  circuit  court  refused  to  admit  evidence 
of  particular  acts  of  lewdness  with  other  men  than  the  defend- 
ant, unless  the  acts  had  been  communicated  to  the  defendant 
after  his  supposed  promise. 

J.  N.  Haynie,  for  Plaintiff  in  Error. 

G-.  Kcerner,  and  R.  Bond,  for  Defendant  in  Error. 

Scates,  C.  J.  On  trial  of  the  general  issue  for  breach  of 
promise,  defendant  below  offered  to  "prove  particular  acts 
of  the  plaintiff  on  various  occasions,  before  and  after  her 
intimacy  with  the  defendant,  tending  to  show  that  she  was  an 
unchaste  woman."  This  proof  the  court  refused  to  admit, 
"unless  the  same  were  communicated  to  the  defendant  after 
his  supposed  promise." 

Upon  this  arises  the  question  here. 

We  think  the  ruling  correct.     Not,  however,  in  the  exclusion 
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of  particular  facts — tbat  is  the  proper  mode  of  establishing 
such  a  defense,  in  cases  of  this  character — but  a  suitor,  with 
a  full  knowledge  of  the  character,  and  all  the  past  improprie- 
ties, lewdness  and  unchasteness  of  his  lady-love,  will  be  con- 
sidered to  have  waived  all  objection  to  her  on  that  account,  by 
a  promise  of  marriage.  But  it  will  be  otherwise,  if  the  facts, 
and  her  character  be  unknown.  A  very  sensible  distinction 
is  laid  down  in  Boynton  v.  Kellogg,  3  Mass.  R.  189,  as  to  the 
defenses,  in  bar  and  in  mitigation,  and  the  circumstances  under 
which  the  defense  is  admissible,  with  its  effect  in  bar  of 
plaintiff's  action,  or  in  mitigation  of  damages  merely ;  1st,  if  the 
woman  was  of  bad  character  at  the  time  of  the  contract,  and 
that  was  unknown  to  the  defendant,  the  verdict  ought  to  be  in 
his  favor.  2d,  if  the  plaintiff,  after  the  promise,  had  prosti- 
tuted her  person  to  any  person  other  than  the  defendant,  she 
thereby  discharged  the  defendant.  3d,  if  her  conduct  was 
improperly  indelicate,  although  not  criminal,  before  the 
promise,  and  it  was  unknown  to  the  defendant,  it  ought  to  be 
considered  in  mitigation  of  damages.  And  4th,  if  such  were 
her  conduct  after  the  promise,  it  was  proper,  in  the  same  view, 
for  the  consideration  of  the  jury. 

This  case  is  approved  by  the  court  in  New  York,  in  Palmer 
v.  Andrews.  7  Wend.  R.  143.  And  the  case  of  Irving  v. 
Greenwood,  1  Carr  and  Payne  R.  350  (12  Eng.  C.  L.  R.  209), 
expressly  decided  that  if  a  man  knowingly  promise  to  marry 
an  immodest  and  loose  woman,  he  is  bound  to  do  so.  While 
the  contract  is  held  obligatory,  and  full  damages  given  for 
breach  of  those  entered  into  fairly,  and  with  a  full  knowledge 
of  the  other  s  character  and  conduct,  yet  the  party  may  avoid 
the  contract  altogether,  for  previous  unknown,  or  subsequent 
criminality;  and  he  may  mitigate  the  damages  by  showing 
improprieties  of  lesser  degrees  of  criminality  committed  before, 
if  unknown,  or  subsequently.  See  Morton  v.  Fenn,  3  Douglas 
R.  211. 

The  facts  and  circumstances  of  misconduct,  for  which  dam- 
ages are  mitigated,  are  slight  enough  to  vindicate  the  chastest 
feelings  against  undue  condemnation.  Foulkes  v.  Sell  way 
3  Esp.  R.  236 ;  Willard  v.  Stone,  7  Cow.  R.  22 ;  Leeds  v. 
Cook,  4  Esp.  R.  257;  Atchison  v.  Baker,  Peake  Add'l  C.  103, 
124.  S.  C. ;  Wharton  v.  Lewis,  1  Carr  and  Payne  R.  529 ; 
Foote  v.  Hayne,  id.  546;  (12  Eng.  C.  L.  R.  305,  313.) 

But  while  this  is  true,  and  the  defendant  is  entitled  to  offer 
in  mitigation,  general  rumor  of  bad  character — Baddeley  v. 
Mortlock,  1  Holt  N.  P.  R.  151;  3  Esp.  R.  236— yet  he  shall 
not  bar  the  action  without  proof  substantiating  the  charges ; 
nor  shall  defendant  be  allowed  to  offer  general  reputation,  or 
particular  acts,  which  were  the  result  of  his  own- fault  and 
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seduction.  Boynton  v.  Kellogg,  supra.  The  rule  is  just — no 
one  should  be  permitted  to  take  advantage  of  his  own  wrong, 
to  defend  himself  from  responsibility  by  alleging  evils  and 
mischiefs  of  which  he  is  the  author. 

So  upon  the  strongest  analogy,  no  one  may  mitigate  damages 
by  reason  of  conduct  and  character  which,  being  known  to  him 
at  the  time  of  making  the  promise,  constituted  no  objection  in 
his  mind  and  feelings  to  entering  into  the  contract  itself, 

As  is  said  in  Irving  v.  Greenwood,  the  party  is  bound  by 
the  contract  entered  into  with  such  knowledge ;  so  shall  he  not 
be  allowed  to  set  up  such  a  defense,  either  in  bar  or  mitigation. 
This  does  not  confound,  in  the  assessment  of  damages,  the 
virtuous  with  the  prostitute,  but  simply  denies  such  distinction 
to  one  who  has  neither  the  taste  and  judgment  to  make  it,  or 
for  other  motives  and  influences,  has  waived  it  by  accepting,, 
as  satisfactory,  the  person  and  character  of  a  prostitute.  In 
no  class  of  contracts  is  a  defendant  allowed  to  diminish  his 
liability  for  defects  known  to  him,  unless  he  protect  himself  by 
an  express  warranty. 

Judgment  affirmed. 


Elkanah  Brush,  by  D.  H.  Brush,  his  next  friend,  Plaintiff  in 
Error,  v.  Israel  Blanchard,  Defendant  in  Error. 

ERROR  TO  JACKSON. 

A  step-father  will  not  he  held  to  pay  for  the  services  of  a  minor  step-son  who  lives 
in  the  family  as  a  member  of  it,  where  the  relationship  of  parent  and  child  exists, 
unless  an  express  promise  to  pay  for  the  services  can  be  shown. 

This  cause  was  tried  by  Parrish,  Judge,  without  the  inter- 
vention of  a  jury,  at  September  term,  1854,  of  the  Jackson 
Circuit  Court.  The  court  found  for  the  defendant,  and  entered 
judgment  for  costs  against  the  plaintiff.  Th'e  plaintiff  below 
then  sued  out  this  writ  of  error. 

R.  S.  Nelson,  for  Plaintiff  in  Error. 

J.  Dougherty,  for  Defendant  in  Error. 

Skinner,  J.  Brush,  a  minor,  by  his  next  friend,  sued  Blan- 
chard, for  work  and  labor.  The  cause  was  tried  by  the  court, 
and  judgment  rendered  for  defendant.     The  evidence  shows 
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that  the  defendant  married  the  plaintiff's  mother,  who  was  a 
widow,  and.  of  whose  family  the  plaintiff  was  a  member,  at  the 
time  of  the  marriage ;  that  after  the  marriage  the  plaintiff  con- 
tinued with  his  mother  as  a  member  of  the  defendant's  family; 
and  that  the  services  on  account  of  which  the  action  is  brought, 
were  performed  while  the  plaintiff  so  remained  a  member  of 
defendant's  family. 

The  husband  is  not,  from  the  fact  of  marriage  with  the 
mother  of  minor  children,  bound  to  support  them.  As  to  hiin, 
so  far  as  any  obligation  arising  out  of  the  marriage  is  concerned, 
they  are  strangers,  fie  is  not  entitled  to  their  custody  or 
labor,  nor  is  he  bound  to  provide  for  them.  Gay  v.  Ballour 
4  Wend.  R.  403  ;  Freto  v.  Brown,  4  Mass.  R.  675 ;  Cooper  v. 
Martin,  4  East  R.  77;  Tubb  v.  Harrison,  4  Term  R.  118  ;  2 
Kent's  Com.  192. 

He  may,  however,  by  admitting  them  into  his  family  and 
treating  them  as  members  thereof,  voluntarily  assume  the 
relation  to  them  of  parent. 

Where  this  is  done,  the  step-father  stands  in  the  place  of 
natural  parent,  and  the  reciprocal  rights,  obligations  and  duties 
of  parent  and  child  attach  and  continue,  so  long  as  this  mutu- 
ally assumed  relation  continues;  and  the  step-child,  in  such 
case,  is  not  entitled  to  recover  for  services  rendered,  nor  is  the 
step-father  entitled  to  pay  for  support.^ 

The  law,  in  such  case,  will  not  imply  a  contract  on  the  part  of 
the' parent  to  pay  for  services  performed,  nor  oblige  the  child 
to  pay  for  support,  but  will  presume  that  neither  party  con- 
template recompense,  other  than  such  as  naturally  arises  out 
of  that  domestic  relation.  2  Kent's  Com.  192;  Cooper  v. 
Martin,  above  cited ;  Stone  v.  Carr,  3  Esp.  R.  1 ;  Miller  v. 
Miller,  16  111.  R,  296. 

Here  the  evidence  shows  that  the  relation  of  parent  and 
child  was  voluntarily  assumed  by  the  act  of  the  parties,  and 
there  is  no  evidence  of  an  express  contract  to  pay  for  services, 
nor  are  there  any  facts  in  evidence  from  which  such  contract 
can  be  implied. 

Judgment  affirmed. 

[a]  Bond  v.  Lockwood.  33  111.  E.  215. 
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Ellender  Masterson  et  al.,  Plaintiffs  in  Error,  v.  Rufus    D 
Wiswould  et  ux.,  Defendants  in  Error. 

ERROR.  TO  MOXROE. 

In  all  cases  against  infants,  strict  proof  is  required.  The  record  must  furnish 
proof  to  sustain  a  decree  against  them,  whether  the  guardian  ad  litem  answers 
or  not. 

This  was  a  bill  filed  to  quiet  title,  and  alleges  that  complain- 
ants are  owners  of  certain  land  in  fee  simple  in  said  county  and 
in  possession  of  the  same.  That  they  derive  title  as  follows : 
Said  Sarah  is  heir  at  law  of  Amelia  Masterson,  who  died  seized 
of  the  same.  That  said  Amelia  was  formerly  Amelia  Ranier. 
and  became  seized  of  said  land  by  an  order  made  by  the 
county  court  of  Monroe  county,  of  partition  at  the  May  term, 
1817,  between  the  heirs  of  Jesse  Ranier.  That  in  September, 
1824,  said  Amelia  Ranier  married  Benjamin  Masterson,  by 
whom  she  had  issue,  and  that  said  Sarah  is  her  only  surviving 
heir.  That  afterward,  on  the  22d  of  March,  1846,  the  said 
Benjamin  T.  Masterson  married  Ellender  Tults,  by  whom  he 
had  issue,  and  died  on  the  13th  of  October,  1853,  leaving  a 
will,  by  which  he  devised  said  land  to  Ellender  Masterson, 
during  her  life  or  widowhood,  and  in  tail  to  her  children,  and 
that  said  devisee  claims  title  thereupon  to  said  land.  The  bill 
then  prays  said  will  may  be  canceled  as  to  said  land,  and  that 
all  persons  may  be  enjoined  from  setting  up  title  to  said  land, 
and  for  general  relief. 

The  cause  was  heard  at  the  September  term,  1854,  of  the 
Monroe  Circuit  Court,  on  the  bill  and  evidence. 

The  testimony  of  Daniel  Converse  is  the  only  evidence 
produced  in  the  case.  He  swore  that  he  knew  the  land,  and 
that  Rufus  W.  Wiswould  was  in  possession  of  the  same.  He 
says  said  land  was  devised  in  will  to  Ellenor  Masterson,  who 
claims  title  thereby.  That  Benjamin  Masterson  and  Amelia 
Ranier  lived  together  as  man  and'  wife.  She  is  the  same 
Amelia  Ranier  named  in  partition  between  heirs  of  Jesse 
Ranier.  Storehouse  farm  embraces  the  land  set  apart  to  said 
Amelia  Masterson,  and  Amelia  had  issue.  Sarah  Masterson, 
now  Sarah  Wiswould,  alone  survived  her  mother,  she  having 
died  about  1835  or  1836.  On  the  22d  day  of  March,  1846, 
Benjamin  Masterson  married  Ellenor  Fults,  and  died  in  1853. 
He  left  a  will,  and,  Converse  says,  he  devised  said  land  to 
Ellenor  his  wife  during  life,  and  to  her  children  in  tail. 

The  decree  states  that  said  cause  came  on  to  a  hearing  on 
pleadings  and  evidence,  and  the  court  having  examined  the 
same,  decreed  that  the  devisees  of  the  said  Benjamin  Master- 
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son,  and  their  representatives,  be  perpetually  enjoined  from 
setting  up  title  or  claim  to  said  land,  and  that  defendants  pay 
the  costs  of  suit,  etc. 

The  defendants  below  assign  errors. 

W.  H.  &  J.  B.  Underwood,  for  Plaintiffs  in  Error. 

G.  Kcerner,  for  Defendants  in  Error. 

Scates,  C.  J.  The  proofs  do  not  sustain  the  decree.  In  all 
cases  against  infant  defendants,  strict  proof  is  required. 
Greenough  etal.  v.  Taylor  et  al, 11  111.  R.  602  ;  Hittx.Ormsbee. 
12  ibid.  169,  255  and  260. ^ 

This  will  distinguish  the  case  from  that  of  Dunn  v.  Keegin, 
3  Scam.  R.  292;  and  default  and  decree  pro  confesso  against 
adults.  Infants  cannot  be  in  default  in  the  sense  that  their 
rights  may  be  adjudged  away,  without  affirmatively  showing 
that  it  is  equitable  and  just. 

The  record  must  contain  enough  in  such  cases  to  sustain  the 
decree,  whether  guardian  ad  litem  answers  or  not. 

The  case  will  be  adjuded  here  upon  the  facts  shown  in  the 
record.  White  v.  Morrison  et  al.,  11  111.  R.  364 ;  12  ibid.  160, 
255,  260  and  283;  16  ibid.  113. 

No  other  proof  of  title  in  defendants  was  shown  than  the 
partition,  in  1817,  among  Ranier's  heirs,  and  possession  in 
Rufus  Wiswould  and  wife.  For  anything  that  appears,  defend- 
ants may  not  claim  under  a  supposed  will  of  Masterson,  but 
by  title  paramount.  To  make  proof  no  higher  up  for  title  than 
the  partition,  it  should  be  shown  that  both  parties  derive  title 
from  the  same  source,  under  that  partition.  This  is  not  done 
here,  and  a  higher  source  of  title  cannot  be  dispensed  with,  to 
authorize  a  decree  barring  them  from  all  claim. 

Plaintiffs,  it  is  to  be  recollected,  did  not  set  up  or  claim  title 
under  the  will  of  B.  T.  Masterson :  it  has  been  so  imputed  or 
attributed  to  them  by  the  bill;  and  the  existence  of  a  will 
has  only  been  shown  by  parol,  without  any  proof  that  plaintiffs 
claim  the  land  under  such  a  will. 

It  may  be,  that,  upon  proper  and  full  proofs,  defendants 
might  have  a  right  to  a  decree  to  quiet  title  against  such  a 
devise,  without  showing  that  plaintiffs  claim  under  it ;  but  in 
such  case,  no  cost  should  be  awarded  against  parties  innocent 
of  any  act  or  conduct  to  impeach  or  cloud  the  title. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 

[a]  Tibbsv.  Allen,  27111.  U.  129. 
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Darius  Greenup,  Plaintiff  in  Error,  v.  Thomas  -M.  Sewell, 
Defendant  in  Error. 

APPEAL  FKOM  WASHINGTON. 

Where  a  court  of  equity  can  so  partition  a  joint  estate  as  to  accommodate  a  part 

of  the  owners,  without  injuring  others,  it  will  do  so. 
Where  improvements  upon  land  sought  to  he  partitioned  by  proceeding  under  the 

statute  are  insignificant,   a  court  of  chancery  will  not  interfere  to  control  the 

action  of  the  court  at  law. 

The  bill  in  this  case  shows  that  appellee  commenced  by- 
petition,  for  partition  of  lot  number  six,  in  the  town  of  Nash- 
ville, in  Washington  county,  and  that  appellant  would  be 
denied  his  equitable  rights;  and  asks  for  a  partition  of  the 
lot,  so  that  the  south  part,  which  adjoins  other  land  of  his, 
shall  be  set  off  to  him.  Bill  also  alleges  that  appellant  improved 
that  part  of  lot  six  adjoining  his  other  land,  with  the  expecta- 
tion of  acquiring  the  same.  The  improvements  made  by 
appellant  were  unimportant,  costing  but  a  very  insignifi- 
cant sum,  which  had  been  compensated  by  the  use  of  the 
ground. 

Decree  dismissing  bill  was  entered  at  October  term,  1855, 
of  the  Washington  Circuit  Court. 

Underwoods  and  Isaac  Miller,  for  Appellant. 

P.  E.  Hosmer  and  C.  G-.  Simons,  for  Appellee. 

Caton,  J.  The  complainant  owned  one  undivided  fourth 
part  ot  a  fraction  fifty  feet  wide,  of  a  lot  in  the  town  of  Nash- 
ville. He  owned  and  occupied  the  lot  adjoining  on  the  south 
of  the  fraction  in  question,  of  which  he  fenced  off  about  one- 
fourth  on  the  south  side,  and  adjoining  his  own  lot,  and  occu- 
pied it  for  several  years.  All  his  improvements  in  fencing  and 
tilling  up  the  lot,  do  not  exceed  in  value  twenty  dollars,  and 
the  use  and  occupancy  of  the  premises  which  he  has  enjoyed, 
may  be  about  the  same  amount.  The  other  owners  filed  a 
petition  under  our  statute  for  a  partition,  and  the  complainant 
filed  this  bill  to  enjoin  that  proceeding,  and  for  a  partition, 
praying  that  the  part  which  he  had  inclosed,  and  taken 
posession  of,  and  which  adjoins  his  other  lot,  might  be  set  off 
to  him.  This  bill  was  dismissed  by  the  circuit  court,  which 
decision  we  leel  called  upon  to  affirm.  The  improvements 
made  by  the  complainant  are  too  insignificant  to  justify  his 
application  to  a  court  of  chancery,  to  take  the  question  away 
from  the  common  law  court,  which  had  already  acquired  juris- 
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diction,  and  was  proceeding  to  administer  the  rights  of  the 
parties,  even  laying  out  of  view  the  fact  that  the  complainant 
had  enjoyed  the  use  of  the  premises  to  about  an  equal  amount. <a> 
The  strongest  feature  of  equitable  interference  to  give  him  the 
portion  of  the  lot  which  he  asks,  is  that  he  owns  the  adjoining 
lot,  and  as  the  proof  shows,  the  portion  sought  is  more  con- 
venient to  him  than  any  other  portion  of  the  lot,  and  is  not 
more  convenient  to  the  other  joint  owners.  This  fact  would 
be  sufficient,  in  my  mind,  to  entitle  him  to  the  relief  asked,  did 
it  not  clearly  appear,  from  the  evidence  in  the  case,  that  the 
relative  value  of  the  balance  of  the  lot  would  be  injured  by 
dividing  it  up  in  any  way.  Where  a  court  of  equity  can  so 
partition  a  joint  estate  as  to  accommodate  a  portion  of  the 
joint  owners  without  injury  of  the  others,  it  will  do  so,  and 
this  upon  the  plainest  principles  of  right.  This  is  a  principle 
of  equity  jurisprudence  well  settled,  and  which  would  com- 
mend itself  to  every  just  mind,  were  there  no  precedents  for 
its  support.  It  is  one  of  those  cases  where  a  party  has  no 
legal  right,  and  yet  a  conscionable  claim  to  have  the  thing 
done.  But  the  court  will  not  do  this  when  any  injury  is  to 
result  to  the  other  joint  owners.  When  they  are  to  be  injured 
they  have  a  right  to  complain,  and  this  of  necessity  destroys 
the  right  of  the  other  party  to  the  relief  sought.  The  very 
basis  of  the  relief  granted  in  such  cases,  is  that  one  party  is 
benefited  and  the  other  not  injured.  In  such  a  case  the  ben- 
efit is  a  clear  gain  to  the  amount  of  human  good,  and  at  the 
expense  of  no  one.  If  no  one  is  injured,  then  no  one  has  a 
right  to  complain  or  object. 

In  this  case  the  evidence  is  clear  and  uncontradicted,  that 
to  divide  the  lot  as  proposed  by  the  complainant,  or  indeed  to 
any  way  subdivide  or  reduce  it,  would  injure  the  estate.  It 
is  even  now  but  the  fraction  of  a  lot,  and  to  reduce  it  still  more 
would  reduce  the  relative  value  of  the  remainder,  if  it  would 
not  render  it  entirely  unsalable.  When  such  is  the  case,  the 
interests  of  all  require  that  the  property  should  be  sold,  and 
the  proceeds  divided,  which  the  court  of  law  which  first  got 
jurisdiction  is  as  competent  to  do  as  this  court,  and  in  such  a 
case  a  court  of  equity  will  not  interfere. 

The  decree  must  be  affirmed. 

Decree  affirmed. 

(a)  Louvalle  v.  Menard,  1  Gil.  R.  39;  Rowan  v.  Reed,  19111.  R.  21. 
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William  Barnes,  Plaintiff  in  Error,  v.  The  People,  Defend- 
ants in  Error. 

ERROR  TO  MASSAC. 

Where  names  in  ordinary  enunciation  are  not  distinguishable,  as  Dugald  Mclnnis, 

and  Dougal  McGinnis,  the  doctrine  of  idem  sonans  will  apply. 
The  same  general  evidence  of  property,  is  as  sufficient  in  criminal  as  it  is  in  civil 

cases. 

The  plaintiff  in  error  was  convicted  of  horse  stealing,  at  the 
Massac  Circuit  Court,  at  June  term,  1855,  Parish,  Judge, 
presiding. 

The  third  instruction  asked  by  plaintiff  in  error,  was  as  fol- 
lows :  "  If  the  jury  should  find  from  the  evidence,  that  the 
horse  in  question  was  the  property  of  Dugald  Mclnnis,  the 
indictment  would  not  be  supported  by  proof  of  the  horse  being 
the  property  of  Dougal  McGinnis,  unless  the  jury  are  satisfied 
from  the  evidence,  that  the  said  Dugald  Mclnnis,  was  usually 
known  as  well  by  one  name  as  the  other." 

The  horse  had  been  taken  from  the  possession  of  William 
Shuts,  an  innkeeper,  who  had,  at  the  time,  a  special  property 
in  the  horse. 

J.  Jack,  for  Plaintiff  in  Error. 

D.  Baugh,  for  The  People. 

Scates,  C.  J.  The  plaintiff  was  indicted  and  convicted  of 
stealing  the  horse  of  Dougal  McGinnis,  though  his  real  name 
was  Dugald  Mclnnis.  It  seems  to  us,  that  any  supposed  vari- 
ance is  amply  met,  and  fully  settled  by  the  doctrine  in  relation 
to  idem  sonans,  The  names,  in  ordinary  enunciation,  would 
be  undistinguishable,  and  it  would  require  particular  distinct- 
ness in  the  enunciation  of  the  letters  to  make  a  difference 
apparent.  The  court  we  think  instructed  properly  as  to  the 
idem  sonans,  and  that  the  party  might  also  be  as  well  known 
by  the  one  name  as  the  other.  Whart.  Am.  Cr.  Law,  278; 
1  Tenn.  E.  434 ;  State  v.  France;  U.  States  v.  Hinman,  1 
Baldw.  R.  292 ;  Rex  v.  Berriman,  5  Carr  and  Payne  R.  601 ; 
6  ibid.  408.  <«) 

The  court  properly  refused  the  third  instruction  asked  by 
plaintiff  in  error,  which  would  require  the  jury  to  find  on  the 
ground  alone,  of  prosecutor  being  as  well  known  by  one  name 
as  the  other,  omitting  altogether  the  immateriality  of  the 
variance  on  account  of  the  idem  sonans. 

(a)  Stevens  v.  Stebbins,  3  Scam.  R.  25;  Duncomore  v.  Hysinger,  14111.  R.  24?); 
Shoonhavin  v.  Gott,  20  Id.  46;  Morion  v.  McClure.  22  Id.  257;  Cutting  v.  Conkliu,  28 
Id.  506;  Lyon  v.  Kaiu,  36  Id.  367:  Keigh  v.  McConnell,  Id.  373;  Renard  v.  Gardan,  39 
Id.  127;  Headly  v.  Shaw,  Id.  354;  Shurkill  v.  Litcher,  40  Id.  48;  Blitch  v.  Jonnson;  40 
Id.  116;  Chiniquy  v.  Tiie  Catholic  &c,  41  111.  K.  148. 
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The  only  remaining  question  is  as  to  proof  of  general 
ownership  of  the  horse  by  prosecutor. 

The  same  general  evidence  of  property  is  admissable  and  as 
sufficient  in  criminal  as  in  civil  cases.  Possession,  with  gene- 
ral acts  of  ownership  over  the  horse,  such  as  riding  to  the 
hotel,  and  putting  up  as  a  guest,  are  sufficient  to  warrant  the 
verdict,  where  there  is  no  evidence  offered  to  rebut  or  contra- 
dict the  right  of  property.  No  evidence  of  any  other  general 
owner  is  shown.  The  special  property  in  the  landlord,  by 
bailment  to  him  as  innkeeper,  might  also  support  an  allegation 
of  property  in  him ;  but  the  existence  of  such  special  property 
in  the  innkeeper  will  by  no  means  prevent  the  prosecution 
from  alleging  property  in  the  general  owner. 

The  cases  referred  to  by  plaintiff's  counsel  of  Commonwealth 
v.  Morse,  14  Mass.  R.  218,  and  State  v.  Furlong,  19  Maine  R. 
225,  are  not  inconsistent  with  these  views.  In  the  first,  the 
court  held  that  the  bailment  of  the  goods  levied  upon,  by  the 
officer  to  another,  to  keep  and  return,  did  not  confer  such  a 
special  property  in  the  bailee,  as  would  support  an  allegation 
of  ownership  in  an  indictment  for  larceny.  This  is  questioned 
by  the  editor,  and  justly  indeed,  unless  the  bailment  conferred 
no  property  at  all  upon  the  bailee.  But  we  need  not  stop  here 
to  discuss  this  question,  as  there  can  be  no  doubt  that  an  inn- 
keeper would  acquire  a  sufficient  special  property  to  support 
an  allegation  of  ownership.  Yet  this  will  not  exclude  the 
general  ownership ;  but  it  may  be  laid  as  the  property  of 
either.  The  proof  of  ownership  in  the  case  in  Maine,  was  wholly 
uncertain  and  insufficient. 

Judgment  affirmed. 


Darius  Greenup,  Appellant,  v.  Thomas  M.  Sewell,  Appellee. 

APPEAL  FROM  WASHINGTON. 

The  proceeding  by  petition  for  partition  is  at  law,  and  does  not  touch  the  equities 
of  the  parties.  The  judgment  upon  the  petition  should  define  the  respective 
interests  of  the  parties,  and  is  conclusive  upon  them;  and  the  commissioners 
should  set  off  to  each,  the  interest  adjudged,  by  metes  and  bounds,  without 
attempting  to  adjust  equities. 

To  simply  direct  that  partition  should  be  made,  is  insufficient. 

The  order  of  partition,  in  this  case,  was  at  October  term, 
1855,   of   the    Washington    Circuit    Court,   Breese,   Judge, 


54  MOUNT  VERNON. 

Greenup  v.  Sewell. 


presiding.     The  statement  of  the  case   will  be  found  in  the 
opinion  of  the  court. 

Underwoods  and  Isaac  Miller,  for  Appellant. 

C.  G.  Simons  and  P.  E.  Hosmer,  for  Appellee. 

Skinner,  J.  This  was  a  proceeding  by  Sewell  against 
Greenup,  under  the  statute,  for  partition  of  certain  premises 
held  by  them  in  common. 

The  petition  sets  forth  interests  of  the  parties,  and  prays 
for  partition.  The  answer  or  plea  of  Greenup  admits  the  title 
and  interests  as  alleged  in  the  petition,  sets  up  a  claim  for 
improvements,  and  insists,  that  in  case  of  partition,  the  south 
portion  of  the  premises  should  be  set  off  to  him,  on  account 
that  such  portion,  being  adjoining  to  premises  owned  by  him 
in  severalty,  would  be  more  beneficial  to  him  than  any  other 
portion  thereof.  The  court  made  an  order,  in  which  it  is 
simply  declared  that  "partition  be  awarded,"  and  that  certain 
persons  be  appointed  "to  divide." 

The  statute  provides,  "That  the  court  shall  ascertain  from 
the  evidence,  in  case  of  default,  or  from  the  confession  by  plea 
of  the  parties,  if  they  appear,  or  from  the  verdict  by  which  an 
issue  of  fact  shall  be  determined,  and  shall  declare  the  rights, 
titles  and  interests  of  all  the  parties  to  such  proceeding,  peti- 
tioners as  well  as  defendants,  and  give  such  judgment  as  may 
be  required  by  the  rights  of  the  parties." 

The  proceeding  under  the  statute,  for  partition,  is  strictly  a 
proceeding  at  law,  like  the  common  law  writ  of  partition,  in 
which  mere  equitable  claims  and  titles  cannot  be  investigated 
and  determined.  It  reaches  the  legal  estates  and  titles  of 
the  parties  only,  and  cannot  touch  the  equities  connected 
with,  or  arising  out  of  the  estate ;  as  to  these,  resort  must 
be  had  to  courts  of  equity  for  relief.  Louvalle  et  al.  v. 
Menard,  1  Gil.  R.  39.  In  this  case,  the  answer  or  plea 
confesses  the  respective  titles  and  interests  alleged  in  the 
petition,  and  the  court  thereupon  should  have  found  the 
respective  legal  interests  of  the  parties  in  the  estate,  and 
rendered  judgment  accordingly,  showing  upon  its  face  the 
interest  so  found.  The  judgment  is  the  record  upon  which 
the  new  title  is  based,  and  is  conclusive  upon  the  parties.  It 
should,  therefore,  of  itself,  show  the  estate  and  the  interests 
therein  adjudged  to  each  party. (a)  From  such  a  judgment  only 
can  the  commissioners  know  the  interests  of  the  respective 
parties  in  the  premises  which  they  are  called  upon  to  divide, 
and  set  off  to  each  according  to  the  interest  adjudged  to  him. 

(a)     Tibbs  v.  Allen,  27  111.  R.  119. 
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It  is  the  duty  of  the  commissioners,  in  case  of  partition,  to 
set  off  and  assign  to  each  party,  by  metes  and  bounds,  such 
interest  in  the  whole  estate  as  the  court  may  have  found  in 
him.  And  in  doing  so,  they  should  look  to  the  premises  or 
estate  as  they  find  it,  and  without  attempting  to  adjust  equities 
between  the  parties,  giving  to  each  his  portion  in  quantity  and 
value,  as  compared  with  the  whole. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


Samuel  Stookey  et  al.,  Appellants,  v.  John  D.  Hughes  et  al., 

Appellees. 

APPEAL  FROM  ST.  CLAIK. 

If  a  discontinuance  is  claimed,  because  the  plea  answers  but  a  part  of  the  declara- 
tion, the  objection  must  be  taken  in  the  court  below. 

A  plea  to  an  action  upon  a  promissory  note,  which  avers  a  part  failure  of  considera- 
tion, because  the  note  was  given  for  a  lot  of  land,  the  boundaries  of  which  were 
indicated;  that  the  land  was  free  from  incumbrance,  and  the  title  to  it  perfect  in 
the  vendor,  but  that  streets  and  alleys  had  been  platted  which  diminished  the 
quantities  of  the  lot,  is  obnoxious  to  a  demurrer. 

In  such  a  case,  while  parol  evidence  is  admissible  to  connect  the  note  with  the  con- 
veyance of  the  land,  to  show  that  they  constitute  but  one  contract,  the  purchaser 
will  be  driven  to  the  covenants  in  his  deed  for  redress,  unless  he  may  recoup  in 
the  action  upon  the  note,  by  showing  that  the  covenants  have  been  broken:  but  a 
parol  contract  cannot  be  set  up  in  defense  of  the  note. 

This  was  an  action,  upon  a  promissory  note,  to  recover  the 
sum  of  $925,  and  interest.  The  plea  to  this  action  is  stated  in 
the  opinion  of  the  court.  The  demurrer  to  the  plea  was  sus- 
tained, and  the  court,  at  August  term,  1856,  of  the  St.  Clair 
Circuit,  Breese,  Judge,  presiding,  gave  judgment  for  the 
plaintiffs  below. 

Underwoods,  for  Appellants. 

G.  Kcerner,  for  Appellees. 

Caton,  J.  The  plea  which  was  interposed  by  the  defendant, 
Stookey,  professed  to  answer  but  a  part  of  the  declaration,  and 
certainly  answered  but  a  part.  To  this  the  plaintiffs  demurred. 
It  is  objected  in  this  court,  for  the  first  time,  that  by  demurring 
to  this  plea  the  plaintiff's  action  was  discontinued.  This  objec- 
tion is  precisely  answered  by  the-case  of  Mager  et  al.  v.  Hutch- 
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msoTi,  2  Gil.  R.  266,  where  it  was  decided  that  the  objection 
cannot  be  first  made  here.  If  the  defendant  wishes  to  claim 
a  discontinuance  from  this  state  of  pleading-,  he  must  insist 
upon  it  in  the  court  below,  when  the  plaintiffs  will  have  an 
opportunity  of  taking  judgment  for  that  part  of  the  declaration 
unanswered,  and  thus  cure  the  technical  discontinuance. 

The  main  question  in  the  case  is  as  to  the  sufficiency  of  the 
plea  upon  its  merits,  so  far  as  it  professes  to  answer  the  cause 
of  action  stated  in  the  declaration. 

The  plea  is  filed  by  Stookey,  and  avers  that  the  plaintiffs 
sold  to  him  certain  premises  in  Belleville.  That  at  and  before 
the  time  of  the  sale,  the  plaintiffs,  by  their  agent,  falsely  repre- 
sented to  the  defendant  that  they  had,  and  would  convey,  a 
full  and  perfect  title,  clear  of  all  incumbrances,  to  all  of  the 
land,  and  then  and  there  pointed  out  the  boundary  lines  of  the 
land,  whereby  the  defendant  was  induced  to,  and  did  purchase, 
and  agreed  to  pay  the  plaintiffs  $3,700  for  the  land,  and 
executed  the  note  sued  on,  to  the  plaintiffs;  for  a  part  of  the 
said  sum  of  money,  the  balance  of  which  had  been  paid  before 
the  commencement  of  this  action.  That,  in  fact,  at  the  time 
of  the  purchase,  the  premises  had  been  laid  off  into  town  lots, 
duly  platted,  acknowledged  and  recorded,  whereby  a  street, 
not  then  opened  and  traveled,  had  been  laid  out  on  each  side 
of  the  premises,  and  an  alley  through  the  middle  thereof,  the 
fee  of  which,  by  reason  of  such  laying  out,  platting,  acknowl- 
edging and  recording,  was  vested  in  the  town  of  Belleville, 
whereby  the  premises  had  been  damaged  to  the  amount  of 
eight  hundred  dollars,  by  means  whereof  the  consideration  of 
the  note  sued  on  had  failed  to  that  amount. 

Here  is  no  charge  of  fraud,  and  no  warrantee  of  title  is 
averred,  nor  is  it  even  pretended  that  the  defendant  was  not, 
at  the  time  of  the  purchase,  perfectly  aware  of  the  recorded 
plat  and  the  existence  of  the  streets  and  alley.  In  the  absence 
of  fraud  or  warranty,  the  rule  of  law  is  well  settled,  that  the 
purchaser  takes  the  title  at  his  own  risk.  That  has  been  so 
often  settled  in  this  court,  that  it  is  only  necessary  to  repeat 
the  principle.  Hero,  at  the  time  of  the  sale,  the  vendor  repre- 
sented that  he  could  and  would  convey  a  good  title  to  the 
whole  of  the  premises.  The  most  that  can  be  said  of  this 
averment  is,  that  it  attempts  to  set  up  a  parol  agreement, 
cotemporaneous  with  the  written  contract,  whereby  the  vendor 
assumed  the  responsibility  of  the  title,  without  attempting  to 
show  that  he  assumed  any  such  responsibility  by  the  written 
evidence  of  the  contract.  The  case  is,  in  principle,  precisely 
like  that  of  Lane  v.  Sharp,  3  Scam.  R.  566,  only  the  parol 
agreement  set  up  is  less  explicit  and  definite.  That  case  but 
reiterates  a  principle  of  the  common  law,   long  settled  and 
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universally  recognized,  that  when  parties  reduce  tlieir  con- 
tracts to  writing,  writing  alone  must  speak  tlieir  intention. 
In  it  are  all  verbal  understandings  merged.  That  cannot 
forget  or  misrepresent,  while  the  memory  of  witnesses  is 
fallible,  and  sometimes  their  integrity  is  questionable.  In  the 
absence  of  fraud,  no  agreements  or  understandings  of  the 
parties,  varying  the  terms  of  the  written  contract,  can  be 
proved.  Here  the  notes  and  the  deed  constitute  the  written 
evidence  of  the  agreement  of  the  parties.  As  they  do  not 
connect  themselves,  parol  evidence  is  admissable,  to  show  that 
both  constituted  one  contract.  When  that  is  shown,  the  two 
together  speak  the  intention  of  the  parties,  precisely  the  same 
as  if  they  had  been  written  on  one  piece  of  paper,  and  were 
embodied  in  the  same  instrument.  The  terms  of  the  deed  are 
not  shown.  If  it  is  without  covenants,  the  grantor  cannot  be 
made  liable  on  a  parol  warranty.  If  there  is  a  covenant  of 
warranty  of  the  title,  the  purchaser  can  have  a. direct  remedy 
upon  that,  if  the  title  to  the  whole  or  a  part  has  failed,  or,  I 
will  not  say  that  he  might  not  recoup  his  damages  in  this  action 
upon  the  note.  But  no  such  pretense  is  made  here,  but  only 
an  effort  to  show  a  parol  understanding  or  promise,  without 
any  pretense  that  it  was  embodied  in  the  written  agreement. 
The  presumption  is, that  when  the  parties  came  to  reduce  their 
agreement  to  writing,  they  abandoned  all  parol  understandings 
and  promises  which  were  not  embraced  in  the  writing. 

It  may  be,  that  the  case  of  Lane  v.  Sharp,  above  referre  d 
to,  conflicts  with  that  of  Gorham  v.  Peyton,  2  Scam.  R.  363 ; 
but  if  so,  the  latter  conflicts  with  the  well-settled  law,  and 
should  not  be  followed  as  a  precedent. (<I) 

We  are  of  opinion  that  the  demurrer  was  properly  sustained 
to  the  plea,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)    Foy  v.  Blackstone,  31  111.  R.  54L;  The  G.    W.  I.  Co.  v.  Bees,  29  Id.  272. 
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Isaac  McClelland,  Appellant,  v.  James  Snider,  Appellee. 

APPEAL  FROM  MARION. 

Where  only  a  portion  of  work,  to  be  performed  under  a  contract,  has  been  done, 
the  compensation  therefor  shall  be  that  named  in  the  contract,  wherever  it  can 
be  made  to  apply. 

A  contract  for  the  delivery  of  stone,  to  be  measured  in  the  walls  of  a  particular 
building  is  not  broken  because  the  stone  may  be  laid  elsewhere,  if  they  could 
there  be  measured.  The  object  of  such  a  statement  in  the  contract,  was  to 
furnish  proper  facilities  for  measurement. 

This  was  an  action  on  special  contract,  averring :  the  declara- 
tion alleges  that  Snider  was  to  quarry  seven  hundred  yards  of 
stone,  and  deliver  the  same  to  McClelland  as  fast  as  quarried, 
which  McClelland  was  to  remove,  paying  therefor  one  dollar 
and  ten  cents  per  yard,  to  be  measured  in  the  wall  of  certain 
buildings  which  McClelland  was  to  erect  for  the  Illinois 
Central  Railroad  Company.  McClelland  filed  the  general 
issue,  and  gave  notice  that  he  should  show  that  Snider  was  to 
deliver  1,300  yards  of  stone,  at  one  dollar  per  yard;  and  that 
he  had  refused  so  to  deliver  the  stone,  whereby  McClelland 
had  been  made  to  suffer  damage. 

The  proof  showed  that  a  portion  of  the  stone  taken  by 
McClelland  went  to  a  well.  That  the  amount  of  stone 
delivered  fell  short  of  the  quantity  contracted  for. 

The  cause  was  tried  before  Beecher,  Judge,  and  a  jury,  at 
May  term,  1856,  of  the  Marion   Circuit  Court. 

J.  N.  Haynie,  for  Appellant. 

H.  K.  S.  Omelveney,  for  Appellee. 

Caton,  J.  The  first  and  second  instructions,  which  the 
court  gave  for  the  plaintiff  below,  were  wrong.  The  first 
excepted  to,  is  as  follows:  "If  the  jury  believe,  from  the 
evidence,  that  there  was  a  special  contract  between  the  parties 
in  relation  to  quarrying  stone,  although  the  same  might  not 
have  been  performed  by  either  party,  yet  if  plaintiff  quarried 
and  delivered  stone  to  defendant,  and  defendant  accepted  and 
appropriated  the  same  to  his  own  use,  the  plaintiff  is  entitled 
to  recover  the  reasonable  value  of  the  stone,  deducting  there- 
from any  damages  sustained  by  defendant  by  failure  of  plaintiff 
to  deliver  the  same  according  to  contract,  and  any  payment 
made  on  the  same."  This  instruction  was  wrong,  because  it 
allowed  the  plaintiff  to  recover  the  reasonable  value  of  the 
stone,  irrespective  of  the  contract  price ;  whereas  the  rule  of 
law  is,  that  the  contract  price  shall  govern  the  measure  of 
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compensation,  wherever  it  can  be  made  to  apply,  whether  that 
be  more  or  less  than  the  reasonable  value  of  the  stone.  This 
identical  question,  in  almost  precisely  such  a  case,  was  decided 
at  the  last  term  of  this  court,  in  this  division,  and  demands  no 
further  discussion  here.  Had  that  case  been  reported  at  the 
time  of  the  trial  of  this  cause,  no  doubt  the  instruction  would 
have  been  different.     See  Brigham  v.  Haioley,  17  III.  R.  38. 

The  next  instruction  excepted  to  is  this :  "If  the  contract 
was  to  measure  said  stone  in  the  walls  of  the  depot  building 
in  Centralia,  and  defendant  appropriated  said  stone  to  other 
purposes,  as  wells  and  culverts,  not  stipulated  for  in  said  con- 
tract, it  was  a  breach  of  said  contract,  and  releases  the 
plaintiff  from  his  liability  on  the  same."  This  instruction  was 
clearly  wrong.  It  was  a  matter  of  no  moment  what  became 
of  the  stone,  so  far  as  the  plaintiff  was  concerned,  if  he  had 
the  proper  facilities  for  measuring  them.  The  only  object  of 
the  provision,  that  they  should  be  measured  in  the  walls  of  the 
depot,  was  to  provide  a  rule  by  which  they  should  be  measured, 
not  that  the  stone  should  have  a  particular  spot  for  a  resting 
place.  The  object  of  the  provision  was  as  well  attained  by 
placing  the  stone  in  one  wall  as  another,  so  that  it  was 
accessible. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  H.  Herdman  et  al.,  Plaintiffs  in  Error,  v.  William 
H.  Short,  Executor,  etc.,  Defendant  in  Error. 

ERROR  TO  JEFFERSON. 

In  a  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  decedent,  unless 
the  mode  pointed  out  by  the  statute  for  bringing  the  parties  interested  before 
the  court  is  pursued,  there  will  be  such  a  want  of  jurisdiction  as  will  vitiate  the 
order  for  sale. 

Infant  heirs,  who  have  not  guardians  appearing  for  them,  must  be  represented  by 
guardians  ad  litem. 

The  defendant,  William  H.  Short,  as  executor  of  Lydia  Kirby , 
deceased,  filed  his  petition  in  the  circuit  court  of  Jefferson 
county,  against  Mary  Napper,  Jonathan  Ogden,  guardian,  and 
Mary,  Sarah,  and  Eliza  Jane  Kirby,  minor  heirs  of  Lydia 
Kirby,  deceased,  for  the  sale  of  the  real  estate  of  which  Lydia 
Kirby  died  seized,  to  be  applied  to  the  payment  of  her  debts. 
Two  writs  of  summons  were  issued,  one  of  which  was  served 
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upon  Ogden,  and  the  other  returned  served  upon  four  of  the 
defendants. 

The  summons  contain  the  names  of  Mary  Napper,  Ogden, 
and  Mary,  Sarah,  and  Eliza  J.  Kirby,  and  in  favor  of  Short  as 
executor,  and  against  this  Mary  Napper,  Ogden,  and  Mary, 
Sarah,  and  Eliza  J.  Kirby.  A  certificate  of  the  court  of 
probate  appears  in  the  record,  showing  that  the  personal 
estate  of  Lydia  Kirby  is  insufficient  to  pay  the  debts  of  the 
deceased.     The  petition  is  not  in  the  record. 

At  the  March  term,  1849,  of  the  Jefferson  Circuit  Court, 
Denning,  Judge,  presiding,  judgment  was  rendered  against 
the  defendants  by  default,  and  an  order  was  granted  to  sell 
real  estate  described  in  the  petition,  which  was  afterward 
sold,  as  appears  from  report  of  defendant  in  error. 

Four  of  the  plaintiffs  were  minors,  and  no  appearance  was 
made  for  them  by  their  guardian,  or  other  person,  as  guardian 
ad  litem. 

R.  S.  Nelson,  for  Plaintiffs  in  Error. 
D.  Baugh,  for  Defendant  in  Error. 

Caton,  J.  This  was  a  proceediug  instituted  by  an  adminis- 
trator, to  sell  the  real  estate  of  an  intestate,  for  the  payment  of 
debts.  A  summons  was  issued  in  the  usual  form,  as  for  ordi- 
nary cases,  and  was  served  on  one  of  the  adult  heirs,  but  was 
not  served  on  the  infant  heirs,  nor  was  any  notice  to  them 
published.  A  default  was  taken  against  all  of  the  heirs,  with- 
out any  guardian  ad  litem  having  been  appointed  tor  the 
infants  .  These  irregularities  are  assigned  for  error ;  and  they 
are  fatal. 

The  103d  section  of  our  statute  of  wills,  provides  that  in  case 
of  a  proceeding  of  this  kind,  "it  shall  be  the  duty  of  such 
administrator  or  executor,  to  give  at  least  thirty  days'  notice 
of  the  time  and  place  of  presenting  such  petition,  by  serving  a 
written  notice  of  the  same,  together  with  a  copy  of  said  account 
and  petition,  on  each  of  the  heirs,  or  their  guardians,  or 
devisees  of  said  testator  or  intestate,  or  by  publishing  a  notice 
for  three  weeks  successively,  commencing  at  least  six  weeks 
before  the  presenting  of  said  petition,  of  the  intention  of  pre- 
senting the  same  to  the  circuit  court,  for  the  sale  of  the  whole  or 
so  much  of  the  real  estate  of  the  said  testator  or  intestate  as  will 
be  sufficient  to  pay  his  or  her  debts,  and  requesting  all  persons 
interested  in  said  real  estate  to  show  cause  why  it  should  not 
be  sold  for  the  purposes  aforesaid. 

This  statute  was  not  complied  with  in  any  particular ;  not 
even  as    to   Ogden    upon    whom   the   summons    was    served. 
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Where  no  publication  was  made,  as  in  this  case,  the  statute 
requires  a  copy  of  the  petition  and  account,  which  is  filed  in 
the  circuit  court,  to  be  served  on  each  heir  or  guardian.  With- 
out this,  there  was  a  want  of  jurisdiction,  so  far  as  the  persons 
were  concerned ;  and  although  this  proceeding  partakes  much 
of  the  character  of  proceedings  in  rem,  if  it  is  not  strictly  so, 
yet  the  court  has  no  authority  to  act,  except  under  and  in 
conformity  to  the  statute.  The  want  of  the  notice  and  copies., 
as  required  by  the  statute,  renders  all  of  the  subsequent  pro- 
ceedings irregular  and  erroneous,  if  not  absolutely  void.(a° 

The  107th  section  of  the  statute  of  wills  requires  the  court 
to  appoint  a  guardian  ad  litem,  for  infant  heirs  who  have  no 
guardian  appearing  for  them.  An  omission  to  do  this  would 
be  error. 

The  order  for  the  sale  of  the  real  estate  must  be  reversed, 
and  the  cause  remanded. 

Order  reversed. 

(a)  L.  of  1857  p.  138.  Whitney  v.  Porter,  23  111.  It.  417;  Johnson  v.  Johnson,  30  Id. 
223;  Morris  v.  Hoy le,  37  Id.  150;  Goudy  v.  Hall,  30  Id.  116;  Gibson  v.  Roll,  27  Id. 
89,  30  Id.  179;  Goudy  v.  Hall,  36  Id.  313;  Cromine  v.  Thorp,  Adm.  42  Id.  120;  Miller 
i>.  Handy,  40  Id.  451;  Campbell  v.  McCohan,  41  Id.  47:  Secristu.  Green,  3  Wal.  U.  S. 
It.  751;  Pardon  v.  Dwire,  23  111.  R.  574. 
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John  Sinklear,  Appellant,  v.  Henry  Emert,  Appellee. 

APPEAL  FROM  PIKE. 

Where  a  special  agreement  has  been  made  by  a  parent  to  pay  the  board  of  a  child , 
the  creditor  cannot  collect  the  board  from  the  infant's  estate,  if  the  parent 
neglects  to  pay. 

This  case  originated  in  the  county  court  of  Pike  county,  and 
began  by  citation  on  appellant,  guardian  of  Walter  Sinklear. 
The  plaintiff  claimed  allowance  for  $112,  thus: 

Walter  Sinklear  Dr.  to  Henry  Emert. 
March  7th,  A .  D.  1853.    Vermifuge,  25c. ;  Bateman's  drops,  10c. ,  etc.  etc. ;  and  two 
years'  board,  at  $1.00  per  week;  in  all  $112.00. 

Trial  and  suit  dismissed  at  plaintiff's  cost,  and  appeal  taken 
to  the  Pike  Circuit  Court,  by  plaintiff.  The  defendant  there 
,  moved  a  dismissal  of  the  appeal,  for  the  want  of  a  sufficient 
appeal  bond.  Motion  overruled.  The  cause  was  then  sub- 
mitted to  the  court,  without  the  intervention  of  a  jury,  on  the 
evidence,  in  substance  :  That  defendant  was  guardian  of  Walter 
Sinklear,  an  infant,  whose  mother  was  dead,  and  whose  father 
was  living ;  that  the  ward  had  an  estate ;  that  he  had  remained 
with  the  plaintiff  two  years  before  the  suit  was  brought ;  that 
it  was  worth  one  dollar  per  week  to  keep  the  child  j  proof  of 
the  other  items  of  account;  tfat,  at  a  time  when  the  father 
of  the  child  was  about  to  go  to  California,  expecting  to  return, 
he  contracted  with  the  plaintiff  to  pay  him  $50  a  year,  for 
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board  of  the  child,  for  two  years,  and  pay  extra  for  clothing, 
doctor's  bill  and  medicine.  That  after  the  contract  was  made, 
the  father  stated,  that  if  he  never  came  back  from  California, 
the  child  had  property  of  its  own  to  pay.  The  father,  in  con- 
versation with  a  witness,  said  he  would  send  $50  on  his  arrival 
in  California.  He  was  to  be  absent  two  years ;  he  had  been 
absent  about  two  years  and  six  months ;  he  had  written  home, 
but  sent  no  money ;  he  had  no  property. 

The  court,  on  the  evidence,  found  that  there  was  due  to  the 
plaintiff  by  defendant,  to  be  paid  out  of  the  assets  in  defend- 
ant's hands,  as  guardian  of  Walter  Sinklear,  the  sum  of  one 
hundred  and  twelve  dollars.  Whereupon  defendant  moved 
for  a  new  trial,  which  motion  was  overruled.  It  was  then 
considered  and  adjudged  that  the  plaintiff  recover  of  the 
defendant,  as  guardian  of  said  infant,  the  above  amount  and 
costs;  and  the  county  court  directed  to  allow  the  same  to  be 
paid  by  said  guardian  in  due  course  of  his  guardianship. 
Appeal  from  the  judgment  prayed  for  and  allowed. 

McClernand  and  Herndon,  for  Apellant. 
C.  L.  Higbee,  for  Appellee. 

Caton,  J.  Here  was  a  special  agreement,  made  by  the 
father  of  the  infant,  to  pay  for  his  board.  In  pursuance  of 
that  agreement,  the  plaintiff  below  boarded  and  took  care  of 
the  infant  two  years;  and  now,  on  the  failure  of  the  father  to 
pay  for  it,  he  sues  the  child,  for  the  purpose  of  recovering  out 
of  the  infant's  estate.  There  can  be  no  pretense  for  charging 
the  infant,  or  his  estate,  with  the  amount.  The  credit  was 
given  to  the  father,  and  not  to  the  infant.  It  is  not  like  the 
case  of  necessaries,  furnished  an  infant  on  his  credit.  Even 
waiving  the  question  of  infancy,  and  the  father  alone  would 
be  liable,  on  this  special  contract,  for  boarding  and  taking  care 
of  the  defendant  below. 

The  judgment  must  be  reversed  and  remanded. 

Judgment  reversed. 
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George  Crull  and  Wife,  Appellants,  v.  Charles  F.  Keener, 
Executor,  etc.,  Appellee. 

APPEAL  FROM  SCOTT. 

Where  parties  enter  into  a  stipulation,  and  agree  to  certain  facts  to  be  submitted  to 
the  circuit  court  for  adjudication,  and  that  such  decision  may  be  brought  to  the 
supreme  court  for  review,  the  circuit  court  has  jurisdiction  over  the  matter  and 
persons,  and  should  proceed  to  final  judgment. 

This,  as  a  certified  case,  was  submitted  a  year  ago  to  this 
court.  The  supreme  court  on  the  24th  of  January,  1856, 
refused  to  entertain  jurisdiction  of  the  certified  case ;  a  notice 
was  prepared  by  the  attorneys  of  the  plaintiffs,  that  they  would 
file  a  declaration  in  the  detinet  in  this  case,  more  than  ten  days 
before  the  next  term  of  the  circuit  court  of  Scott,  to  be  holden 
the  first  Monday  in  April,  1856,  and  that  the  plaintiffs  would 
insist  on  a  trial  of  the  cause,  at  that  term  of  the  court.  Declar- 
ation was  filed  21st  of  March,  1 856,  and  notice  served  upon  the 
defendant  on  the  24th  of  March,  1856.  On  the  7th  day  of 
April,  1856,  the  defendant  filed  a  motion  to  strike  this  cause 
from  the  docket,  which  was  allowed  on  the  11th  day  of  April, 
1856,  and  to  the  allowance  of  which  motion  the  plaintiffs 
excepted.     The  error  assigned  is  the  allowance  of  said  motion. 

N.  M.  Knapp  and  D.  A.  Smith,  for  Appellants. 

J.  Grimshaw  and  J.  A.  Holdman,  for  Appellee. 

Caton,  J.  In  this  case  of  Crull  and  wife  against  Keener, 
both  parties  appeared  in  open  court,  at  the  October  term,  1855, 
of  the  Scott  Circuit  Court,  and  filed  a  written  stipulation, 
reciting  that  this  was  an  action  of  debt  for  $1,000,  brought  by 
the  plaintiffs  for  services  rendered  by  the  wife  to  her  father, 
the  defendant's  testator.  The  stipulation  further  recites,  that 
''this  suit  was  brought  in  the  month  of  July,  1855,"  and  goes 
on  with  an  agreed  state  of  facts,  by  which  the  plaintiffs  claim 
that  they  are  entitled  to  recover,  and  the  defendant  insisted 
that  the  claim  was  barred  by  the  statute  of  limitations.  Then 
follows  an  agreement,  that  the  question  of  law  arising  on  that 
agreed  state  of  facts,  should  be  submitted  to  this  court  for  its 
decision,  in  the  form  of  a  certificate,  under  the  statute.  This 
court,  when  the  case  on  that  certificate  was  brought  here, 
decided  that  we  had  no  jurisdiction  of  it,  no  decision  of  it 
having  been  made  in  the  circuit  court,  and  that  the  cause  was 
still  pending  in  that  court  After  that  decision  in  this  court, 
the  defendant  moved  the  circuit  court  to  strike  the  cause  from 
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the  docket,  which  motion  was  sustained,  and  which  is  now 
assigned  for  error.  We  can  perceive  no  good  reason  why  the 
cause  should  have  been  stricken  from  the  docket.  As  a  matter 
of  law,  the  court  had  jurisdiction  of  the  subject  matter,  and  as 
a  matter  of  fact,  it  had  jurisdiction  of  the  persons  of  both 
parties.  The  appearance  of  the  defendant  gave  the  court  as 
complete  jurisdiction  over  him  as  the  service  of  a  summons 
would  have  done.  He  stipulated  that  an  action  had  been 
commenced  against  him,  stating  the  time  when,  and  for  what 
cause,  and  agreed  upon  a  state  of  facts  upon  which  the  rights 
of  the  parties  depended.  If  it  be  said,  that  those  facts  were 
agreed  upon  only  for  the  purpose  of  getting  the  opinion  of 
this  court,  upon  the  question  of  law  arising  thereon,  and  not 
for  the  judgment  of  the  circuit  court,  it  may,  for  the  present, 
be  conceded;  but  that  does  not  show  that  the  appearance  of 
the  defendant  in  that  court  was  for  any  special  purpose,  or 
with  any  reservation.  The  stipulation  of  the  pendancy  of  the 
action,  and  of  the  time  of  its  commencement,  was  certainly 
unreserved.  The  party  was  either  in  court  for  all  purposes,  or 
else  he  was  not  there  for  any  purpose.  There  are  cases  where 
the  defendant  may  make  a  quasi  appearance,  for  the  purpose 
of  objecting  to  the  manner  in  which  he  is  broughc  before  the 
court,  and  in  fact,  to  show  that  he  is  not  legally  there  at  all ; 
but  if  he  ever  appears  to  the  merits,  he  submits  himself  com- 
pletely to  the  jurisdiction  of  the  court,  and  must  abide  the 
consequences.  Suppose  he  had  been  served  with  a  summons 
in  this  very  case,  and  then  the  parties,  by  this  same  stipulation, 
had  made  this  abortive  attempt  to  bring  the  original  case  before 
this  court,  in  the  unfinished  condition  in  which  we  first  made 
its  acquaintance,  would  our  dismissing  it  from  this  court  have 
put  the  party,  or  the  cause,  out  of  the  circuit  court?  As 
before  remarked,  after  his  appearance  to  the  merits  in  the 
circuit  court,  the  defendant  was  as  completely  before  that 
court,  as  if  he  had  been  served  with  a  summons  in  the  usual 
way.  After  that  appearance  and  stipulation,  the  whole  case 
was,  and  continued  before  the  circuit  court,  and  there  it  stood 
for  trial,  or  other  disposition,  the  same  as  any  other  cause, 
entirely  unaffected  by  the  proceedings  which  were  had  in  this 
court.  All  that  was  done  here  was  to  determine  that  no  case 
was,  in  fact  before  us,  and  that  we  could  do  nothing.  The 
court  should  have  proceeded  to  a  trial  or  other  proper 
disposition  of  the  cause. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Joel  Bruce,  Plaintiff  in  Error,  v.  Robert  Roxey  et  al ., 
Defendants  in  Error. 

ERROR  TO  SCOTT. 

A  resulting  trust  does  not  spring  from  an  agreement  between  the  parties,  but  from 
the  fact  that  the  money  of  one  person  has  been  invested  in  land,  the  conveyan  ce 
of  which  is  made  in  the  name  of  another.  The  trust  is  raised  in  favor  of  the 
party  whose  money  has  been  used,  with  or  without  his  knowledge,  in  the 
purchase. 

A  writ  of  assistance  should  be  granted,  not  by  the  clerk,  but  by  the  circuit  court, 
on  hearing  of  the  facts. 

Roney  filed  a  bill  in  chancery,  in  Scott  Circuit  Court,  against 
Joel  Bruce,  Michael  Brown,  and  William  C.  Stryker. 

The  bill  states  that  in  the  year  1850,  Roney  went  to  Cali- 
fornia, to  be  gone  two  or  three  years ;  that  he  left  at  his  home 
in  Scott  county,  Illinois,  with  his  mother,  certain  horses,  hogs, 
cattle  and  farming  utensils,  of  about  the  value  of  $400;  that 
it  was  understood,  when  he  left,  that  his  mother  was  about  to 
marry  said  Bruce ;  that  Roney  made  an  arrangement  with 
Bruce  to  buy  for  him  certain  land,  described  in  the  bill,  in 
Scott  county. 

Bruce  wrote  to  Roney,  after  he  got  to  California,  that  he  had 
bought  the  land  for  $450,  and  had  paid  on  the  land  $100,  which 
Roney  had  sent  to  his  mother,  and  requested  Roney  to  send 
him  more  money  to  pay  on  the  land,  and  Roney  sent  $100 
more,  to  be  paid  on  the  land.  That  Bruce  appropriated  to  his 
own  use  the  personal  property  which  Roney  had  left  behind, 
and  which  should  have  been  applied  on  the  land.  That  Bruce 
also  owes  him  for  work  done  for  him,  for  twelve  months,  at 
$16  per  month. 

Bruce  took  the  deed  for  the  land  in  his  own  name,  and  has 
received  the  rents  and  profits  since  the  purchase.  Bruce  has 
witheld  the  deed  from  record,  and  the  exact  time  of  purchase 
is  not  kaown.  The  land  was  purchased  of  Michael  Brown. 
That  Bruce  holds  the  land  in  trust  for  Roney.  Claims  that  he 
has  paid  Bruce  in  money,  property  and  work,  $597,  or  that  the 
land  cost  $450.  That  Bruce  has  given  a  mortgage  on  the  land 
to  Wm.  C.  Stryker,  for  $300,  not  recorded.  Bill  makes  Bruce, 
Brown  and  Stryker  parties ;  waives  Bruce's  answer  being  under 
oath;  prays  that  an  account  be  stated  of  money  advanced,  pro- 
ceeds of  personal  property,  rents  and  profits,  etc.  Prays  for 
decree  that  Bruce  convey  the  land  to  Roney,  and  a  decree  for 
the  balance  due  Roney ;  that  if  any  incumbrances  exist,  Roney 
be  allowed  to  assume  them,  and  have  a  decree  against  Bruce 
for  the  amount.  Alleges  that  he  has  paid  $450,  but  if  not, 
offers  to  pay  amount  due.     Prays  for  general  relief. 
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At  October  term,  1854,  Bruce  answers  that  Roney  did  go  to 
California,  but  denies  that  he  left  property  in  his  mother's 
charge.  Denies  that  he  owned  any  property  as  alleged;  that 
one  Williams  fitted  him  out  for  California  and  Bruce  advanced 
him  $25.  Bruce  married  Roney' s  mother  after  he  went  to 
California,  and  received,  on  his  marriage  to  her,  personal 
property,  worth  about  $100;  that  she  had  three  children  that 
Bruce  took  home  with  him  and  supported  Denies  that  Roney 
ever  made  any  arrangement  with  him  to  buy  the  land.  That 
he  bought  the  land  for  himself,  and  has  paid  for  it  himself,  and 
denies  that  Roney  has  any  claim  to  it.  That  he  has  offered 
Roney  an  interest  in  the  land,  if  he  would  help  to  pay  for  it. 
That  he  has  never  done  so,  but  is  indebted  to  Bruce.  That 
Roney  did  send  his  mother  $100,  before  her  marriage,  $95  of 
which  came  into  Bruce's  possession  after  his  marriage  with 
Roney's  mother. 

That  Bruce,  in  1852,  received  from  Roney,  from  California, 
$100,  which  he  has  accounted  for  and  paid  back.  That  he 
bought  the  land,  and  paid  $500  for  it.  Has  improved  said 
land  ;  improvements  worth  about  $408. 

Denies  the  account  as  stated  in  the  bill,  being  due  Roney, 
and  insists  that  Roney  is  indebted  to  him  $424. 

Replication  filed  to  this  answer.  Stryker  answers  that  he 
ha3  a  mortgage  on  the  land,  to  receive  $300  on  a  note,  dated 
28th  January,  1854,  payable  1st  January,  1855,  with  ten  per 
cent,  interest.  That  he  took  the  mortgage  without  notice  of 
Roney's  claim. 

The  special  master  in  chancery  in  Scott  county  reports,  that 
on  behalf  of  Roney,  James  W.  Riggs  testified  that  he  knows 
the  handwriting  of  Joel  Bruce,  and  that  the  letters  attached 
to  the  report  are  in  Bruce's  handwriting.  Was  at  Bruce's 
office  when  he  bought  land  of  Michael  Brown;  same  described 
in  bill.  The  price  was  $400  or  $500.  Though  present  when 
deed  made,  witness  heard  nothing  said  about  Bruce  buying 
the  land  for  any  one  but  himself;  $100  paid  down;  don't 
know  whose  money  it  was.  Roney  was  then  in  California. 
Bruce  has  made  improvements  on  land. 

J.  Z.  Zimmerman  testifies  for  Roney,  that  some  months 
before,  he  offered  to  purchase  a  part  of  the  land  from  Bruce. 
Bruce  said  he  would  not  sell,  because  he  designed  part  of  it 
for  Roney,  if  he  would  help  to  pay  for  it.  This  was  since 
Roney  came  from  California.     Describes  improvements. 

David  Stewart.  Bruce  told  witness  that  Roney  had  written 
to  him  to  buy  the  land  for  him.  Don't  know  that  he  ever  told 
me  he  had  bought  it  for  Roney.  B.  said  that  Roney  had  sent 
him  $100  to  pay  on  land,  at  least  so  understood  him.  On 
cross-examination,   said,  can't    say  whether    before    or  after 
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Bruce  purchased  land  that  1  heard  him  say  what  have  stated. 
Think  it  was  before  his  wife  died.  Bruce  did  not  say  whether 
Roney  had  sent  the  money  to  him,  or  to  his  (Roney's)  mother. 
Roney  worked  some  on  the  place.  There  were  some  hogs  on 
the  place,  when  he  went  to  California,  that  were  said  to  be 
Roney's. 

Joel  W.  Cobb  testified  that  he  went  to  buy  a  piece  of  the 
land  from  Bruce.  Bruce  told  me  that  he  had  bought  the  land 
for  Robert  Roney,  and  would  not  sell  any  of  it  until  he  came 
from  California,  and  if  Roney  wanted  to  sell  it  he  might  do  so. 

Colt  spoken  of  was  left  at  his  mother's,  when  Robert  Roney 
went  to  California.  Afterward  saw  it  in  Bruce's  possession, 
after  he  had  married  Roney's  mother.  Roney's  mother  sold  a 
house  and  lot  in  Glasgow,  and  got,  in  payment,  a  horse,  that 
she  swapped  for  mare  that  foaled  this  colt. 

John  Ray  testified.  Roney  had  a  number  of  hogs,  say  ten 
or  fifteen,  when  he  went  to  California.  Saw  a  part  of  them, 
afterward,  in  Bruce's  possession. 

Jesse  McMahan  testified.  Bruce  sold  a  black  horse,  which 
belonged  to  Robert  Roney,  for  $100. 

Bruce  told  me  that  he  had  paid,  on  that  land,  $200  of  Roney's 
money:  that  it  would  be  better  for  Roney  to  have  the  money 
invested  in  land.  Bruce  sold  18  or  20  hogs,  worth  $30  or  $40, 
which  belonged  to  Roney. 

Know  of  Roney's  working  for  Bruce  since  his  return;  most 
of  twelve  months.  Good  hands  getting  from  $16  to  $20 
per  month. 

Only  knows  of  ownership  of  horse  because  he  got  the  mar  e 
from  me  that  foaled  it.  He  traded  me  a  horse  for  it.  I  only 
knew  of  the  ownership  of  the  hogs  because  Roney  and  his 
mother  told  me  they  were  his.  The  hogs  were  raised  on  the 
widow's  place.  All  I  know  about  selling  the  hogs  is  what 
Sutton  told  me.  Can't  say  how  often  I  have  seen  Roney 
working  on  the  place.     Saw  him  frequently  eating  at  Bruce's. 

Bruce  told  me  that  $100,  that  he  paid  on  the  land,  was  sent 
to  Roney's  mother  before  he  married  her.  Didn't  understand 
who  the  other  $100  was  sent  to. 

Bruce  sold  the  hogs  after  he  married  Roney's  mother. 

George  Henly  testified.  Know  of  Bruce's  selling  twenty 
hogs  to  Sutton,  after  his  marriage  with  Roney's  mother.  Hogs 
belonged  to  Roney.  Roney  worked  some  at  Bruce's.  Is  half 
brother  of  witness. 

Lorenzo  Cobb  testified  that  he  had  seen  Roney  work  on  this 
land.  Don't  know  who  he  was  working  for.  Bruce  »  as  his 
stepfather.  He  made  that  his  home.  He  done  the  cooking 
the  most  of  the  time  when  I  was  there. 

Bruce   offered   following    evidence :    Robert    Roney   made 
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his  time  at  Bruce's  until  January,  a  year  ago,  after  he  came 
from  California.  He  stayed  with  Bruce,  and  worked  some- 
times ;  not  as  a  hired  hand.  Did  not  more  than  earn  his  board. 
I  live  about  one  hundred  yards  from  Bruce's.  While  he  made 
his  home  at  Bruce's  he  worked  on  buggies  and  wagons ;  for 
himself  part  of  the  time.  There  were  enough  hogs  at  the 
widow's,  when  Bruce  married  her,  to  make  their  meat. 

When  Roney  went  to  California,  there  was  a  black  colt  on 
the  place,  worth  $20.  After  he  left,  Bruce  took  care  of  the 
colt,  and  fed  it  and  broke  it,  until  it  was  three  or  four  years 
old,  when  he  sold  it. 

William  Mace  testified  that  he  saw  $100  in  Roney's  mother's 
possession,  some  months  before  she  married  Bruce,  which  came 
from  her  son,  in  California.  She  said  her  son  directed  her  to 
pay  his  small  debts  out  of  it.  and  keep  the  balance  for  herself. 
This  was  before  she  married  Bruce.  Roney  after  he  came 
home,  made  Bruce's  his  home.  Did  not  work  much  more  than 
enough  to  pay  his  board.  Roney's  mother,  after  he  went  to 
California,  offered  to  sell  me  the  colt  for  $10.  Bruce  advised 
her  not  to  sell  it.     The  colt  was  afterward  with  Bruce's  stock. 

Roney's  mother  had  possession  of  the  colt,  and  of  the  mare, 
until  the  colt  went  into  Bruce's  possession.     The  mare  died. 

Grandison  Chapman  testified  that  ne  worked  at  clearing 
upon  the  disputed  land,  since  Roney  returned  from  California. 
I  told  Roney,  that  if  he  had  an  interest  in  the  land,  that  it  was 
as  much  his  interest  as  Bruce's  to  have  the  land  cleared,  and 
he  ought  to  see  me  paid.  Roney  said,  "damn  the  land,  I  have 
nothing  to  do  with  it,"  This  was  after  he  had  left  boarding  at 
Bruce's.  When  I  was  at  Bruce's  didn't  see  him  do  much  work 
except  cooking. 

Joshua  Hanks  testified  that  Roney  made  his  home  at  Bruce's 
after  he  returned  from  California.  Never  worked  regularly  at 
anything.  Sometimes  he  cooked ;  sometimes  worked  at  gun- 
smithing  ;  sometimes  at  buggy  making.     He  was  quite  a  genius. 

Pleasant  M.  Pheers  testified.  Bruce  paid  me  a  bill,  for 
Roney,  of  $9.10.     Was  for  iron  to  go  on  a  buggy. 

Joseph  Somers.  Bruce  paid  me  $31.90,  for  Roney.  Roney 
got  the  goods,  and  Bruce,  by  agreement  of  parties,  paid  for 
them.     Summers  testifies  that  Bruce  paid  him  $3.05,  for  Roney. 

Leighton  testifies  to  receipt  from  Andrews  to  Roney ;  is  in 
Andrews'  handwriting. 

Condit  swears  that  Bruce  paid  him  $4,  for  hats  got  by  Roney. 

The  evidence  of  A.  H.  Heaton. 

George  L.  Brown  proves  the  payment  for  goods,  bought  by 
Roney,  and  paid  for  by  Bruce. 

Joseph  Heller  testifies  that  Roney  got  a  gun,  when  he  went 
to  California,  for  $15.     Bruce  went  his  security,  and  paid  for 
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it.  I  asked  security  because  R.  was  going  to  California,  and  I 
knew  of  no  property  he  was  leaving  behind.  If  he  had 
property  I  suppose  I  would  have  known  it. 

Hirtland  testifies  to  the  payment,  by  Bruce,  for  articles  got 
by  Roney,  and,  at  his  request,  charged  to  Bruce.  Amount 
about  $23. 

Jacob  Noel,  $3.07,  for  lumber  got  by  Roney;  ordered  by 
him  to  charge  to  Bruce.     B.  paid  for  it. 

Wm.  C.  Gwin.  Roney  got  two  buggy  dashes ;  cost  $6. 
Ordered  them  charged  to  Bruce.  Another  one  stands  on  the 
books,  charged  to  Bruce  and  Roney. 

Burrows  testifies  that  these  dashes  were  put  on  to  buggies 
by  Roney,  and  appropriated  by  him.  Roney  told  him  he 
intended  to  have  the  south  half  of  the  Bruce  farm,  and  was 
going  to  get  out  timbers  to  put  a  house  on  it.  I  told  Roney 
that  he  ought  to  have  a  settlement  with  Bruce.  Roney  said 
that  he  intended  to  have  a  settlement ;  that  Bruce  had  said 
he  would  let  him  have  the  south  half  of  the  place.  Said, 
afterward,  that  he  was  going  to  have  a  settlement  with  Bruce ; 
that  he  did  not  know  what  he  was  going  to  do. 

Complainant  then  called  as  witnesses : 

James  S.  Smith  testifies  about  buying  some  smith's  tools  of 
Bruce,  for  $42.50. 

Barnum  Cobb  testifies  about  Roney  ironing  a  wagon  for 
Bruce,  worth  $20  or  $25.  Roney  was  with  Bruce  for  about 
one  and  a  half  years;  wages  worth  about  $15. 

Samuel  Peck  testifies  that  Bruce  told  him  he  sold  the  black 
colt  for  $100,  but  thought  he  ought  to  have  something  for 
keeping  it. 

McEvers  testifies  that  Bruce  told  him  that  Roney  was  at  his 
house  a  year  and  nine  months. 

J.  Z.  Zimmerman  testifies  to  price  of  keeping  horses  and  colts. 

Frederick  Loher  testifies  that  Roney  told  him  he  was  going 
to  have  half  the  land ;  if  Bruce  would  give  him  his  choice,  he 
would  take  the  south  half.  That  Bruce  would  make  him  a 
deed  to  it.  Roney  said  that  Bruce  said,  sometimes,  that  he 
would  give  him  a  deed,  and  then,  again,  he  said  he  would  not. 

Houghton  testifies  that  Roney  told  him  he  was  going  to 
build  a  house  on  south  part  of  land,  and  have  the  land 
divided. 

Joshua  Hanks  testifies.     Improvements  on  land  worth  $427. 

James  Clanton  testifies  said  improvements  are  worth  $427. 

Moses  Sutton  testifies  that  he  bought  some  hogs  of  Bruce, 
but  gave  the  note  in  name  of  Mrs.  Henly,  Roney's  mother. 
I  gave  $20  for  them. 

James  Steele  testifies  that  Roney  told  him  he  was  willing, 
and   wanted  a  deed  for  half  the  land;  that  if  Bruce  would 
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make  him  a  deed  for  half  of  it,  he  would  assist  him  to  pay 
the  debts  against  it. 

R.  Andrews  testifies  that  Roney  bought  iron,  and  a  hat 
amounting  to  $40.10,  on  an  order  from  Bruce.  When  it  fell 
due  Roney  begged  me  not  to  sue  it,  as  he  would  have  to  pay 
the  costs,  and  talked  of  borrowing  the  money  to  pay  it.  Bruce 
has  since  paid  it . 

This  was  all  the  evidence. 

Master  states  an  account  between  Bruce  and  Roney,  which 
see,  and  strikes  a  balance  thus : 

Due  Roney,  Bruce  keeping  the  land $215.44 

If  Roney  gets  the  land  there  would  be  due  Bruce,  for  improvement 427.00 

Deduct  for  sales  of  timber,  rents,  etc.,  allowing  for  services 187.00 

$240  00 
Deduct  balance  in  favor  of  Roney,  as  above 215,44 


$24.56 


Leaving  this  sum,   $24.56,   due  Bruce  from  Roney,   besides  purchase  money,    if 
Roney  keeps  the  land. 

Roney  excepts  to  master's  report. 

Cause  submitted  and  final  decree  for  complainant,  Roney, 
for  the  lands  in  controversy,  ordering  Bruce  to  make  a 
deed,  etc., 

Bruce  brings  this  cause  here  by  writ  of  error,  and  assigns 
for  error  the  rendition  of  said  decree. 

W.  A.  &  J.  Grimshaw,  for  Plaintiff  in  Error. 

N.  M.  Knapp  and  D.  A.  Smith,  for  Defendants  in  Error. 

Caton,  J.  This  is  a  bill  filed  to  enforce  the  execution  of  a 
resulting  trust,  although,  from  the  nature  of  the  transactions 
between  the  parties,  an  account  between  them  has  become 
necessarily  involved.  The  position  assumed  by  the  counsel  lor 
the  plaintiff  in  error,  is  at  once  recognized  as  the  law.  A 
resulting  trust  does  not  arise  from  or  depend  upon  any  agree- 
ment between  the  parties.  Its  very  name  implies  that  it  is 
independent  of  any  contract,  and  is  raised  by  the  law  itself 
upon  a  particular  state  of  facts.  It  results  from  the  fact  that 
one  man's  money  has  been  invested  in  land  and  the  convey- 
ance taken  in  the  name  of  another.  It  is  immaterial  whether 
the  purchase  was  made  and  the  money  paid  by  the  trustee,  or 
the  cestui  que  trust.  This  may  be  done  by  either  without  the 
knowledge  of  the  other.  No  matter  how  or  by  whom  done 
if  the  fact  exists,  if  it  was  done  at  all,  by  mere  operation  of 
law,  a  trust  is  raised  in  favor  of  the  party  whose  money  was 
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used  to  purchase  the  land,  either  to  the  whole  or  his  equivalent 
portion  of  the  land.(a) 

The  great  question  in  this  case,  then,  is  one  of  fact.  Did 
Bruce  purchase  and  pay  for  this  land  with  the  money  of 
Roney?  No  verbal  agreement,  which  Bruce  had  made,  to 
purchase  the  land  for  Roney,  can  entitle  him  to  the  relief 
sought,  nor  can  any  subsequent  promise  or  agreement  that  he 
would  convey  the  land  to  him.  While,  however,  such  agree- 
ments cannot,  of  themselves,  afford  ground  for  relief,  they  may 
properly  be  considered,  as  tending  or  helping  to  prove  the 
main  fact,  namely,  whose  money  was  invested  in  the  land. 
In  a  large  majority  of  the  cases  ol  resulting  trust  which  have 
fallen  under  my  observation,  agreements  of  some  sort  have 
been  proved,  and  they  frequently,  in  connection  with  other 
facts  and  circumstances,  enable  the  mind  readily  to  determine 
whose  money  paid  for  the  premises.  In  this  case  it  is  pretty 
satisfactorily  shown,  that  Bruce  agreed,  before  Roney  went  to 
California,  to  purchase  this  land,  or  a  part  of  it,  for  him,  if  he 
would  remit  funds  for  that  purpose.  This  is  clearly  manifest, 
not  only  from  the  repeated  declarations  of  Bruce,  but  also 
from  his  written  correspondence  with  Roney,  while  in  Cali- 
fornia. But  the  expressions  used  in  these  declarations  and 
letters  leave  it  exceedingly  doubtful,  whether  Bruce  was  to,  or 
did  buy  the  land  on  the  joint  account  of  Roney  and  himself, 
or  on  the  account  of  Roney  alone ;  while  the  declarations  and 
conduct  of  Roney,  after  his  return,  leave  the  decided  impres- 
sion that  he  was  to  have  but  half  the  land.  Such  is  the  con- 
viction left  upon  our  minds,  after  all  the  evidence  furnished, 
in  the  master's  report  is  considered.  Considering  the  case  as 
one  of  resulting  trust,  as  before  shown,  this  evidence  of  an 
agreement,  or  the  intention  of  the  parties,  cannot  of  itself  be 
allowed  to  fix  and  control  the  rights  of  the  parties,  but  it  may 
serve  a  material  purpose  in  aiding  us  to  arrive  at  a  correct 
conclusion  upon  the  main  fact,  as  to  whose  money  paid  for  the 
land.  It  is  very  clearly  established  that  the  price  paid  for  the 
land  was  four  hundred  and  fifty  dollars.  And  it  is  equally 
clear,  from  Bruce's  acknowledgments,  both  parol  and  written, 
that  two  hundred  dollars  of  this  purchase  money  was  sent  from 
California,  by  Roney,  and  belonged  to  him,  at  the  time  it  was 
paid  for  the  land ;  and  we  think  it  equally  clear  that  the  whole 
four  hundred  and  fifty  dollars  did  not  belong  to  him,  but  that 
Bruce  paid  for  it,  in  part,  out  of  his  own  money.  It  is  true, 
that  he  had  other  money,  belonging  to  Roney,  in  his  hands, 
besides  that  sent  from  California ;  but  how  much  he  had,  at 
any  given  time,  is  uncertain ;  and  it  is  still  more  uncertain 
how  much  of  that  he  actually  paid  upon  the  land.     Assuming 

(a)  Perry  v.  McHenry,  13111.  R.  233;  Green  v.  Coot,  29111.  B.  1£»3. 
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that  Bruce,  at  the  time  he  made  the  purchase,  actually  intended 
to  purchase  one  half  for  himself,  and  the  other  half  for  Honey, 
and  we  feel  warranted  in  the  conclusion  that  he  paid  the  other 
twenty-five  dollars  of  Roney's  half  of  the  purchase  money  out 
of  the  other  moneys,  in  his  hands,  belonging  to  Roney.  This, 
we  think,  is  consonant  with  the  whole  evidence  in  the  case, 
when  taken  together  and  fairly  considered,  and  accordingly 
so  find. 

We  arrive  at  the  same  final  result,  if  we  consider  this  as  a 
case  of  agency,  as  was  insisted  by  the  counsel  for  the  defendant 
in  error ;  if  we  are  correct  in  our  previous  conclusion,  that  the 
original  intention  was  to  make  a  purchase  for  the  joint  benefit 
of  Roney  and  Bruce. 

The  decree  of  the  circuit  court  requires  Bruce  to  convey  the 
whole  of  the  land  to  Roney.  In  this  we  think  the  court  erred, 
and  that  he  is  entitled  to  but  one  half  of  the  land. 

We  can  find  no  fault  with  the  master's  report,  in  the  account 
stated  by  him;  or  in  the  value  of  the  improvements  made  by 
Bruce,  as  stated  in  the  report;  nor  with  the  basis  of  security 
expressed  in  the  decree,  on  the  one  hand  to  secure  to  Bruce 
the  value  of  his  improvements,  and,  on  the  other,  to  secure 
Roney  against  the  incumbrance  which  Bruce  has  placed  upon 
the  land.  The  same  principles  should  be  observed  in  the 
decree  to  be  rendered  in  the  circuit  court,  when  the  suit  is 
remanded,  conformable,  however,  to  the  rights  of  the  parties 
as  herein  established, 

An  objection  is  taken  to  that  portion  of  the  decree  which 
authorizes  the  clerk  of  the  circuit  court  to  issuea  writ  of 
assistance,  on  the  application  of  the  complainant,  without  any 
further  order  of  the  court.  This  objection,  we  think,  is  well 
taken.  Should  a  writ  of  assistance  become  necessary  to  put 
the  complainant  in  possession  of  the  interest  in  the  land  to 
which  he  is  entitled,  he  should  be  required  to  present  the  facts, 
requiring  the  assistance,  to  the  circuit  court ;  so  that  the  court 
itself  may  judge  of  the  propriety  of  awarding  the  writ. 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
suit  remanded,  with  directions  to  that  court  to  enter  a  decree 
conformable  to  the  lights  of  the  parties  as  herein  established. 

Decree  reversed. 
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Elisha  Hunt,  Appellant,  v.  Asa  Morton,  Appellee. 

APPEAL  FKOM  PIKE . 

Where  a  tenant  went  into  possession  of  land  without  any  specific  contract  for  the 
payment  of  rent,  with  permission  to  remain  on  it  until  spring,  and  continued  in 
possession  raising  crops  tor  two  years  and  upward,  it  was  held  to  be  a  tenancy 
from  year  to  year,  and  that  a  proceeding  for  forcible  detainer,  where  notice  to 
terminate  the  tenancy  had  not  been  given,  could  not  be  sustained. 

On  25th  February,  1853,  appellant  commenced  an  action  of 
forcible  detainer,  against  appellee,  before  a  justice  of  the  peace 
of  Pike  county,  to  recover  a  piece  of  land  in  said  county, 
described  in  an  affidavit  then  filed  before  a  justice.  The 
affidavit  states,  in  substance,  that  the  appellee  went  into  pos- 
session of  the  premises  under  his  (appellee's)  father,  and  lived 
thereon  with  his  father ;  that  the  father  went  into  possession 
of  the  premises  as  the  tenant  of  the  appellant,  and  that  the 
time  for  which  the  premises  were  let  to  the  father  has  expired ; 
that  after  said  time  expired,  notice  for  possession  of  said  prem? 
ises  was  served  on  appellee,  and  that  appellee  holds  over  said 
premises  after  demand,  etc. 

A  writ  was  issued,  served  on  appellee,  a  trial  had,  and 
verdict  for  appellant. 

An  appeal  to  the  Pike  circuit  court,  was  taken,  by  the  pres- 
ent appellee,  on  29th  March,  1853,  and  the  cause  continued 
from  term  to  term. 

At  March  term,  1855,  a  motion  was  made  to  dismiss  appeal. 

At  September  term  of  said  court,  said  motion  was  overruled, 
and  at  same  time  a  jury  was  impannelled,  and  after  hearing 
the  evidence  of  appellant,  on  motion  of  appellee,  the  testi- 
mony on  part  of  appellant  was  excluded  from  the  jury,  on  the 
ground  that  the  testimony  did  not  tend  to  prove  a  forcible 
detainer,  and  under  the  oral  instruction  of  the  court  to  that 
effect,  a  verdict  was  rendered  for  appellee.  A  motion  was 
entered  for  a  new  trial,  which  was  overruled,  and  judgment 
•entered  on  said  verdict. 

Errors  assigned  are : 

1st.     In  overruling  motion  to  dismiss  appeal. 

2d.  In  sustaining  motion  to  exclude  appellant's  evidence 
from  the  jury. 

3d.     In  excluding  appellant's  evidence  from  the  jury. 

4th.     In  giving  oral  instructions  to  the  jury. 

5th.  In  instructing  the  jury  that  there  was  no  evidence 
before  them,  and  that  they  should  find  a  verdict  for  appellee. 

6th.     In  refusing  motion  for  a  new  trial. 

W.  A.  &  J.  Grimshaw,  for  Appellant. 
€.  L.  Higbee  and  M.  Hay,  for  Appellee. 
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Caton,  J.  The  whole  of  the  merits  of  this  case  resolve 
themselves  into  the  inquiry,  whether  this  was  a  tenancy  at 
will,  or  from  year  to  year.  The  father  of  the  defendant  was 
admitted  into  the  possession  of  the  premises  in  the  fall  of 
1850,  by  an  agent  of  the  plaintiff,  without  any  specific  con- 
tract for  the  payment  of  rent,  with  the  agreement  that  he 
might  remain  till  spring  He  continued  in  the  possession  of 
the  premises  with  his  family,  of  which  the  defendant  was  a 
member,  during  the  year  1851,  and  that  season  cultivated  and 
raised  a  crop  on  the  land.  Sometime  during  the  winter  of 
1851-52,  the  father  of  the  defendant  left  the  premises  in  the 
possession  of  the  defendant,  who  cultivated  and  raised  a  crop 
upon  them  in  1852.  At  what  particular  time,  the  defendant 
succeeded  to  the  possession  of  his  father,  is  not  very  satisfac- 
torily  shown  by  the  testimony,  but  there  is  no  doubt  that  he 
did  obtain  the  possession  through  his  father;  and  so  far  as  the 
rights  of  the  plaintiff  are  concerned,  it  was  but  the  continu- 
ance of  the  original  possession  taken  by  his  father  in  the  fall 
of  1850,  and  the  case  should  be  considered  the  same  as  if  the 
father  had  continued  and  was  still  in  possession  There 
never  was,  strictly  speaking,  a  tenancy  at  will.  By  agree- 
ment the  first  tenancy  was  to  continue  till  the  spring  of  1851, 
with  some  encouragement  from  the  plaintiff's  agent,  that  the 
tenancy  might  continue  for  the  year ;  or,  at  least,  so  long  as 
would  enable  the  tenant  to  raise  a  crop  on  the  land,  which 
would  have  taken  the  balance  of  the  year.  Without  any  new 
agreement,  and  without  objection  from  the  landlord  or  his 
agent,  the  tenant  continued  his  possession  for  two  years  and 
over,  and  cultivated  the  land  in  crops  for  both  seasons.  This 
certainly  created  a  tenancy  from  year  to  year,  if  it  is  possible 
for  such  a  tenancy  to  be  created  without  an  express  agreement 
to  that  effect,  which  I  presume  will  not  be  controverted. 

I  shall  not  stop  to  refer  to  the  authorities,  showing  that  a 
tenant  from  year  to  year  is  entitled  to  six  months'  notice  prior 
to  the  expiration  of  the  year,  in  order  to  terminate  the  ten- 
ancy. (0)  They  are  sufficiently  referred  to  in  the  case  of  Prickett 
v.  Ritter,  16  111.  I£.  96;  although  that  was  of  a  monthly  and 
not  of  a  yearly  tenancy.  We  hold  such  to  be  the  law  in  this 
state,  as  it  has  been  held  in  England  and  most  of  the  states  of 
the  Union.  Here  no. notice  to  quit,  as  required  by  law  to  term- 
inate the  tenancy  was  given ;  consequently,  that  tenancy  still 
continued,  when  this  action  was  commenced.  Such  being  the 
case,  we  cannot  hold  that  the  plaintiff  was  injured  by  the 
decision  of  the  court  withdrawing  the  evidence  from  the  jury. 
The  nature  of  the  tenancy  was  a  question  of  law  to  be  decided 
by  the  court.  It  being  a  tenancy  from  year  to  year,  which 
still  continued  for  want  of  a  notice  to  terminate  it,  of  which 

(a)  See  L.  of  1861  p.  136. 
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there  was  no  pretense,  all  other  testimony  became  immaterial, 
for  it  was  impossible,  in  the  present  state  of  the  case,  for  the 
plaintiff  to  recover. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Isham  Re  avis  and  Sarah  Reavis,  being  minors,  sue  by  their 
next  friend,  Mary  N.  Carr  et  al.,  Plaintiffs  in  Error,  v. 
James  Fielden,  Defendant  in  Error. 

ERROR  TO  CASS. 

Where  a  mortgage  was  given  concurrently  with  a  note,  and  a  contract  for  a  sale  of 
land,  which  the  mortgagee  had  the  opinion  not  to  take,  if  he  should  so  declare  before 
a  certain  day,  on  a  proceeding  to  foreclose  such  a  mortgage  against  the  heirs  of  the 
mortgagor,  some  of  whom  are  minors,  a  decree  should  not  be  entered  without  proof 
of  the  execution  or  existence  of  the  note,  and  proof  that  the  mortgagee  had  given 
notice,  in  proper  time,  of  his  election  not  to  take  the  land,  which  he  had  con- 
tracted to  purchase. 

Full  prool  is  necessary  in  equity  proceedings  against  infants;  which  should  be 
preserved  of  record,  no  matter  what  answer  the  guardian  ad  litem  may  make  for 
the  infants. 

In  April,  1844,  James  Fielden  filed  in  the  circuit  court 
of  Cass  county,  a  bill  in  chancery,  to  foreclose  a  mortgage, 
■making  Mary  N.  Carr,  formerly  Reavis,  William,  Carroll, 
Daniel,  Therese,  Isham,  Mahala  Reavis,  Jr.,  and  Sarah  Reavis, 
heirs  at  law,  Mahala  Reavis,  widow,  and  James  Berry,  admin- 
istrator of  Isham  Reavis,  deceased,  parties  defendant. 

The  bill  alleges,  that  on  the  4th  of  August,  1 842,  Isham 
Reavis  was  indebted  to  Fielden  by  a  note  of  that  date  in  the 
sum  of  thirteen  hundred  dollars,  and  that  to  secure  said  note 
Reavis  and  his  wife,  Mahala,  executed  to  Fielden  a  mortgage 
on  certain  real  estate  in  Cass  county ;  that  the  mortgage  was 
duly  acknowledged  and  recorded ;  that  at  the  time  the  said 
mortgage  was  executed,  Reavis  contracted  with  Fielden  to 
sell  to  him  his  farm  in  Cass  county,  including  the  mortgaged 
premises  and  some  other  lands,  with  the  privilege  that  Fielden 
need  not  take  the  farm  on  said  contract  if  he  should  so  con- 
clude on  or  before  the  25th  day  of  December,  1843.  Plaintiffs 
allege  that  before  that  day  Fielden  concluded  not  to  take  said 
farm,  and  notified  the  administrator  of  Reavis  to  that  effect. 

Isham  Reavis  died  on  19th  August,  1843,  leaving  Mahala, 
his  widow,  and  the  following  children,  viz.:  Mary  N.  Carr 
(formerly  Reavis),  William,  Carroll,  Daniel,  Therese,  Isham, 
Mahala  and  Sarah  Reavis,  the  last  named  seven  being  minors ; 
that  James  Berry  is  administrator,  and  that  no  part  of  the  thir- 
teen hundred  dollars  named  in  the  said  mortgage  has  been 
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paid,  makes  said  widow,  heirs,  and  administrator  parties; 
prays  process  against  them ;  and  that  on  final  hearing  a 
decree  be  entered  for  the  payment  of  the  said  thirteen  hun- 
dred dollars,  and  interest  from  25th  December,  1843,  or  in 
default,  a  foreclosure  and  sale.  A  copy  of  the  said  mortgage 
and  note  were  filed  with  the  said  bill.  Also,  a  copy  of  an 
agreement  of  sale  by  Reavis  to  Fielden,  of  a  farm  on  which 
Reavis  lives,  part  of  said  farm  being  included  in  the  mortgage, 
the  agreement  and  mortgage  are  of  even  date.  The  agree- 
ment recites  that  if  Fielden  on  or  before  the  25th  December, 
1843,  concludes  not  to  take  the  farm,  he  has  the  privilege  of 
giving  it  up,  and  said  Fielden  has  advanced  to  said  Reavis 
thirteen  hundred  dollars  for  the  use  of  which  he,  Fielden,  is 
to  have  the  use  of  certain  houses  and  land  on  said  farm  until 
25th  December,  1843,  if  Fielden,  by  the  25th  December,  1843, 
concludes  to  take  the  farm,  the  thirteen  hundred  dollars 
advanced  shall  be  considered  the  first  payment  on  the  farm. 
The  price  agreed  on  is  seven  dollars  and  filty  cents  per  acre. 
Fielden  to  have  any  length  of  time  he  pleases  to  pay  the 
balance,  with  six  per  cent,  per  annum  interest,  to  be  secured 
by  mortgage. 

On  the  16th  May,  1844,  JohnW.  Piatt,  who  describes  him- 
self as  guardian  ad  litem  of  William,  Carroll,  Daniel,  Therese, 
Isham,  Mahala,  Jr.,  and  Sarah  Reavis,  answers  "that  so  far  as 
he  is  informed  as  to  the  execution  of  the  mortgage  deed  and 
agreement,  he  believes  them  to  have  been  executed  as  set 
forth  in  complainant's  bill,  and  as  to  fact  of  non-payment  of 
money  secured  by  said  deed,  he  not  being  sufficiently  advised, 
neither  admits  nor  denies." 

This  answer  is  sworn  to.  James  Berry,  the  administrator, 
answers  that  the  allegations  of  the  bill  as  to  the  mortgage  and 
agreement  are  true,  and  avers  that  the  complainant  has  filed 
in  the  office  of  the  probate  justice  of  Cass  county,  the  claim 
secured  by  the  mortgage  and  the  whole  of  said  claim  has  been 
allowed  against  the  personal  estate  of  Isham  Reavis  deceased. 

On  the  17th  May,  1844,  an  order  was  entered  appointing 
Piatt  guardian  for  the  said  minors,  and  further  reciting  that  it 
appearing  that  all  the  defendants  (naming  them)  had  been 
served  with  process,  and  Mahala  Reavis,  the  widow,  and  Mary 
X.  Carr  having  made  default,  the  bill  is  taken  for  confessed  as 
to  them.  And  the  court  having  examined  complainant's  bill, 
and  the  answers  of  James  Berry,  administrator,  and  John  W. 
Piatt,  guardian  ad  litem,  for  the  minor  heirs  of  Isham  Reavis 
(naming  them),  and  being  satisfied  that  the  allegations  of  com- 
plainant's bill  are  true,  ordered  that  the  respondents  pay  to 
complainant  the  sum  of  money  due  him  by  virtue  of  the  mort- 
gage deed  set  forth  in  complainant's  bill,  by  the  first  day  of" 
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the  next  term  of  the  court,  and  that  in  default  thereof  the 
premises  described  in  said,  mortgage  deed  be  ordered  to  be 
sold,  and  the  defendants  foreclosed  of  their  equity  of  redemp- 
tion therein*. 

On  the  2d  August,  1844,  the  said  Fielden  files  an  amended 
bill  alleging  that  James  Carr  is  intermarried  with  Mary  N. 
Carr,  one  of  the  heirs  of  Isham  Reavis,  deceased,  praying  that 
he  may  be  made  respondent,  and  that  he  answer,  etc.  An 
affidavit  of  the  non-residence  of  Carr  is  also  filed. 

On  the  2d  September,  1844,  Carr  answers  that  he  believes 
the  several  allegations  of  the  bill  are  true,  and  consents  that  a 
final  decree  be  entered  at  next  term. 

In  October,  1844,  a  decree  was  entered  reciting  that  it 
•appearing  that  respondents  having  failed  to  comply  with  the 
interlocutory  decree,  and  it  appearing  further  that  James  Carr, 
who  was  made  a  party  at  last  term,  had  answered  confessing 
allegations  of  bill  and  consenting  to  a  deceee  at  present  term, 
it  is  ordered  that  respondents  (naming  all  but  Isham  Reavis, 
who  is  omitted)  be  foreclosed.  And  it  appearing  that  there 
is  due  complainant,  by  virtue  of  the  note  and  mortgage  set 
forth  in  bill,  the  sum  of  thirteen  hundred  and  ninety-one  dol- 
lars and  sixty-five  cents  and  costs  of  suit,  it  is  ordered  that 
the  mortgaged  premises  (describing  them)  be  sold  for  cash  to 
pay  the  said  debt  to  complainant  and  costs  of  suit,  with  interest 
thereon,  until  the  execution  of  the  decree. 

A  Commissioner  was  appointed  who  was  directed  to  adver- 
tise and  sell.  Complainants  to  have  leave  to  bid  to  the  extent 
of  the  debt  without  paying  any  money,  the  commissioner  to 
report  proceedings. 

At  the  May  term,  1845,  the  commissioner  reported  a  sale  in 
parcels  of  the  mortgaged  premises  to  James  Fielden,  Com- 
plainant below — the  sale  amounting  to  twelve  hundred  dol-' 
lars — complainant  being  the  purchaser. 

The  report  was  approved  at  May  term,  1845,  and  the  com- 
missioner was  desired  to  make  a  deed  at  the  expiration  of  the 
time  of  redemption,  if  not  redeemed. 

Errors  assigned. 

1.  Rendering  the  decrees  without  answer  of  the  guardian 
denying  the  allegations  of  the  bill  in  issue. 

2.  Permitting  the  answer  of  the  adminstrator  Berry,  and 
of  James  N.  Carr  to  be  used  as  evidence  against  other  defend- 
ants, especially  the  minors. 

3.  Rendering  an  interlocutory  decree  against  Mary  N. 
Carr,  a  married  woman,  her  husband  not  being  a  party  to 
the  bill. 

4.  Rendering  decrees  against  minors  without  proof  of  the 
material  allegations  of  the  bill. 
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5.  Rendering  an  interlocutory  decree  against  minors  on 
statements  in  answers  of  administrator  and  guardian,  and 
wholly  without  proof  of  the  bill.    ' 

6.  Not  finding  in  the  interlocutory  decree  the  amount  due 
on  the  mortgage. 

7.  Permitting  the  amendment  (if  it  has  been  permitted)  of 
making  Carr  a  party  without  setting  aside  the  interlocutory 
decree  as  to  his  wife,  Mary  N.  Carr,  and  the  other  defendants. 

8.  Rendering  a  final  decree,  James  Carr  being  a  party, 
without  leave,  and  allowing  an  interlocutory  decree  to  stand 
after  introducing  a  new  party  to  the  record. 

9.  In  rendering  decrees  without  proof  of  recision  of  con- 
tract "  B,"  alleged  in  bill. 

10.  In  rendering  a  final  decree  without  proof  of  all  the 
material  allegations  of  the  bill. 

11.  Rendering  a  decree  without  proof  of  the  execution  of 
the  note  and  mortgage,  and  of  all  the  other  allegations  of 
the  bill. 

12.  The  court  erred  in  each  and  every  decree  in  the  case, 
and  in  not  dismissing  the  bill. 

M.  Hay  and  J.  Grimshaw,  for  Plaintiffs  in  Error. 

S.  T.  Logan,  for  Defendant  in  Error. 

Skinner,  J.  In  1844,  Fielden  filed  his  bill  in  equity  against 
the  heirs  of  Reavis  and  others  to  foreclose  a  mortgage.  The 
bill  alleges  the  execution  of  the  mortgage  by  Reavis  to  Fiel- 
den in  1842,  to  secure  the  payment  of  a  promissory  note  con- 
currently therewith  executed  and  payable  on  the  25th  day  of 
December,  1843;  that  Reavis  died  in  August,  1843,  leaving 
eight  of  the  defendants  his  heirs  at  law,  seven  of  whom  are 
infants;  that  the  mortgage  debt  remains  due  and  unpaid; 
that  at  the  time  of  the  execution  of  the  mortgage  it  was  in 
writing  agreed,  that  Reavis  should  sell  and  convey  unto  Fiel- 
den a  certain  farm,  including  the  mortgaged  lands,  at  seven 
dollars  and  a  half  per  acre,  the  mortgaged  debt  to  be  treated  as 
the  first  payment  therefor,  and  the  balance  to  be  paid  at  a 
future  time  with  interest:  that  Fielden  should  have  possession 
under  the  contract  of  certain  portions  of  the  land,  and  that,  if 
Fielden  should,  on  or  before  the  20th  day  of  December,  1843, 
conclude  not  to  take  the  farm  he  should  have  the  right  so  to 
do,  and  in  case  of  Fielden  rescinding  the  contract  of  sale,  as 
provided,  the  possession  of  the  land,  and  some  other  things 
named  should  operate  as  satisfaction  for  the  use  of  the  money 
secured  by  the  mortgage;  that  Fielden  did,  ou  or  before 
the  25th    day  of  December,  1843,  conclude  not  to  take  the 
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farm  and  notified  the  administrator  of  Reavis   (one   of  the 
defendants),  to  that  effect. 

A  guardian  ad  litem  for  the  infant  defendants  was  ap- 
pointed and  put  in  an  answer  substantially  admitting  the 
allegations  of  the  will.  The  court  rendered  a  decree  in  favor 
of  Fielden  for  the  mortgage  debt,  barring  all  equity  of  redemp- 
tion, and  directing  a  sale  of  the  mortgaged  premises  to  satisfy 
the  decree  and  costs. 

So  far  as  the  record  shows,  this  decree  was  made  without 
any  proof  of  the  execution  or  existence  of  the  promissory  note, 
or  of  the  allegation  of  rescission  of  the  contract  of  sale. 

The  debt  secured  by  the  mortgage  could  not  have  been 
enforced  without  a  rescission  of  the  contract  of  sale,  and  this 
depended  upon  the  election  and  act  of  Fielden.  The  execu- 
tion of  the  note,  mortgage  and  contract  were  simultaneous, 
and  formed  one  transaction.  It  was  necessary,  therefore,  for 
Fielden  to  prove  a  rescission  of  the  contract  of  sale  on  or  before 
the  25th  day  of  December,  1843,  and  something  more  than  a 
mere  act  of  the  will,  on  his  part,  was  necessary  to  constitue 
such  rescission.  The  party  in  interest  should  have  been  noti- 
fied of  his  election  to  rescind,  and  have  been  afforded  an 
opportunity  of  obtaining  possession  of  the  land  he  had  got 
possession  of  under  the  contract.  The  promissory  note  should 
also  have  been  produced  and  proved  as  evidence  of  the  mort- 
gage debt,  and  without  which  the  mortgage  deed,  the  incident, 
would  be  of  no  force.(a) 

It  has  often  been  held  by  this  court  that  full  proof  is  neces- 
sary in  equity  proceedings  against  infants,  no  matter  what 
answer  may  be  made  for  them  by  their  guardian  ad  litem,  and 
that  the  record  must  in  some  way  contain  and  preserve  such 
proof,  so  that  upon  inspection  of  the  record  the  facts  appearing 
shall  justify  the  decree  against  them.  McClay  v.  Norris,  4 
Gil.  R.  370;  11  111  R.  255;  11  ibid.  260;  15  ibid.  10:  16 
ibid.  354;  17  ibid.  602. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 

(a)  Lucas  v.  Harris,  20  111.  R.  169;   Moore  v.  Titman,  35  Id.  314;   Pogue  v.  Clark, 
25  111.  K.  352. 
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Eli  Dennis,  Plaintiff  in  Error,  v.  James  Hopper,  Defendant 

in  Error. 


ERROR  TO  BROWN. 

The  act  of  1851,  "which  authorises  the  reading  of  deeds,  etc.,  in  evidence,  which 
•were  acknowledged  in  other  states,  by  exhibiting  a  ceitificate  of  conformity, 
etc.,  applies  only  to  deeds  which  had  been  recorded  at  the  time  of  the  passage 
of  the*  act. 

This  cause  was  tried  before  Walker,  Judge,  at  the  April 
term,  1855,  of  the  Brown  Circuit  Court. 

The  opinion  of  the  court  recites  the  facts  of  the  case. 

W.  A.  &  J.  Grimshaw,  for  Plaintiff  in  Error 

J.  S.  Bailey,  for  Defendant  in  Error. 

Skinner,  J.  This  was  an  action  of  ejectment.  Plea,  not 
guilty,  and  trial  by  the  court. 

The  plaintiff  read,  in  evidence,  a  patent  for  the  land  in  con- 
troversy, from  the  United  States  to  one  Courtney,  and  offered 
to  read  a  certified  copy  from  the  records  of  the  proper  county, 
of  a  deed,  for  the  same  land,  from  Courtney  to  one  Hubbard, 
dated  the  12th  day  of  August,  1820,  and  acknowledged,  on 
the  same  day,  before  a  justice  of  the  peace  of  the  State  of 
Rhode  Island,  and  to  prove  a  chain  of  deeds,  conveying  the 
title  of  Hubbard  in  the  land  to  the  plaintiff.  This  deed  was 
recorded,  in  the  proper  county,  in  1852,  and  to  the  certified 
copy  thereof  was  appended  a  certificate  of  the  clerk  of  the 
court  of  common  pleas,  for  the  County  of  Providence,  and 
State  of  Rhode  Island,  under  the  seal  of  said  court,  and  dated 
the  31st  day  of  May,  1855,  that  the  deed,  to  the  certified  copy 
of  which  the  certificate  was  appended,  as  appeared  from  said 
certified  copy,  was  executed  and  acknowledged  in  conformity 
with  the  laws  of  the  State  of  Rhode  Island,  in  force  at  the 
time  the  same  appeared,  from  said  certified  copy,  to  have  been 
executed  and  acknowledged,  to  wit :  on  the  12th  day  of  August, 
1820.  The  defendant  objected  to  this  deed,  for  want  of  proof 
of  execution,  and  the  court  sustained  the  objection,  and  rendered 
judgment  for  him. 

The  only  question  necessary  for  determination  upon  this 
record  is,  whether  the  deed  was  properly  rejected.  It  is  not 
contended  that  the  deed  was  competent  evidence,  without 
further  proof  of  execution  if  the  certificate  of  conformity,  in 
the  execution  and  acknowledgement,  to  the  laws  of  Rhode 
island,  does  not  dispense  with  other  proof. 
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The  act  of  1851,  under  whieh  this  certificate  was  made, 
provides :  "  That  a  certified  copy  of  any  deed,  mortgage,  or 
other  instrument,  affecting  any  real  estate  within  this  state, 
which  has  been  acknowledged  without  this  state,  in  conformity 
with  the  laws  of  the  state  where  such  deed,  mortgage  or  other 
instrument  was  acknowledged,  and  which  has  been  recorded 
in  the  proper  county  in  this  state,  shall  be  evidence  in  all 
courts  and  places :  Provided,  The  party  offering  such  certified, 
copy  in  evidence,  will  exhibit  with  the  same  a  certificate  of 
conformity,  as  provided  for  in  section  sixteen,  of  chapter 
twenty-four,  of  the  revised  statutes,  notwithstanding  said 
certificate  of  conformity  has  never  been  recorded."  Statutes 
of  111.  1856,  p.  167. 

The  language  of  the  law  "and  has  been  recorded  in  the 
proper  county,"  applies  only  to  deeds  which  had  been  recorded 
at  the  time  of  the  passage  of  the  act,  and  such,  we  think,  was 
the  intention  of  the  legislature. (a) 

There  was  a  propriety,  manifest  to  all  acquainted  with  the 
history  of  military  titles  in  this  state,  in  confining  the  law  to 
deeds  previously  executed  and  duly  recorded,  on  account  of 
the  danger,  by  giving  it  application  to  deeds  subsequently  to 
be  executed  and  recorded,  of  affording  facilities  and  security 
in  the  forging  of  titles. 

The  deed  was  properly  rejected. 

Judgment  affirmed. 

(a)  But  see  Bowman  v.  Wittig,  39  111.  R.  425,  426  &  post.  131. 


Samuel  Warner,  impleaded,   etc.,  Appellant,  v.  Cyrus  Mat- 
thews, Sheriff,  etc.,  to  the  use,  etc.,  Appellee, 

APPEAL  FROM  MORGAN. 

In  action  upon  a  replevin  bond,  the  right  of  the  defendant,  in  the  action  of  replevin, 
to  possession  and  a  return  of  the  property,  will  be  considered  as  adjudicated,  and  a 
plea  which  attempts  to  re-examine  these  matters  is  bad. 

The  general  ownership  of  property  is  not  necessarily  determined  in  replevin;  but  the 
right  of  possession  is. 

If  a  party,  in  assertion  of  a  supposed  right,  and  without  fraud,  or  as  a  mere  stranger, 
replevies  property,  which  is  adjudged  to  belong  to  the  defendant  in  replevin,  the 
measure  of  damages,  in  a  suit  upon  the  replevin  bond,  is  not  necessarily  the  value 
of  the  property  replevied,  but  what  has  beeu  lost  to  the  defendant  in  replevin,  or 
what  amount  is  he  injured  by  the  failure  to  return  the  property.  To  this  end,  his 
interest  in  the  property  is  material  to  the  issue. 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
sheriff  of  Morgan  county,  against  the  appellant  and  his 
security,  for  the  penalty  of  a  replevin  bond. 

Process  was  served  upon  appellant  only. 
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The  declaration  is  in  the  usual  form  of  declaring  upon  a 
penal  bond^under  Sec.  18,  Revised  Statutes  of  1845,  page  416, 
reciting  the  pendency  of  the  suit  in  replevin,  setting  out 
the  instrument  to  be  declared  upon  in  haec  verba,  averring 
the  trial  and  determination  of  the  suit,  'a  judgment  that  the 
property  be  returned  to  the  plaintiff,  the  issuing  of  a  writ  of 
retorno  habendo,  and  assigning,  for  breaches  of  the  condition 
of  the  instrument,  that  the  property  had  not  been  restored, 
and  the  penalty  of  the  instrument  had  not  been  paid. 

To  this  declaration  the  appellant  filed  a  plea  of  nil  debit, 
upon  which  issue  was  taken. 

He  also  filed  a  special  plea,  alleging  that  the  declaration  in 
the  replevin  suit  was  in  the  detinet  only,  and  that  the  defendant 
in  said  suit  pleaded,  1st,  non  djtinet ;  2d,  a  denial  of  property 
in  the  plaintiff;  3d,  property  in  the  defendant  in  said  suit, 
with  a  traverse  of  property  in  the  plaintiff;  and  that  issues  to 
the  county  were  joined  upon  said  pleas,  and  the  cause  was 
tried  by  the  court,  Woodson-,  Judge,  presiding,  and  the  sole 
and  only  finding  by  the  court  was  "  for  the  defendant;  "  with- 
out specifying  what  issue  or  issues  were  found  for  defendant,  or 
that  all  said  issues,  or  that  the  issues  were  found  for  defendant, 
as  appeared  by  the  record  and  proceeding  in  said  suit,  making 
profert  of  the  same ;  and  further  averring  that  the  general 
ownership  and  right  of  property  of  the  goods  and  chattels,  in 
the  declaration  in  this  suit  mentioned,  was  not  inquired  into 
and  determined,  or  settled,  or  found,  by  the  court,  on  the  trial 
of  the  replevin  suit,  and  that  nothing  was  determined  or  found 
on  said  trial  but  the  temporary  right  of  possession  of  said  goods 
and  chattels ;  and  further  averring,  that  at  the  time  of  com- 
mencing said  action  of  replevin,  and  at  the  time  of  said  trial, 
the  appellant  was  the  general  owner  of  said  goods  and  chattels, 
and  afterward  and  before  the  commencement  of  this  suit,  the 
absolute  owner  thereof,  and  entitled  to  the  possession  of 
the  same. 

To  this  plea  a  general  demurrer  was  filed,  which  was 
sustained  by  the  court. 

A  jury  was  then  sworn  in  the  case,  and  the  appellee  offered 
in  evidence  the  instrument  declared  upon,  and  the  record  of 
the  judgment  in  the  replevin  suit,  and  the  writ  of  retorno  with 
the  sheriff's  return  of  "  not  found,  "  and  there  rested  his  case. 

The  appellant  then  called  witnesses,  and  offered  to  prove,  in 
mitigation  of  damages,  that  he  was  the  general  owner,  and 
possessed  of  the  general  right  of  property  in  the  goods  and 
chattels  described  in  the  instrument  declared  upon,  at  the  time 
of  the  commencement  of  the  action  of  replevin,  and  at  the 
time  of  the  trial  and  judgment  in  said  action,  and  that  the 
defendant  in  said  suit  only  claimed,  at  the  time  said  suit  was 
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commenced,  and  at  the  time  of  the  trial  thereof,  a  temporary 
right  of  possession  of  said  goods  and  chattels ;  and  that  the  only- 
question  presented  upon  the  evidence  in  said  suit,  and  deter- 
mined therein,  was  the  temporary  right  of  possession  of  said 
goods  and  chattels;  and  that  the  appellant  was  afterward  and 
before  the  commencement  of  this  suit,  the  absolute  owner  of 
said  goods  and  chattels,  and  possessed  of  the  absolute  properly 
therein,  and  entitled  to  the  possession  of  the  same. 

To  the  introduction  of  this  evidence  the  appellee  objected, 
and  the  objection  was  sustained  by  the  court,  and  the  evidence 
excluded . 

The  cause  was  then  submitted  to  the  jury,  who  rendered  a 
verdict,  for  the  appellee,  for  the  penalty  of  the  instrument 
declared  upon  ($480),  and  for  $240  damages  for  the  detention 
of  the  same;  whereupon  judgment  was  entered  for  the  debt 
aforesaid,  to  be  discharged  on  payment  of  the  damages 
aforesaid. 

From  this  judgment  an  appeal  was  prayed. 

The  errors  assigned  are : 

1st.  The  court  erred  in  sustaining  the  demurrer  to  the 
amended  plea  of  appellant. 

2d.  The  court  erred  in  excluding  the  evidence  offered  by 
the  appellant,  on  the  trial  of  said  cause,  in  mitigation  of 
damages. 

3d.  The  verdict  of  the  jury  did  not  authorize  the  judgment. 

Yates  and  McClure,  lor  Appellant. 
D.  A.  Smith,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  debt  upon  a  replevin 
bond.  The  declaration  alleges  the  commencement  of  the  action 
of  replevin,  the  execution  of  the  bond  sued  on,  conditioned  for 
return  of  the  property,  if  return  thereof  should  be  awarded, 
a  trial  of  the  cause  upon  issues  joined,  a  judgment  for  the 
defendant  and  for  return  of  the  property,  the  issuing  and 
return  of  the  writ  of  retorno  habendo,  and  assigns  for  breach 
that  the  defendant  has  not  returned  the  property,  and  that  the 
obligors  in  the  bond  have  not  paid  the  penalty  thereof. 

The  defendant  pleaded  nil  debit,  upon  which  issue  was 
joined,  without  objection,  and  a  special  plea  to  the  action, 
alleging  that  the  declaration  in  the  action  of  replevin  was 
in  the  detinet  only ;  that  the  defendant  in  that  action  pleaded, 
1st,  non-detinet;  2d.  that  the  property  was  not  the  property 
of  the  plaintiff;  and,  3d,  that  the  property  was  not  the  prop- 
erty of  the  plaintiff,  but  that  the  same  was  the  property  of 
the  defendant;  that  upon  said  pleas  issues  to  the  county  were 
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joined;  that  the  cause  was  tried  by  the  court,  and  that  the 
court  found  for  the  defendant  generally,  without  specifying 
upon  what  issue ;  that  the  general  ownership  of  the  property 
was  not  inquired  into  or  determined  by  the  court;  and  that  at 
the  time  of  the  commencement  of  said  action,  the  plaintiff 
was  the  general  owner  of  the  property,  and  that  at  the  time 
of  the  commencement  of  this  action  lie  was,  and  still  is,  the 
absolute  owner,  and  entitled  to  the  possession  thereof. 

To  this  plea  the  court  sustained  a  general  demurrer.  Upon 
the  trial,  the  defendant  offered  to  prove,  in  mitigation  of 
damages,  the  same  facts,  but  the  court  excluded  the  evidence. 
These  decisions  are  assigned  for  error.  The  judgment  in  the 
action  of  replevin  necessarily  determined  that  the  plaintiff  in 
that  action  (the  defendant  in  this  action)  was  not  entitled  to  the 
possession  of  the  property,  and  that  the  defendant  in  that  action 
(the  plaintiff  in  this  action)  was  entitled  to  a  return  thereof; 
and  to  that  extent,  and  no  further,  are  the  rights  of  the  parties 
concerning  the  property  and  the  ownership  thereof,  conclu- 
sively adjudged  and  determined. 

Whatever  was  in  issue  in  that  action,  and  essential  to  be 
found  to  authorize  the  judgment,  and  was,  in  fact,  determined 
as  between  these  parties,  is  res  judicata,  and  conclusive  upon 
them. 

The  defendant  in  that  action  was  entitled  to  judgment  upon 
either  issue  found  for  him,  and  to  a  judgment  for  return  of  the 
property,  on  a  finding  in  his  favor  upon  either  of  the  issues, 
asserting  property  in  himself  and  denying  the  plaintiff's  right  ; 
and  to  prove  these  issues  on  the  part  of  the  defendant,  it  was 
only  necessary  to  show  that  the  plaintiff  had  not  the  right  of 
possession,  or  that  the  defendant  had  a  special  interest  in  the 
property,  entitling  him  to  the  present  possession. 

The  general  ownership  of  the  property  was  not,  therefore, 
necessarily  determined.  Anderson  v.  Talcott,  1  Gil.  R.  365  ; 
King  v.  Ramsey,  13  111.  R.  619  ;  1  Greenlf.  Ev.  Sec.  532,  and 
cases  there  cited. 

The  right  of  the  defendant,  in  the  action  of  replevin,  to 
possession  and  a  return  of  the  property,  is  finally  determined 
by  the  judgment,  and  to  that  extent  the  matters  in  the  plea 
alleged  cannot  be  re-examined  between  these  parties.  By  that 
judgment  the  defendant  is  concluded,  and  his  covenant  was 
broken  by  failing  to  return  the  property  according  to  the 
requirement  of  the  judgment  and  his  bond. 

The  plea,  therefore,  is  no  defense  to  the  action,  and  the 
demurrer  was  properly  sustained. 

If  the  defendant,  however,  in  the  assertion  and  vindication 
of  his  supposed  rights,  and  not  for  fraudulent  purposes,  or  as 
a  mere  stranger,  replevied  the  property,  the  measure  of  dam- 
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ages  in  this  action  is  not  necessarily  the  value  of  the  property, 
but  the  extent  of  the  plaintiff's  injury  by  being  deprived  of 
such  right  as  he  in  fact  had  in  the  property  when  return  thereof 
should  have  been  made. 

If  the  defendant  was  the  general  owner  of  the  property,  and 
has  since  become  the  absolute  owner,  the  plaintiff,  at  the  time 
of  the  commencement  and  trial  of  the  action  of  replevin,  having 
a  special  property  therein,  or  temporary  right  of  possession  only, 
it  would  be  inequitable,  and  would  encourage  circuity  of  action, 
to  allow  him  to  recover  the  full  value  of  the  property. 

The  true  question  is,  what  has  the  plaintiff  lost,  or  to  what 
amount  is  he  injured  by  the  failure  of  the  defendant  to  return 
the  property  ?  and  to  determine  this,  it  is  material  to  know  the 
extent  of  his  interest  in  the  property. 

This  view  is  consistent  with  the  principle  of  recoupment, 
and  the  analogies  in  trespass  and  trover  (except  where  the 
action  is  against  one  having  no  right,  or  a  mere  wrong  doer), 
where  the  damages  are  measured  by  the  interest  of  the  plaintiff 
in  the  property  taken  or  converted,  and  is  sustained  by  the 
following  authorities:  Wallace  v.  Clark,  7,  Ind.  R.  298; 
Scrugham  v.  Carter,  12  Wend.  R.  131 ;  De  Witt  v.  Plat,  13 
ibid.  496;  Higgins  v.  Whitney,  24  ibid,  379;  Jennings  v. 
Johnson,  17  Ohio  R.  154;  Lloyd  v.  Goodwin,  12  Smede  and 
M.  R.  223;  Kaley  v.  Shed,  10  Met.  R.  317;  City  of  Lowell 
v.  Parker,  10  ibid.  309 ;  Sedgwick  on  Measure  of  Damages, 
Chap.   20.  <°> 

Judgment  reversed  and  cause  remanded. 

Judgment  Reversed. 

(a)  King-  v.  R:im<ey,  13  III.  K.  624;  Chir.n  v    Hart,  19  IU.  R.  CfU. 
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Sarah  E.  Peake,  Plaintiff  in  Error,  v.  The  Wabash  Railroad 
Company,  Defendant  in  Error. 

ERROR  TO  CLARK. 

A  suit  in  indebitatus  assumpsit  for  money  due  on  installments  for  subscriptions  to 
railroad  stock,  against  a  member  of  the  corporation,  will  authorize  a  recovery. 

The  subscription  book,  with  the  orders  of  the  company  requiring  payment,  are  com- 
petent evidence  under  the  general  count.  Actual  notice  of  the  calls,  nor  demand 
of  payment,  need  be  proved. 

The  secretary  of  the  company,  although  a  stockholder,  is  a  competent  witness  to 
identify  the  books  of  organization  and  records  of  the  company;  but  for  general 
purposes  stockholders  cannot  be  called  as  witnesses  for  the  corporation. 

The  books  of  the  company,  showing  its  organization,  are  competent  evidence  for 
that  purpose. 

Where  the  title  of  a  law  is  "The  Wabash  Valley  Railroad  Company,"  but  is  called 
in  the  body  of  the  act  '  "flic  Wabash  Railroad  Company, ' '  a  suit  in  the  name  of  the 
latter  is  proper;  the  insertion  of  the  word  [ '  'valley"]  in  brackets,  by  the  secretary 
of  state,  does  not  change  the  name  of  the  company.  Instruments  in  writing  are  not 
void  because  made  to  a  party  by  a  wrong  name;  the  error  may  be  explained  and 
avoided  by  averments  and  proof. 

Where  a  written  instrument  is  not  declared  on,  but  indebitatus  assumpsit  is  brought 
to  recover  upon  a  subscription  to  stock,  proof  of  the  subscription  is  necessary,  but 
for  this  purpose  a  stockholder  is  incompetent. 

There  was  a  verdict  and  judgment,  in  the  Clark  Circuit 
Court,  for  the  defendant  in  error. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 

0.  B.   FiCKLiN,  for  Plaintiff  in  Error. 

C.  H.  Constable,  for  Defendant  in  Error. 

Skinner,  J.  This  was  an  action  of  assumpsit.  The  declara- 
tion, contains  a  count  indebitatus  assumpsit  for  moneys  due 
on  certain  installments  of  stock  subscribed,  by  the  defendant 
below,  in  the  Wabash  Railroad  Company,  and  the  ordinary 
common  counts. 

The  defendant  pleaded  non-assumpsit  and  nut  tiel  corpora- 
tion, upon  which  issues  were  joined;  also,  several  other  pleas, 
to  which  a  demurrer  was  sustained.  On  the  trial,  the  plaintiff 
proved  the  incorporation  of  the  company,  and,  to  establish  the 
organization  of  the  same,  under  the  act  of  incorporation,  proved, 
by  the  secretary  of  the  company,  and  who  was  also  a  stock- 
holder in  the  same,  the  books  and  proceedings  of  the  company, 
by  which  the  organization  of  the  corporation  and  the  calls  for 
payment  of  the  moneys  in  controversy  appeared.  The  plaintiff 
also  introduced,  in  evidence,  the  subscription  book  of  the 
company,  by  which  it  appeared  that  the  defendant  subscribed 
ten  shares  of  stock,  of  $50  each.  The  terms  of  subscription 
were,   that  the  subscribers  should  severally  pay  the  amount 
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of  their  subscriptions,  as  calls  should  be  made  by  order  of 
the  company,  to  "  the  president,  directors  and  company  of 
the  Wabash  Valley  Railroad  Company."  The  plaintiff  also 
proved,  by  a  stockholder  in  the  company,  that  he  signed  the 
name  of  the  defendant  to  the  subscription  book  in  her  presence 
and  at  her  request.  To  all  this  evidence  the  defendant  objected, 
and  there  was  no  evidence  of  actual  notice  to  the  defendant  of 
the  calls  made,  nor  of  demand  of  payment. 

The  jury  found  for  the  plaintiff,  and  the  court  refused  to  set 
aside  the  verdict.  It  is  insisted  that  the  demurrer  to  the 
defendant's  pleas  should  have  been  carried  back  and  sustained 
to  the  first  count  of  the  plaintiff's  declaration.  This  count  is 
clearly  good.  It  is  not  a  count  upon  the  contract  of  subscrip- 
tion, but  is  a  count  in  indebitatus  assumpsit  for  calls,  or  install- 
ments due  by  the  defendant,  one  of  the  corporators,  to  the 
corporation,  and  is  sanctioned  by  precedents  adopted  by  Mr. 
Chitty  for  such  a  case.     2  Chitty's  PI.  390,  391  and  392. 

Nothing,  in  execution  of  the  contract,  remained  unper- 
formed, except  the  payment  of  money.  Throop  v.  Sherwood 
4  Gil.  R.  92.  By  the  subscription,  the  defendant  became  a 
member  of  the  corporation,  and  legally  bound  to  pay  according 
to  the  calls  of  the  company ;  and  the  subscription  book,  with 
the  orders  of  the  company  requiring  payment  of  the  portions 
or  installments,  were  proper  evidence  to  establish  that  legal 
liability,  under  the  general  count.  It  is  questionable,  if  the 
entire  contract  had  been  declared  on,  whether  the  plaintiff 
could  have  again  sued  upon  it  for  subsequent  calls,  upon  the 
principle  that  a  judgment  in  an  action  upon  an  entire  contract 
merges  the  contract  in  the  judgment. (<I) 

It  was  not  necessary  to  prove  actual  notice  of  the  calls  to 
the  defendant,  nor  demand  of  payment. 

The  defendant  was  a  member  of  the  corporation,  and  i3 
presumed  to  know  of  the  orders  of  the  body  exercising  the 
corporate  powers  and  authorized  to  make  the  calls  and  it  was 
her  duty  to  pay  according  to  those  calls  and  her  contract  of 
subscription.  Angel  and  Ames  on  corporations,  292,  293; 
ibid.  309,  310. 

The  secretary  of  the  company,  although  a  stockholder,  was 
competent  to  identify  the  books  containing  the  record  of 
organization  and  the  proceedings  of  the  company,  and  to  this 
extent  only  did  he  testify.  Ryder  v.  The  Alton  and  Sangamon 
Railroad  Co.,  13  111.  R.  523. 

The  books  of  the  company,  were  competent  evidence  of  the 
preliminary  proceedings  contained  in  them,  showing  the  organ- 
ization of  the  corporation  under  the  charter.     Angel  and  Ames 

{a)  ButseeSpanglert".  The  Indiana  &c,  21  111.  R.  276;    Chandler  v.  TheN.  C.  R. 
R.  Co.,  18111.  R.  193. 
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on  Corp.  407,  408,  506,  518,  and  519;  Fitch  v.  Pinkard.  4 
Scam.  R.  76;  13  111.  R   523.W 

But  a  stockholder  in  a  private  corporation  is  not  competent 
to  testify  generally  in  behalf  of  the  corporation.  As  one  of 
the  corporators,  his  interest  disqualifies  him  from  giving 
evidence  for  the  corporation,  and  the  identification  of  books 
and  papers  of  the  corporation  of  which  he  is  a  member,  is  an 
exception  to  the  general  rule,  arising  out  of  the  necessitv  of 
the  case.  13  111.  R.  523  ;  2  Maule  and  Selwyn  R.  337;  Angel 
and  Ames  on  Corp.  516  to  523. 

There  is  a  seeming  variance  in  the  name  of  the  plaintiff  in 
the  record,  and  the  name  of  the  corporation  created  by  the 
law,  but  it  is  wholly  unreal.  In  the  title  of  the  law,  the 
corporation  is  styled  "  the  Wabash  Valley  Railroad  Com- 
pany," but  in  the  body  "  The  "Wabash  Railroad  Company"  is 
named  as  the  corporation  thereby  created,  and  hence  it  is  the 
legal  name  of  the  corporation.  The  word  "  Valley"  inserted 
in  brackets  in  the  printed  statutes,  is  the  act  of  the  secretary 
of  state,  in  preparing  the  enrolled  law  for  publication,  and 
does  not  effect  the  legal  name  of  corporation. 

Were  the  contract  of  subscription  specially  declared  on,  it 
would  be  necessary,  by  explanatory  averment,  to  avoid  the 
apparent  variance  between  the  contract  and  the  name  of  the 
plaintiff,  and  to  show  that  the  contract  was  made  with  the 
plaintiff  by  the  name  therein  used.  And  the  counts  being 
general,  some  explanatory  proof  would,  perhaps  be  equally 
necessary  to  establish  a  contract  with  the  plaintiff,  or  subscrip- 
tion to  the  stock  in  this  company  although  by  a  name  variant 
from  the  legal  name. 

Instruments  in  writing  are  not  void  because  made  to  a  party 
by  a  wrong  name,  and  any  misnomer,  or  apparent  variance, 
may  be  reconciled  and  explained,  in  pleading,  by  averment 
and  avoided  in  effect  by  proof.  Angel  and  Ames  on  Corp. 
512  to  516;  Hurd  et  al.  v.  Corlies  et  al.,  18 III. R.  post.  188. 

This  action  is  not  brought  upon  the  contract  of  subscription. 
No  written  instrument  is  declared  on,  but  the  subscription,  with 
the  orders  of  the  company  making  the  calls,  were  offered  in 
evidence,  to  prove  a  debt  under  the  general  indebitatus  count. 
Our  statute,  therefore,  did  not  dispense  with  proof  of  execution 
of  the  subscription,  or  writing  by  the  defendant,  and  the  stock- 
holder admitted  to  prove  the  execution,  was  not  competent  for 
that  purpose. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(b)  Averments  and  proof.    Toralin  v.  T.  &  P.  R.  R.  Co. ,  33  111.  B.  429. 
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J.  H.  Baker,  Administrator  of  the  estate  of  James  Montgom- 
ery, deceased,  appellant,  v.  Kufus  Brown,  for  the  use  of 
D.  P.  Wells,  Appellee. 

APPEAL  FROM  McDONOUGH. 

A  foreign  record  to  be  admitted  in  proof,  as  against  an  estate,  should  be  authea- 

ticated  as  directed  by  the  act  of  congress . 
The  fact,  that  the  debtor  and  creditor  both  resided  in  the  same,   but  another  state, 

■will  not  prevent  the  operation  of  the  statute  of  limitations,   under  the  statutes  of 

1849  and  1851. 
The  death  of  the  debtor,  does  not  arrest  the  running  of  the  statute  of  limitations. 

The  opinion  of  the  court  gives  a  statement  of  the  case. 
A.  Wheat,  for  Appellant. 
J.  S.  Bailey,  for  Appellee. 

Skinner,  J.  This  was  an  appeal  to  the  circuit  court  of 
McDonough  county,  from  a  judgment  of  the  county  court, 
allowing  a  claim  against  the  estate  of  Montgomery,  and  in, 
favor  of  Brown.  Upon  the  trial,  Brown  offered,  in  evidence, 
a  transcript  of  a  judgment  in  favor  of  Brown  and  against 
Montgomery,  rendered  in  the  supreme  court  of  the  State  of 
New  York  in  1829,  attested  by  the  clerk  and  the  seal  of  the 
court  of  appeals  of  that  state  as  an  original  record  of  the  court, 
and  annexed  to  which  was  the  form  of  a  certificate  of  the 
chief  justice  of  said  court,  without  date  or  signature.  This 
transcript  was  objected  to  for  want  of  sufficient  authentica- 
tion, and  to  avoid  the  objection,  Brown  proved  that  the  parties 
appeared  at  the  trial  in  the  county  court  and  made  no  objec- 
tion to  the  transcript  or  evidence ;  whereupon  the  court  over- 
ruled the  objection.  The  ground  upon  which  the  circuit  court 
admitted  the  transcript  must  have  been,  that  the  administrator 
by  not  availing  himself  of  the  objection  at  the  first  oportu- 
nity,  had  waived  his  right.  It  is  true  that  dilatory  objections 
generally  are  waived  by  appearance  and  trial  without  objec- 
tion, but  this  is  not  of  that  character,  The  objection  is  to  a 
document  offered  in  evidence,  for  want  of  proof  that  it  is  what 
it  purports  to  be,  a  transcript  of  the  record  of  the  court  of 
another  state.  The  cause  was  tried  in  the  circuit  court  de 
novo,  and  Brown,  to  recover,  was  bound  to  prove  his  case  anew. 
To  do  this  he  should  have  produced  a  transcript  of  the  record 
authenticated  by  the  attestation  of  the  clerk,  the  seal  of  the 
court  and  the  certificate  of  the  judge,  chief  justice,  or  presid- 
ing magistrate  of  the  court  of  which  the  judgment  is  a  record, 
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in  pursuance  of  the  law  of  congress  of  1790.     Statutes  of  111. 
1856,  p.  1281. 

Brown  proved  that  he  had  resided  in  the  State  of  New- 
York  until  1856,  and  that  Montgomery  resided  there  until  his 
death  in  1842.  So  far  as  the  record  shows,  Brown's  claim  was 
presented  for  allowance,  and  allowed  January,  1856,  and  the 
record  fails  to  show  when  administration  was  first  granted  in 
this  state.  Baker,  the  administrator  of  Montgomery,  set  up- 
in  bar  of  the  claim,  the  limitation  law  of  1849,  and  as  this 
question  is  treated  in  argument  as  the  main  question  before 
this  court,  we  shall  treat  the  case  as  though  administration 
was  first  granted  in  this  state  in  January,  1856.  The  statute- 
provides  that  "  all  actions  founded  on  any  promissory  note,, 
bond,  judgment,  contract,  or  indebtedness  executed,  rendered, 
entered  into,  or  accrued,  beyond  the  limits  of  this  state,  shall 
be  commenced  within  five  years  next  after  such  recovery,  or 
the  cause  of  such  action  shall  have  accrued,  and  not  after." 
This  law  is  revived  and  declared  operative  from  its  passage 
bv  the  limitation  law  of  1851  (Statutes  of  111.  1856,  pp.  730, 
731),  so  far  as  relates  to  the  foundation  of  this  action;  there 
being  no  law  prior  to  the  act  of  1849  barring  actions  on 
foreign  judgments. 

The  fact  that  the  debtor  and  creditor  resided  in  New  York 
cannot  prevent  the  operation  of  the  statute,  for  non-residents 
are  not  among  the  enumerated  exceptions. 

The  period  of  limitation  provided  by  the  statute  as  regards 
this  judgment,  is  admitted  to  have  expired  since  the  statute 
took  effect;  but  it  is  insisted  that  Montgomery  having  died 
before  then,  the  time  limited  by  the  statute,  so  far  as  regards 
this  judgment,  would  not  commence  running  until  the  issuing 
of  letters  of  administration  in  this  state ;  and  that  the  cause 
of  action  within  the  meaning  of  the  statute,  could  only  arise 
when  there  should  be  an  administrator  in  this  state  against 
whom  legal  proceedings  could  be  instituted  upon  this  judgment. 

The  general  rule  is,  that  limitation  statutes  do  not  commence 
running  until  the  cause  of  action  has  accrued ;  until  there  is 
a  right  capable  of  being  legally  enforced;  and  this  rule  is  con- 
sistent with  reason  and  natural  justice.  Murray  v.  East  India 
Co.,  5  B.  &  A.  204.  A  cause  of  action  cannot  be  said  to  exist 
until  the  right  is  vested  in  some  one.  But  the  reason  of  the 
rule  wholly  fails  where  the  party  against  whom  the  bar  sa 
interposed,  and  whose  right  continued  without  interruption  or 
disability  from  the  moment  of  its  inception,  during  the  exist- 
ence of  the  right,  had  the  legal  means  of  enforcing  it.  Demu- 
rest v.  Wynkoop,  3  Johns.  Chan.  R.  129  ;  Breckford  v.  Wade,  IT 
Vesey's  Chan.  R. ;  McQuerv.  Ragan,  2  Wheat.  R.  25.  Where 
some  act  is  necessary  and  in  the  power  of  the  party  to  entitle 
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him  to  sue,  he  must  use  reasonable  diligence  on  his  part  or  he 
will  be  barred  by  the  statute.  Shelburne  v.  Robinson,  3  Gil. 
R.  597.  Under  our  law,  the  creditor,  in  case  the  widow  or 
relatives  of  the  intestate  fail  within  sixty  days  after  the  death 
to  take  out  administration,  is  entitled  to  administer  upon  the 
estate  of  his  debtor ;  and  in  case  the  intestate  was  a  non-resi- 
dent, or  without  a  widow,  relative,  or  creditor  in  this  state, 
may  compel  administration  by  the  public  administrator  of  the 
proper  county.     Statutes  of  III.  1856,  p.  1202. 

Brown,  then,  had  the  legal  ability  of  enforcing  payment  of 
his  judgment  and  a  lien  upon  the  estate  of  his  debtor  with 
legal  power  of  enforcement,  though  the  remedy  was  changed 
by  the  death  of  his  debtor.  The  People  v.  White  et  al.,  11 
111.  R.  350.  By  reasonable  diligence  Brown  could  have  insti- 
tuted legal  proceedings  in  this  state  against  the  estate  of  Mont- 
gomery, within  our  jurisdiction,  during  the  five  years  after  the 
statute  of  1849  took  effect,  and  having  lailed  to  do  so  within 
such  time  and  until  1856,  he  is  clearly  within  the  letter  and 
spirit  of  the  statute. (a)  Under  our  law,  to  prevent  the  bar  of 
the  statute  after  administration  granted,  he  had  but  to  file  his 
claim  in  the  county  court  for  allowance.  11  111.  R.  341.  This 
is  not  like  the  case  where  no  legal  right  has  vested  for  want  of 
a  person  in  being  to  take  the  right.  In  such  case  the  cause  of 
•action  could  not  exist,  and  there  could  be  no  right  or  cause  of 
action  upon  which  the  statute  could  operate.  Here  Brown 
from  1829,  the  time  of  the  rendition  of  the  judgment,  until 
the  death  of  Montgomery  in  1842,  could  have  sued  the  debtor 
upon  this  judgment,  and  from  that  time,  under  our  law,  until 
the  bar  of  the  statute  was  complete,  could  have,  with  trifling 
delay,  instituted  legal  proceedings  for  the  recovery  of  his  debt 
out  of  the  debtor's  estate  in  this  state.  If  the  statute  does  not 
commence  running  until  administration  actually  granted  in 
this  state,  no  statutory  bar  exists  in  cases  like  the  present,  to 
the  enforcement  at  remote  periods  of  stale  demands  against 
the  lands  of  which  the  debtor  may  die  seized,  though  held  by 
'bona  fide  purchase  under  heirs  or  devisees  of  the  deceased 
debtor.  Such  a  conveyance  is  against  the  spirit  and  aim  of 
this  and  all  limitation  laws,  and  would  tend  to  render  uncer- 
tain titles  to  a  large  amount  of  our  real  estate. 

We  are  of  opinion  that  the  statute  bars  this  proceeding, 
and  it  is,  therefore,  unnecessary  to  examine  the  remaining 
questions  raised  upon  the  record.     Judgment  reversed. 

Judgment  reversed. 

<a)  Van  Alstine  v.  Leman,  Admr. ,  19  111.  R.  394. 
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Allen  Anderson,  Appellant,  v.  Nathan  Frye,  Appellee. 


APPEAL  FROM  CALHOUN. 

A.  sned  B.  in  attachment  to  recover  money  paid  for  land  ■which  B.  had  promised  to- 
eonvey,  and  for  which  he  had  been  paid  three  years  prior.  B.  sought  to  perpetu- 
ally enjoin  the  suit;  Held,  That  B.  should  show  an  offer  to  perform  according  to 
the  terms  and  conditions  of  his  contract,  or  give  some  excuse  for  his  failure 
and  delay. 

A  party  seeking  relief  in  chancery  by  insisting  on  a  specific  performance,  must  show 
himself  not  to  be  in  default,  or  guilty  of  gross  laches,  by  delay,  etc.,  or  his  bill 
will  be  dismissed. 

Appellee,  at  the  May  term  of  the  Calhoun  Circuit  Court, 
filed  his  bill  in  equity,  against  appellant,  stating  that  on  9th 
June,  1851,  he  executed  to  appellant  a  penal  bond  for  $200  con- 
ditioned that  appellee  or  Mrs.  Mary  M.  L.  Miller,  should,  upon 
payment  by  appellant  of  $50,  on  or  before  1st  November,  1851,. 
and  $50  on  or  before  9th  June,  1852,  with  six  per  cent,  interest 
from  date,  convey  and  assure  to  appellant,  by  good  and  suffi- 
cient quit-claim  deed,  the  northwest  10,  town  10  S.,  R.  2  W; 
then  the  bond  to  be  void,  etc.  Also,  an  agreement  that  if 
appellant  fails  to  pay  at  times  agreed  on,  he  should  forfeit  the 
southwest  9,  town  10  S.,  2  W.  Bill  states  that  appellee  has 
been  fully  paid  for  said  land.  That  appellant  has  sued  appel- 
lee by  attachment  in  said  Calhoun  Circuit  Court,  to  recover 
back  the  money  he  has  paid  appellee,  in  consequence  of  failure 
to  make  him  a  deed. 

That  Frye  has  always  been  willing  to  make  a  quit-claim 
deed  according  to  bond ;  that  since  the  issuing  of  attachment, 
he  has  tendered  to  Anderson  a  sufficient  quit-claim  deed ;  is 
still  ready  to  deliver  deed,  and  now  brings  it  into  court ;  that 
Anderson  refuses  to  receive  the  deed ;  prays  for  injunction  of 
further  prosecution  of  common  law  suit,  and  subpoena  for 
Anderson,  that  court  would  compel  Anderson  to  receive  the 
deed,  and  that  injunction  be  made  perpetual,  and  for  general 
relief.     Injunction  granted  until  further  order  of  court. 

Anderson  demurs  to  said  bill  for  want  of  equity. 

At  November  term,  1856,  Woodson,  Judge,  presiding,  the 
court  overruled  demurrer,  and  granted  perpetual  injunction. 
No  decree  is  made  either  as  to  costs  of  attachment  suit,  or  of 
this  cause. 

The  errors  assigned,  question  the  propriety  of  this  decree* 

W.  A.  &  J.  Grimshaw,  for  Appellant. 
D.  A.  Smith,  for  Appellee. 
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Scates,  C.  J.  Frye  obtained  a  decree  enjoining  Anderson 
from  proceeding  at  law  to  recover  back  the  purchase  money 
paid  by  him  for  a  certain  tract  of  land.  The  question  arises 
upon  a  demurrer  to  the  bill  for  an  injunction.  The  bill  shows 
that  defendant  sold  plaintiff  the  land  in  June,  1851,  for  one 
hundred  dollars ;  half  to  be  paid  in  November  following,  and 
the  balance  in  June,  1852,  under  penalty  of  forfeiting  a  quarter 
section  of  land  for  a  failure,  although  the  money  was  to  be 
paid  with  interest,  from  date  of  contract,  until  paid.  The 
money  was  paid.  This  bill  is  filed  in  May,  1855,  to  enjoin 
proceedings  at  law,  by  attachment  suit  on  the  land  for  title,  to 
recover  back  the  purchase  money.  The  court  below  over- 
ruled a  demurrer  to  the  bill,  and  granted  a  perpetual  injunc- 
tion. We  think  this  erroneous.  By  general  principles,  he 
that  would  ask  must  do  equity ;  complainant  must  come  into 
court  with  clean  hands,  and  must  not  only  show  ability,  and 
willingness  then  to  perform,  but  a  performance,  or  offer  to 
perform  according  to  the  terms  and  conditions  of  the  contract, 
or  to  give  some  reasonable  excuse  for  delay  or  failure  to  do  so. 
Although  time  is  not  of  the  essence  of  the  contract  in  equity, 
unless  so  provided,  or  intended  by  the  parties.  Yet  courts  of 
equity  will  not  affirmatively  aid  a  party  to  enforce  a  specific 
performance,  who  has  been  guilty  of  gross  laches  and  delay, 
but  will  leave  the  parties  to  their  remedies  at  law.  And,  in 
this  respect,  there  is  a  great  difference  between  cases  where 
the  court  is  asked  to  interfere  by  decree  to  enforce  perform- 
ance, in  which,  stronger  and  clearer  proofs  of  fairness,  prompt- 
ness and  eagerness  of  complainant  is  required,  than  is  where 
the  court  is  asked  to  give  relief  by  withholding  any  affirma- 
tive action.     2  Story  Eq.  Jurisp.  Sec.  769. 

In  Fuller  v.  Hubbard,  6  Cow.  R.  13,  the  special  contract 
had  been  waived  and  assumpsit  brought  for  the  purchase 
money  paid.  Suit  should  have  been  brought  on  the  agree- 
ment. Beside  the  incumbrance  objected  to,  as  a  ground  for 
rescinding,  was  not  regarded  as  authorizing  it,  or  amounting 
to  a  breach  of  the  agreement  to  convey. 

The  general  rules  applicable  to  the  facts  in  the  bill,  require 
the  party  seeking  relief  by  specific  performance  to  show  that 
he  has  been  in  no  default  in  not  having  performed  the  agree- 
ment, and  that  he  has  taken  all  proper  steps  toward  the  per- 
formance on  his  part.  If  he  has  been  guilty  of  gross  laches, 
or  if  he  applies  for  relief,  after  a  long  lapse  of  time,  unex- 
plained by  equitable  circumstances,  his  bill  will  be  dismissed. 
2  Story  Eq.  Jurisp.  Sees.  771,  776  and  note  1;  Mason  v. 
Richards  et  al.,  3  Scam.  R.  25 ;  Doyle  et  al.  v.  Teas  et  al.,  4 
ibid.  202 ;  Jefferson  County  v.  Ferguson  et  al.,  13  111.  R. 
33;  Harrington  v.    Wheeler,  4  Ves.  Jr.  R.   686  and  notes  j 
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Marquis  of  Hertford  v.  Boore  and  Aston  v.  Same,  5  Ves.  Jr. 
R.  719;  Whiter.  Yaw  et  al.,  7  Verm.  R.  357;  Cleveland 
v.  Burton  et  al.,  11  ibid.  138 ;  Goodell  v.  Field,  15  ibid.  448  ; 
Long  v.  Colston,  1  Henn.  &  Munfd.  R.  Ill ;  Brown  v.  Witter, 
10  Ohio  R.  142;  Brown  v.  Haines  et  al.,  12  ibid.  1 ;  Lewis 
v.  IFoorfs  e£  a^.,  4  How.  Miss.  R.  86>> 

The  defendant,  after  delaying  to  do  anything,  for  two  years 
and  a  half,  and  until  suit  is  brought  for  the  recovery  of  the 
purchase  money,  comes  now  into  a  court  of  equity,  asking  a 
perpetual  injunction  against  that  action,  and  that  purchaser 
be  compelled  to  receive  a  deed ;  and  without  showing  any 
equitable  excuse  for  the  delay,  and  without  showing  that 
there  is  no  depreciation  of  the  land,  or  change  of  circum- 
stances. For  anything  shown  he  may  have  lain  by  specu- 
lating on  chances. 

Let  him,  at  least,  give  some  reasonable  and  satisfactory 
account  why  he  did  not  convey,  or  offer  to  do  so  in  due  time, 
after  payment  of  the  purchase  money. 

As  such  excuse  may  exist  we  will  not  dismiss  the  bill,  but 
remand  the  cause  that  defendant  may  amend  his  bill  if  the 
truth  will  warrant. 

Decree  reversed  and  cause  remanded  with  leave  to  amend 
bill. 

Decree  reversed. 

(a)     Stowc  v.  Russel,  36  111.  R.  31. 


Doan,   King    &    Company,   Plaintiffs  in  Error,  v.  Sidney  S. 
Duncan,  Defendant  in  P>ror. 

ERROR  TO  MORGAN. 

A  clerk  who  sells  goods,  keeps  books,  and  assists  generally,  under  the  supervision 
of  his  employer,  has  not,  from  the  fact  of  his  employment,  authority  to  purchase 
goods  abroad,  on  the.  credit  and  account  of  his  principal. 

Only  such  powers  are  presumed  to  be  confided  to  a  clerk  as,  in  view  ol  the  usual 
course  of  trade,  are  necessarily  and  usually  exercised  by  other  clerks,  in  the  same 
line  of  business,  and  as  are  adapted  to  the  purposes  of  his  employment. 

This  was  an  action  of  assumpsit,  brought  in  the  Morgan 
Circuit  Court,  to  recover  for  a  bill  of  merchandise,  amounting 
to  $305.62.  Plea,  non-assumpsit;  verdict  and  judgment  for 
defendant  in  the  court  below.     A  new  trial  was  refused. 

See  opinion  for  a  statement  of  the  case. 

D.  A.  Smith,  for  Plaintiffs  in  Error. 
J.  Grimshaw,  for  Defendant  in  Error. 
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Skinner,  J.  This  was  an  action  of  assumpsit,  for  goods 
sold  and  delivered ;  verdict  for  the  defendant,  and  motion  for 
a  new  trial  overruled. 

The  evidence  shows  that,  in  July,  1854;  one  Clarkson  pur- 
chased of  the  plaintiffs,  who  were  wholesale  merchants  of  St. 
Louis,  Missouri,  on  account  of  the  defendant,  who  was  a  coun- 
try merchant  of  Waverly,  Illinois,  a  bill  of  goods,  and  appro- 
priated the  same  to  his  own  use. 

The  plaintiffs  seek  to  recover  from  the  defendant  the  price 
of  the  goods,  on  the  ground  that  Clarkson  was  authorized  by 
the  defendant  to  purchase  them  for  him. 

The  proof  establishes  that  Clarkson  came  to  Waverly  in 
1853,  and  engaged  in  the  purchase,  in  a  small  way,  of  country 
produce  and  poultry,  for  the  St.  Louis  market;  that  he  made 
his  headquarters  and  depot  at  the  defendant's  store,  in  Waverly, 
and  assisted  the  defendant  in  the  store,  selling  goods,  keeping 
books,  and  so  forth ;  continuing  more  or  less  his  business  ot 
purchasing  and  shipping  to  St.  Louis  country  produce.  There 
is,  also,  in  the  record,  evidence,  though  of  an  inconclusive 
character,  tending  to  prove  that  Clarkson  had,  on  other  occa- 
sions, acted  for  the  defendant,  in  purchasing  goods  at  St.  Louis 
for  the  Waverly  store.  The  question  then  arises,  has  a  clerk 
in  a  country  store,  from  the  fact  of  his  employment  as  such, 
authority  to  purchase,  on  credit,  on  account  of  his  employer, 
goods  at  wholesale  in  a  foreign  market?  If  authority  in  such 
case  is  implied  from  the  nature  of  the  employment,  the 
employer  will  be  bound  by  the  purchase,  otherwise  he  will 
not,  where  no  special  prior  authority  or  subsequent  ratification 
is  proved. 

Whatever  acts  are  usually  done  by  such  clerks ;  whatever 
rights  and  powers  they  usually  exercise;  aud  whatever  duties 
they  usually  perform,  in  view  of,  and  according  to,  the  general 
usage  and  course  of  business  in  the  country,  are  within  the 
implied  authority  conferred  by  the  employment.  Story  on 
Agency,  Sec.  106;  2  Kent's  Com.  625;  Potter  v.  Dennison, 
5  Gil.  R.  590. 

A  store  clerk  or  shopman,  employed  to  sell  goods,  k*eep  the 
store  books,  and  to  act  generally  in  the  conduct  of  the  store, 
under  the  supervision  of  the  merchant,  from  the  fact  of  his 
employment,  has  no  authority  to  purchase  abroad  goods  on 
the  credit  and  on  account  of  his  principal.  Story  on  Agency, 
Sees.  88  and  89. 

By  legal  intendment,  from  the  known  course  of  business  and 
habits  of  merchants,  so  well  defined  as  to  admit  of  general 
recognition,  such  a  purchase  would  be  without  the  scope  of 
the  employment,  and  not  obligatory  on  the  principal. 

The  employer  is  presumed  to  confide    to    the   clerk    such 
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powers  as,  in  view  of  the  usual  course  of  trade  and  commerce, 
are  necessarily  or  usually  exercised  by  like  clerks  in  the  par- 
ticular business  engaged  in,  and  as  are  adapted  to  the  ends 
and  purposes  of  the  employment,  and  no  more.  Story  on 
Agency,  Sees.  60,  77  and  78. 

According  to  the  common  course  of  merchants,  it  would  be 
extraordinary  for  a  wholesale  dealer  to  sell  goods  for  a  distant 
country  store,  on  the  credit  of  the  country  merchant,  to  a  mere 
clerk  of  such  merchant,  without  some  satisfactory  evidence  of 
authority,  and  if  he  does  he  acts  at  his  own  peril. 

The  evidence  in  the  record,  tending  to  establish  special 
authority  to  make  the  purchase,  or  recognition  of  authority  in 
this  case  by  the  acts  of  the  defendant,  or  general  usage  to 
confer  and  exercise  such  powers,  is  too  uncertain  and  incon- 
clusive to  have  required  a  finding  of  the  jury  against  the 
defendant;  and  he  is  not  liable  on  account  of  the  purchase, 
from  the  fact  alone  that  Clarkson  was  in  his  employ  as  clerk 
in  the  Waverly  store. 

A  different  rule  of  law  from  what  is  here  declared,  would 
subject  merchants  to  ruin  by  foreign  purchases  of  clerks, 
employed  with  no  intention  to  confer  upon  them  power  to  act 
beyond  the  ordinary  business  incident  to  the  sale  of  goods  at 
the  place  where  the  merchant  is  located. 

Judgment  affirmed. 


Lucien  Berry  et  al,  Appellants,  v.  Starkey  R.  Powell,  Ad- 
ministrator of  Martin  Masters,  deceased,  Appellee. 

APPEAL  FROM  SCOTT. 

The  surviving  partner  has  not  the  right,  in  the  adjustment  of  accounts  between  him- 
self and  a  deceased  partner,  to  have  his  individual  account  against  the  deceased 
deducted  from  any  balance  which  may  be  found  in  his  hands  as  surviving  partner. 

The  existence  of  a  mortgage  security,  in  favor  of  the  surviving  partner,  does  not 
change  the  rule. 

The  balance  due  from  the  intestate,  found  in  favor  of  the  survivor,  should  be  allowed 
in  the  adjustment,  in  proper  proportion. 

On  the  4th  of  October,  1853,  M.  Masters  and  L.  Berry 
entered  into  articles  of  partnership,  in  the  business  of  keeping* 
livery  stable,  under  the  style  of  Masters  &  Co.,  which  continued 
until  the  12th  of  August,  1854,  when  Masters  died,  intestate. 
Complainant,  as  his  administrator,  on  the  24th  of  September, 
1855,  exhibited  his  bill  in  this  case  for  settlement  of  partner- 
ship accounts,  by  Berry,  as  surviving  partner,  charging  that 
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books  and  effects  of  the  partnership  fell  into  his  hands ;  that 
he  had  collected  debts,  sold  effects,  etc.,  and  had  not  rendered 
account;  that  on  the  12th  of  March,  1854,  Masters  executed 
a  fraudulent  and  colorable  note  and  mortgage  to  Berry,  for 
$825,  conveying  Masters'  interest  in  the  lot  on  which  was  the 
livery  stable,  as  also  all  his  interest  in  the  personal  property 
of  the  partnership ;  that  L.  Berry  and  W.  C.  Berry  had  a 
large  account  against  Masters  &  Co.,  that  was  false  and 
fraudulent.  Bill  did  not  charge  that  any  partnership  debt 
was  outstanding,  and  waived  answer  on  oath,  and  prayed 
account  to  be  taken ;  decree  for  balance  that  might  be  found 
due  complainant,  and  that  the  note  and  mortgage  be  vacated 
as  fraudulent.  Defendants  answer,  denying  all  fraud  and. 
combination,  and  defendant  L.  Berry  admits  partnership ;  gives 
his  version  of  various  matters  appertaining  to  same;  denies 
that  note  and  mortgage  are  fraudulent  and  colorable ;  admits 
that  he  sold  partnership  property  to  amount  of  $2,581.66,  and 
says  that  he  is  ready  and  willing  to  submit  to  account  to  be 
stated  under  the  directions  of  the  court. 

Replication  filed  to  answer. 

The  master's  account  stated: 

1.  Charges  L.  Berry,  as  surviving  partner,  with  $3,039.87,  receipts  of  partnership 
effects,  including  sale  to  amount  of  $2,581.00;  credits  him  with  payments  to- 
amount  of  $2,139.99.  Balance  $899.88,  halt  of  which,  $449.94,  is  due  to  estate 
of  Masters. 

2.  Is  not  very  clear  or  satisfactory,  and  its  subject  matters  referred  to  in  4th;  I  there- 
fore do  not  give  particulars. 

3.  M.  Masters'  estate  to  L.  Berry.    Amount  of  note  for $825.00 

Interest  on  same  from to 

4.  M.  Masters,  deceased,  from  October  4th,  1853,  to  10th  of  August,  1854,  is  charged' 
to  the  firm  $2,014.69;  and  is  credited  $1,927.51.  Balance  against  his  estate,  $87.18;.- 
one  half  of  which,  $43.59,  is  payable  to  L.  Berry. 

Complainant  filed  three  exceptions  to  statements  of  master's 
account,  viz. : 

1st.  That  the  $825  note  was  an  individual  matter  between 
M.  Masters  and  L.  Berry,  and  ought  not  to  be  taken  into  the 
account;  that  note  was  fraudulent,  etc. 

2d.  The  charge  in  master's  report  for  proceeds  of  stable, 
$1,128,  is  not  claimed  in  Berry's  account,  and  therefore  ought 
not  to  be  allowed. 

3d.  The  master's  report  did  not  make  allowance  for  Masters' 
services  during  the  existence  of  the  partnership. 

The  circuit  court  overruled  the  exceptions  of  the  complainant 
to  the  master's  report,  and  decreed  in  favor  of  complainant  for 
$449.94,  and  costs,  when  the  decrees,  irrespective  of  interest 
on  the  $825  note,  should  have  been  in  favor  of  the  defendant, 
L.  Berry,  for  $418.65. 
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Errors  assigned :  1st.  That  the  court  below  rendered  a 
decree  against  L.  Berry,  for  $449.94,  and  costs.  2d.  That  the 
court  below  did  not  render  a  decree  in  favor  of  L.  Berry,  for, 
at  least,  the  sum  of  $418.65,  to  be  paid  by  complainant,  in 
due  course  of  administration. 

D.  A.  Smith,  for  Appellants. 

N.  M.  Knapp,  for  Appellee. 

Scates,  C.  J.  Powell,  as  administrator  of  Masters,  a  deceased 
partner  of  L.  Berry,  filed  this  bill  for  an  account  which  was 
taken  before  the  master,  and  a  decree  for  $449.94,  balance  due 
estate  of  deceased.  This  is  one  half  of  the  balance  struck  by 
the  master,  on  stating  an  account  with  the  plaintiff,  L.  Berry, 
as  surviving  partner.  There  appears  to  be  a  balance,  also,  due 
from  the  intestate,  of  $87.18,  on  stating  an  account  with  him. 
One  half  of  this,  or  $43.59,  would  belong  to  the  surviving 
partner,  and  should  be  deducted  from  the  $449.94,  due  from 
Berry  to  deceased,  which  would  leave  a  balance  of  $406.35. 

The  decree,  corrected  by  reducing  the  amount  to  this  sum, 
will  be  affirmed. 

This  balance  in  the  hands  of  decedent  seems  to  have  been 
inadvertently  overlooked  by  the  court  below. 

The  principal  ground  of  controversy  before  us,  involves  the 
question  of  the  survivor's  right  to  have  an  individual  account 
against  his  deceased  partner,  taken  into  the  account,  and  the 
amount  deducted  out  of  any  balance  found  in  his  hands  as 
surviving  partner.  Were  this  allowable,  the  survivor  would 
be  enabled  to  obtain  full  payment  out  of  the  estate  of  an 
insolvent  partner,  and  to  the  exclusion  of  all  other  creditors. 
This  is  clearly  contrary  to  the  general  policy  of  our  laws  in 
relation  to  settlement  of  estates.  Rev.  Stat.  1845,  p.  561, 
Sec.  115. 

Where  mutual  accounts  upon  mutual  dealings  exist,  the 
balance  of  account  becomes  the  debt  due  from  the  one  to  the 
other,  and  such  only  is  demanded  in  practice  under  our 
practice  act.     Ibid.  p.  416,  Sec.  19. 

But  partnership  interests,  on  taking  partnership  accounts  in 
equity,  are  on  a  different  foundation. 

We  need  not  determine  here  what  power  a  court  of  equity 
might  have  to  adjust  the  individual  claims  of  partners  against 
each  other, by  taking  them  into  account,  on  settling  partner- 
ship dealings.  Here  the  bill  discloses  the  fact  of  the  insolvency 
of  the  estate  of  the  deceased  partner.  The  allowance  of  the 
individual  indebtedness  might,  in  principle,  defeat  all  other 
creditors,  and  absorb  the  estate.     The  existence  of  a  mortgage 


DECEMBER  TERM,  1856.  101 

Bishop  et  al  v.  Williams. 

security  cannot  vary  or  change  the  principle ;  for  if  the  partner 
have  this  right,  it  must  exist  independent  of  his  holding  a 
mortgage  security. 

Whatever  might  be  the  effect  of  the  decree  as  it  now  stands, 
it  will  be  so  amended  as  not  to  include  an  adjudication  upon 
the  rights  of  the  parties  to  the  mortgage. 

As  there  is  no  reason  to  remand  this  cause  for  correction  of 
the  decree,  decree  will  be  entered  here  for  four  hundred  and 
six  dollars  and  thirty-five  cents. 


Almer  E.  Bishop  et  al.,  Appellants,  v.  Joseph  R.  Williams, 

Appellee. 


APPEAL  FKOM  BOONE. 

Where  a  sale  of  land  was  made  for  $400,  and  a  bond  of  a  date  subsequent  to  that  of 
the  deed  was  given  by  V>. :  vendee  to  the  vendor,  to  reconvey  the  same  land  for 
$800,  at  the  expiration  of  two  years,  it  was  Held,  That  a  jury  might  ascertain, 
from  all  the  transactions  between  the  parties,  whether  the  deed  was  intended  to 
secure  the  loan  of  $400,  to  be  repaid  by  $800  in  two  years,  and  whether  the  agree- 
ment was  usurious  or  not. 

This  was  a  bill  in  chancery.  On  the  4th  day  of  April,  1853, 
the  appellees  filed  their  bill,  setting  forth  that  in  the  month  of 
February,  1853,  Arasmus  D.  Bishop  was  the  owner  of  several 
pieces  of  real  estate  in  Belvidere,  Boone  county ;  that  the  said 
Arasmus  D.  Bishop  then  intended  going  to  California,  and 
applied  to  the  appellant  for  a  loan  of  $400.  That  said  Williams 
agreed  t)  let  said  Bishop  have  $400  for  the  period  of  two  years, 
at  the  end  of  which  time  the  said  Bishop  was  to  repay  the 
same,  with  $400,  making  in  all  the  sum  of  $£00.  That  Bishop,, 
to  secure  the  same,  was  to  convey  the  lots  in  question  to 
Williams,  and  Williams  was  to  give  a  bond  agreeing  to  recon- 
vey within  two  years,  on  Bishop's  paying  him  $800.  That  to 
secure  the  said  sum  of  $800,  the  said  Bishop  and  Emeline  K» 
Bishop,  his  wife,  on  the  13th  of  February,  1850,  executed  a 
deed  of  that  date,  conveying  lots  one  and  two,  in  Mock  No.  3, 
in  F.  W.  Crosby's  addition  to  Belvidere,  lying  and  being  on 
Mechanic  street,  in  the  county  of  Boone,  to  said  Joseph  R. 
Williams,  in  fee  simple  absolute,  with  the  usual  covenants  of 
warranty  and  seizin,  in  consideration  of  the  sum  of  $400,  paid 
by  said  Williams  to  them.  That  they  believe  said  deed  was 
not  delivered  to  said  Williams  until  about  the  time  the  bond^ 
hereinafter  spoken  of,  was  delivered,  the  delivery  of  said  deed 
and  bond  being  intended  by  said  parties  to  be  simultaneous 
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acts.     That  said  Williams,  in  pursuance  of  said  agreement,  on 
or   about   the    19th    day    of  February,  1850,   executed   and 
delivered  unto  said  Bishop  his  bond,  in  the  sum  of  $1,600. 
conditioned  for  the  reconveyance  of  the  aforesaid  lots  to  said 
Bishop,  his  heirs  and  assigns,  upon  the  payment,  by  him  or 
them,  to  said  Williams,  two  years  from  the  date  thereof,  of  the 
sum  of  $800.     That  said  Bishop  received  from  said  Williams 
the  said  sum  of  $400.      That  said  deed  was  recorded  on  the 
19th  of  February,  1850,  and  the  bond  on  the  6th  of  February, 
1851.     That  said  deed  and  bond,  in  connection  with  each  other, 
and  the  previous  agreement  of  the  parties  for  the  loan  of  money 
to  be  repaid,  constituted  but  a  mortgage  of  said  lots  by  said 
Bishop  to  said  Williams.     That  said  Bishop  died  intestate,  in 
the  month  of  September  or  October,  1850,  while  on  his  way 
to  California,  leaving  the  said  Emeline  K.  Bishop  his  widow, 
and  Aimer  E.  Bishop,  Jeannette  M.  Bishop,  Ashley  C.  Bishop, 
Noel  D.  Bishop,  Dighton  E.  Bishop,  Rosetta  A.   Bishop,  and 
Sarah  E.  Bishop  his  heirs  at  law.     That  said  Sarah  E.  Bishop 
died  on  the  24th  day  of  August,  1851.    That  since  said  Bishop 
went  to  California,  said  Jeanuette  M.  Bishop  hath  intermarried 
with  the  said  Herman  R.  Mead.      That  said   Williams,  about 
the  time  said  Bishop  started  for  California,  took  possession  of 
said  premises,  and  since  then  to  the  present  time  has  received 
the  rents  thereof.      That  there  are  on  said  lots  two  houses, 
which  have  been  constantly  rented,  each  for  the   sum  of  one 
dollar  per  week.      That   said    Williams  has  permitted  said 
premises  to  become  dilapidated  and  out  of  repair.     That  he 
has  taken  away  several  valuable  fruit  trees.     That  said  houses 
and  lots,  at  the  time  said  Williams  took  possession,  were  in 
good  repair,  and  worth  $800.     That  by  his  not  keeping  them 
in  repair,  they  have  deteriorated  in  value.       That  letters  of 
administration  were  granted  to  said  Emeline  K.  Bishop,  and 
that  she  has  given  bond  and  entered  upon  her  duties.      The 
bill  charges  that  the  interest  reserved  by  the  said  agreement 
was  more  than  that  allowed  by  law.     That  said  Williams,  on 
the  22d  day  of  December,  1852,  filed  in  the  office  of  the  clerk 
of  the  court  his  bill  of  complaint  against  said  Bishop,  to  have 
said  bond,  hereinbefore  spoken  of,  delivered  up  and  canceled, 
and  the  bill  prays  that  Williams  may  be  enjoined  from  further 
proceeding  in  said  cause. 

The  bill  further  charges,  that  on  the  29th  day  of  March, 
1853,  the  complainant  caused  to  be  tendered  to  the  said  Joseph 
R.  Williams  the  sum  of  $161,  in  gold  coin,  and  presented  to 
him  for  execution  of  a  deed  reconveying  the  lots  aforesaid  to 
the  complainant,  but  that  the  said  Williams  refused  to  receive 
the  $161,  and  to  execute  the  deed.  Thai,  afterward  the  com- 
plainants offered  to  pay  said  Williams  the  sum  of  $200,  if  he 
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would  execute  said  deed,  but  that  he  refused  so  to  do.  That 
the  said  sum  of  $161  (which  they  have  brought  into  court) 
amounts  with  the  rent  received  by  said  Williams,  to  the  said 
sum  of  $400,  with  interest  thereon  at  the  rate  of  six  per  cent. 

The  bill  prays  that  the  said  Williams  may  answer  the  bill 
of  complaint,  without  oath,  and  that  an  account  may  be  taken 
of  what  is  due  for  principal  and  interest,  on  the  money  loaned 
by  said  Williams  to  said  Bishop,  and  that  an  account  may  be 
taken  of  what  hath  become  due  or  ought  to  be  paid  by  said 
Williams  for  the  rents  and  occupation  of  said  premises,  and 
also  of  waste  done  and  suffered  by  said  Williams  to  said 
premises,  and  if  they  exceed  the  amount  loaned,  and  interest, 
he  may  pay  the  excess  to  the  orators.  That  said  Williams 
may  surrender  said  premises  and  reconvey  the  same  to  the  com- 
plainant, free  of  all  incumbrance  done  by  him  or  under  him. 
That  said  deed  from  said  Bishop  and  wife  to  said  Williams,  may 
be  declared  to  be  a  conveyance  in  mortgage  to  secure  the  said 
$400  and  interest,  and  that  upon  the  payment  of  said, sum  the 
said  deed  and  bond  may  be  declared  to  cease.  That  said  Wil- 
liams may  be  restrained  from  receiving  the  rents  and  profits  of 
said  premises,  and  the  further  prosecution  of  said  suit,  and  such 
injunction  be  made  perpetual.  That  a  receiver  be  appointed, 
and  for  further  relief.  Summons  issued  on  the  4th  of  April, 
1853,  and  was  served  on  the  8th  of  April,  1853. 

On  the — day  of  April,  1853,  the  Defendant  filed  his  answer, 
setting  forth  that  said  Bishop  and  his  wife,  on  the  15th  day  of 
February,  1850,  executed  the  deed  referred  to  in  said  bill,  to 
said  Williams.  That  the  same  was  recorded  on  the  19th  of 
February,  1850,  in  the  recorder's  office  of  Boone  county. 
That  the  defendant  on  the  delivery  of  said  deed,  on  the  15th 
day  of  February,  1850,  entered  at  once  into  possession  of  said 
premises,  and  has  ever  since  held  and  now  holds  them.  That 
after  the  delivery  of  said  deed  the  said  Williams  bargained 
with  said  Bishop,  and  agreed  to  let  the  said  Bishop  have  the 
privilege  and  refusal  of  buying  back  said  lots  at  any  time 
within  two  years  from  the  date  of  the  agreement,  for  the  price 
of  $800.  That  defendant  consented  to  hold  said  land  for  that 
length  of  time,  and,  as  evidence  of  their  contract,  executed  the 
bond  referred  to  in  said  bill,  and  delivered  the  same  to  said 
Bishop.  That  this  contract  was  separate  and  distinct  from  the 
previous  contract  of  sale  and  purchase  of  said  lots.  That  the 
contract  of  the  15th  of  February,  was  an  absolute  purchase 
and  sale  of  said  lots.  That  at  that  time  the  property  was  only 
worth  $400.  That  the  bond  was  not  put  on  record  until  the 
5th  of  February,  1851.  That  said  Bishop  has  not  returned 
from  California.  That  on  the  22d  of  December,  1853,  said 
defendant  filed  his  bill  in  the  Boone  Circuit   Court,  to  have 
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said  bond  canceled,  against  Bishop.  That  up  to  the  4th  of 
April,  1853,  the  complainants  never  attempted  to  assert  any 
right  .in  and  to  the  said  premises,  by  virtue  of  said  bond. 
That  it  is  true  a  tender  was  made  as  alleged  in  the  bill.  That 
there  never  was  at  any  time  any  contract  or  understanding 
between  said  Bishop  and  this  defendant  that  the  transaction 
between  them  was  to  be  a  loan  of  money,  to  be  repaid  in 
future,  but  an  absolute  sale. 

The  court  ordered  an  issue  to  be  found,  to  be  tried  by  a 
jury,  whether  the  bond  and  deed  aforesaid  were  given  by  way 
of  mortgage,  to  secure  the  repayment  of  the  money,  or  as  an 
absolute  conveyance  to  said  defendant. 

The  feigned  issue  was  tried,  and  the  jury  fouiM  for  the 
complainants. 

A  final  hearing  was  had,  and  the  court  decreed  that  said  bond 
and  deed  were  given  to  cover  up  a  loan  on  which  was  received 
more  than  the  legal  rate  of  interest.  That  the  complainants 
have  a  right  to  redeem  said  lands,  and  to  have  an  account  of 
the  rents  and  profits.  That  after  a  computation  of  the  rents, 
etc.,  etc.,  the  complainants  are  entitled  to  $98.  That  the 
complainants  be  put  in  possession,  and  that  said  "Williams 
should  execute  a  release  of  said  premises  to  said  complain- 
ants, and  in  case  of  refusal,  a  commissioner  be  appointed  to 
execute  the  same. 

This  cause  was  transferred,  by  consent,  from  the  third  to  the 
second  grand  division. 

C.  Beckwith,  for  Appellants. 

W.  T.  Burgess  and  A.  C.  Fuller,  for  Appellee. 

Skinner,  J.  This  was  a  bill  in  equity,  by  the  heirs  and  legal 
representative  of  Bishop,  against  Williams,  to  redeem  certain 
real  estate,  by  their  ancestor,  on  the  15th  day  of  February, 
1850,  by  deed  absolute  on  its  face,  conveyed  to  Williams,  for 
the  consideration  of  four  hundred  dollars;  und  by  Williams, 
on  the  19th  day  of  February,  1850,  in  writing,  contracted  to 
be  reconvened  to  Bishop,  in  two  years  thereafter,  and  upon 
the  payment  of  eight  hundred  dollars. 

The  bill  charges  that  the  transaction  was  really  a  loan  of 
money,  and  so  intended  by  the  parties,  and  that  the  deed  and 
contract  were  all  one  transaction,  and  made  to  secure  the 
repayment  of  the  sum  of  four  hundred  dollars  loaned,  with 
usurious  interest,  and  were  intended  to  operate  as  a  mortgage. 

Williams  answered  (not  under  oath),  denying  the  material 
allegations  and  charges  of  the  bill,  and  insisting  that  the  sale 
and  conveyance   were   absolute  and  unconditional,  and   that 
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afterward  the  contract  of  resale  to  Bishop  was  made  as  an 
independent  transaction.  The  complainants  replied,  and  a. 
feigned  issue,  as  to  whether  the  transaction  was  a  loan  of 
money  and  mortgage,  or  an  absolute  sale  and  conveyance,  was 
made  and  tried  by  a  jury,  as  an  issue  out  of  chancery,  who 
found  the  issue  for  the  complainants,  and  the  court,  upon  final 
hearing,  rendered  a  decree  accordingly. 

The  court  overruled  a  motion  for  a  new  trial  of  the  feigned 
issue,  which  decision,  and  the  decision  of  the  court  rendering; 
the  final  decree  upon  the  hearing,  are  assigned  for  error. 

This  case  was  before  this  court  upon  a  former  appeal  of 
Williams,  and  the  principles  of  equity  mainly  involved  in  this 
record,  were  then  examined  and  decided.  Williams  v.  Bishop, 
15  111.  R.  553.  It  is  unnecessary,  therefore,  to  enter  upon  a 
discussion  of  the  same  questions.  In  that  case,  this  court  say, 
"  The  real  character  of  the  transaction,  and  the  true  intention 
of  the  parties,  may  be  inquired  into,  and  shall  govern,  notwith- 
standing they  may  have  adopted  the  form  of  an  absolute 
conveyance  and  bond  for  resale.  And  if  such  transaction  was 
really  a  loan,  and  these  instruments  were  executed  to  secure 
it,  it  is  a  mortgage ;  and  once  a  mortgage,  it  so  continues/"" 

The  decision  of  the  court  overruling  the  motion  for  a  new 
trial  of  the  issue,  involves  the  sufficiency  of  the  evidence  to 
justify  the  finding  of  the  jury,  and  the  law  of  the  instructions 
given  on  the  trial  of  that  issue  on  the  part  of  the  complainants. 

The  instructions  are  as  follows  : 

The  jury    are    instructed,  that    if    they   believe,  from    the 
evidence,  that  the  deed  to  Williams  was    intended  as  a  security 
for  the  four  hundred  dollars  and  not  an  absolute  sale,  and  that 
the  land  was  to  be  reconveyed  to  Bishop  upon  the  payment  of 
$800,  two  years  thereafter,  then  they  should  find  for  plaintiff. 

That  the  fact  that  the  plaintiffs  did  not  put  the  bond  upon 
record  at  the  time  it  was  executed,  or  that  they  did  not  tender 
to  Williams  any  money  at  the  expiration  of  the  two  years,  does 
not  necessarily  establish  that  the  sale  was  an  absolute  one. 

The  jury  are  instructed,  that  if  they  believe,  from  the- 
evidence,  that  the  transaction  between  Bishop  and  Williams 
was  an  advance-of  money,  and  that  the  deed  and  bond  were 
executed  to  cover  a  usurious  loan,  they  should  find  for  the 
plaintiff's. 

That  if  they  believe,  from  the  evidence,  that  the  bond  and 
deed  were  delivered  at  the  same  time,  or  that  when  the  deed 
was  delivered  it  was  understood  or  agreed  that  the  bond  was 
to  be  executed,  and  that  the  bond  was  executed  in  pursuance 
of  such  an  agreement,  then  the  bond  and  deed  arc  to  be  con- 
strued as  forming  one  transaction,  and  the  law  declares  the 
deed  to  be  in  the  nature  of  a  mortgage. 
7 
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The  jury  are  instructed,  that  if  they  believe,  from  the 
evidence,  that  at  the  time  the  deed /was  executed  or  delivered 
to  Williams,  it  was  agreed  or  understood  by  Williams  that  the 
bond  was  to  be  executed  then,  this  is  a  circumstance  which  the 
jury  should  consider,  and  from  which  they  may  infer  that  the 
conveyance  was  made  as  security  for  the  advance  of  the  four 
hundred  dollars. 

That  if  the  jury  believe,  from  the  evidence,  that  the  property 
in  controversy  was,  at  a  fair  valuation,  worth  a  much  larger 
price  than  $400,  on  the  15th  or  19th  of  February,  1850,  then 
this  is  a  circumstance  to  be  considered  in  connection  with  the 
other  evidence,  as  favoring  the  claim  of  plaintiffs,  that  the 
transaction  was  a  loan  of  money. 

The  instructions,  in  the  sense  evidently  intended  and  under- 
stood by  the  jury,  correctly  state  the  law  applicable  to  the  case. 

The  evidence  in  the  record  and  before  the  court  upon  the 
final  hearing,  warrants  the  judicial  conclusion,  that  the  tran- 
action  was,  as  alleged  in  the  bill,  a  loan  of  money  and  security 
for  the  same,  and  not  an  absolute  sale  and  conveyance ;  and, 
without  repeating  and  commenting  upon  the  evidence,  we 
hold  the  final  decree,  under  the  sanction  of  the  verdict,  such 
an  one  as  the  equity  of  the  case  required. 

Decree  Affirmed. 


John  J.  Lake,  Plaintiff  in  Error,  v.  Alexander    Campbell, 
Defendant  in  Error. 

ERROR  TO  DeWITT. 

An  agency  by  parol  will  authorize  the  agent  to  execute  a  written  lease  without  seal, 
for  four  years,  in  the  name  of  and  for  his  principal;  and  such  a  lease  will  be  good 
under  the  statutes  of  this  state  concerning  frauds  and  perjuries,  and  regulating 
conveyances. 

The  lease  needs  not  a  seal,  nor  acknowledgment  and  recording  to  give  it  validity 
between  the  parties. 

This  was  a  declaration  in  ejectment,  filed  by  the  defendant 
in  error  against  the  plaintiff  in  error,  on  the  14th  day  of  Octo- 
ber, A.  D.  1856,  in  the  circuit  court  of  De  Witt  county,  to 
recover  possession  of  lot  number  10  in  block  number  50,  in 
the  town  of  Mount  Pleasant,  in  said  county  and  state,  aud 
setting  forth  that  the  plaintiff  claims  said  premises  for  a  term 
of  four  years,  from  and  after  the  1st  day  of  July,  A.  D.   1856. 

On  the  same  day,  viz.,  the  14th  October,  1856,  the  defend- 
ant filed  his  plea  of  "  not  guilty"  thereto.  And  thereafter, 
on  the  said  14uh  October,  1856,  issue  being  joined  by  the  par- 
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ties,  the  jury  duly  sworn  to  try  the  same,  rendered  the  follow- 
ing verdict,  to  wit:  "We,  the  jury,  find  the  issue  joined  in 
favor  of  the  plaintiff,  and  find  that  the  plaintiff  is  entitled  to 
the  possession  of  the  premises  for  the  term  of  four  years  from 
and  after  the  1st  day  of  July,  A.  D.,  1856,  and  assess  the 
damages  at  one  cent.  "  It  was,  therefore,  ordered  by  the  court 
that  the  plaintiff  have  and  recover  possession  of  said  described 
premises  for  the  term  aforesaid,  and  his  costs  therein  expended, 
and  that  execution  issue  therefor.  And  that  writ  of  possession 
issue  to  sheriff  to  put  plaintiff  in  possession  of  said  lot. 

And  thereafter,  on  the  said  14th  day  of  October,  A.  D.  1856, 
the  defendant  filed  in  the  office  of  the  clerk  of  said  court  his 
bill  of  exceptions,  duly  signed  and  sealed,  together  with  the 
instructions  given  to  and  withheld  from  the  jury,  which  bill 
of  exceptions  sets  forth,  that  on  the  trial  of  the  said  cause  the 
plaintiff  proved  that  the  defendant,  at  the  time  of  the  com- 
mencement of  the  said  suit,  was  in  possession  of  the  said 
described  premises,  and  by  leave  of  the  court,  produced  and 
read  in  evidence  to  the  jury,  the  following  lease  and  letter 
(having  duly  proved  the  signatures  thereto) : 

Ksow  all  Mes  by  TtiESE  Presents,  That  I,  John  J.  Lake,  have  let  and  leased, 
■and  hereby  do  let  and  lease,  to  Alexander  Campbell,  lor  the  term  of  four  years,  lot 
number  10  in  block  number  50  in  the  the  town  of  Mount  Pleasant,  with  the  dwelling- 
house  thereon  now  occupied  by  me  at  a  yearly  rent  of  one  hundred  dollars,  to  be  paid 
at  the  end  of  each  year,  possession  to  be  given  and  rent  to  begin  to  run  on  the  first 
•day  of  July,  1856. 
Witness  my  hand,  this  1st  day  of  May,  A.  D.  1856. 

JOHX  J.  LAKE, 
By  John  R.  Blackford,  his  Agent. 

June  10,  1856. 
Mr.  Alexander  Cailpbell: 

Sir:— I  find  it  will  be  highly  inconvenient  for  me  to  give  up  the  possession  of 
my  house  on  lot  number  10,  block  number  50,  on  the  1st  day  of  July,  which  John  ft. 
Blackford,  my  agent,  leased  to  you  by  a  lease  dated  the  1st  day  of  May;  but  I  have 
faded  to  get  another  place  as  I  expected,  and  have  concluded  that  I  would  rather  pay 
you  the  damages  for  the  disappointment  than  give  you  the  possession.  Blackford's 
authority  was  only  verbal,  and  I  am  advised  that  as  his  authority  to  lease  the  property 
was  not  in  writing,  and  the  lease  was  not  under  seal,  I  can  hold  possession  in  law, 
and  am  only  liable  for  the  damages  (it  any) ,  which  I  am  willing  to  pav.  I  give  you 
•this  notice  therefore,  that  I  will  not  give  possession  on  the  1st  of  July  (as  mentioned 
in  the  lease) ,  that  you  may  look  out  lor  another  place  in  time. 

Yours,  truly, 

JOHX  J.  LAKE. 

To  the  reading  of  which  papers  as  evidence,  defendant,  by 
his  attorney,  objected,  to  which,  being  overruled  by  the  court, 
defendant  excepted. 
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The  above  being  all  the  evidence  offered,  and  the  same 
being  closed,  defendant  asked  the  court  to  give  the  jury  the 
following  instructions,  to  wit: 

That  a  verbal  authority  to  an  agent  to  lease  the  real  estate- 
of  his  principal,  while  it  is  sufficient  to  bind  the  principal  so 
as  to  charge  him  with  damages  for  a  refusal  to  giy^  possession 
is  not  sufficient  to  enable  him  to  make  a  lease,  which,  as  a 
mere  conveyance,  passes  any  estate  to  the  lessee. 

That  unless  it  has  been  proven  that  Blackford's  authority  to 
make  the  lease  was  in  writing,  the  plaintiff  cannot  recover. 

That  unless  Blackford's  authority  from  Lake  to  lease  the 
premises,  is  proven  to  have  been  in  writing,  and  under  seal, 
the  plaintiff  cannot  recover. 

That  unless  Blackford's  authority  was  by  power  of  attorney,, 
under  seal,  and  duly  acknowledged  and  recorded,  according 
to  the  provisions  in  section  24  of  the  24th  chapter  of  revised 
statutes,  concerning  conveyances,  the  plaintiff  cannot  recover. 

That,  by  the  law  of  conveyances  in  Illinois,  it  is  necessary 
to  the  validity  of  a  lease  of  real  estate  as  a  conveyance,  that, 
the  same  shall  be  by  deed,  under  seal. 

That  the  plaintiff  in  the  case  cannot  recover  because  the 
lease  under  which  he  claims  is  not  under  seal,  as  required  by 
the  first  section  of  the  chapter  entitled  "  Conveyances, "  in  the 
revised  statutes. 

That  a  lease,  without  being  sealed,  passes  no  estate  to  the 
lessee,  and  is  not  sufficient  to  maintain  ejectment  upon. 

To  the  whole  of  which  instructions  the  plaintiff  objected,, 
and  the  court  refused  to  give  the  same,  t )  which  the  defendant 
then  and  there  excepted. 

The  court  gave  to  the  jury  the  following  instruction  at  the 
instance  of  the  plaintiff: 

That  if  they  believe,  from  the  evidence,  that,  before  the 
making  of  the  lease,  defendant  had  given  Blackford  verbal 
authority  to  make  the  lease  read  in  evidence,  and  that  in. 
pursuance  of  said  authority,  he  did  make  the  lease  read  in 
evidence,  and  that  defendant  afterward  refused  to  give  pos- 
session according  to  the  terms  of  said  lease,  and  that  defend- 
ant was  in  possession  of  the  premises  at  the  beginning  of  this 
suit,  in  each  case  the  plaintiff  is  entitled  to  recover.  And  it 
is  no  valid  objection  that  the  authority  of  the  agent  was  not  m 
writing,  and  not  under  seal,  nor  is  it  a  valid  objection  that  the 
lease  is  not  under  seal. 

To  the  giving  of  which  instruction,  defendant,  before  the- 
same  was  given,  objected,  but  the  court  overruled  defendant's 
objection,  and  gave  the  same,  to  which  decision  of  the  court 
the  defendant  excepted. 

The  errors  assigned  are  : 
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Giving  the  instructions  asked  for  by  the  plaintiff. 
Refusing  to  give  the  instructions  asked  for  by  defendant. 
In   the    admission    of  evidence    which    should   have   been 
•excluded. 

C.  Beckwith  and  T.  L.  Dickey,  for  Plaintiff  in  Error. 

G.  L.  Higbee  and  Glover  and  Cook,  for  Defendant  in  Error. 

Scates,  C.  J.  Will  an  agency,  by  parol,  authorize  the 
agent  to  execute  a  written  lease  without  seal,  for  four  years,  in 
the  name  of,  and  for  his  principal ;  and  is  such  a  lease  good 
under  the  statutes  of  frauds  and  perjuries,  and  conveyances  of 
this  state?  are  the  questions  presented  in  this  record.  We 
solve  both  questions  affirmatively. 

First.  Sales  at  auction  are  within  the  statute  of  frauds, 
and  the  auctioneer  is  the  agent  of  both  parties,  in  making  and 
signing  a  memorandum  in  writing.  Burke  v.  Haley's  admrs., 
2  Gil.  R.  614  ;  Doty  v.  Wilder,  \b  111.  R.  407.  Parol  author- 
ity to  the  auctioneer  is  sufficient  under  the  statute.  Doty  v. 
Wilder.  This  same  principle  is  equally  applicable  to  agencies 
generally,  and  under  such  an  agency,  the  agent  may  execute  a 
simple  contract  writing  for  his  principal.  Johnson  v.  Dodge, 
17  III.  R.  433 ;    Yerby  v.  Grigsby,  9  Leigh.  R.  387. 

Second.  In  general  at  the  common  law,  an  individual  com- 
petent to  sell,  could  make  a  feoffment  by  parol,  and  convey 
the  fee  by  livery  of  seizin.  1  Shepp.  Touch.,  5  Law  Lib. 
top  361,  363;  Roberts  on  Frauds,  262  to  272.  where  a  short 
history  of  modes  of  conveyance  will  be  lound. 

So  a  feoffment  by  deed  could  be  made  by  sealing  and  deliv- 
ery, with  seizin,  without  signing.  5  Law  Lib.  top  361,  121, 
122;  Wright  v.  Wakeford,  17  Ves.  Jr.  R.  454.  Until  the 
statute  of  frauds  superadded  the  signing.  Roberts  on  Frauds, 
appendix,  467,  Sees.  1,  2,  3,  4,  etc.,  of  statute  of  frauds. 

This  was  equally  applicable  to  all  lessor  estates  in  lands,  or 
other  interests  of,  in,  or  out  of  lands,  lying  in  livery,  such  as 
terms  for  life  or  years.  But  interests  of,  in,  out  of,  or  concern- 
ing lands  lying  in  grant  and  not  in  livery ;  such  as  rents, 
profits,  or  commodity,  always  required  a  writing  sealed  and 
delivered,  and  after  the  statute,  a  signing  also.  4  Kent,  Com. 
490;  2  Black  Com.  317;  Roberts  on  Frauds,  265,  270. 

Estates  for  life  and  for  years,  lying  in  livery,  could,  there- 
fore, be  created  by  parol  before  the  statute  of  frauds,  and  so 
might  estates  or  terms  not  exceeding  three  years  from  the 
making,  where  the  rent  amounted  to  two- thirds  of  the  full 
improved  value  after  the  statute.  Freehold  estates  and  terms 
for  more  than  three  years,  when  created  by  parol  after  the 
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statutes,  were  reduced  to,  and  given  the  effect  of  estates  or 
leases  at  will — that  is,  from  year  to  year  only.  Nor  could  an 
assignment  or  transfer  of  any  such  estates,  however  created, 
be  made  without  writing,  signed  by  the  party,  or  his  agent, 
authorized  in  writing. 

These  are,  in  substance,  the  provisions  of  the  first  three 
sections  of  the  English  statute.  They  are  omitted  in  ours. 
The  first  section  of  our  statute,  and  the  fourth  section  of  the 
English,  are  almost  identical.  The  difference  consists  in  our 
adding  to  the  fourth  clause  of  the  English  "or  upon  any  con- 
tract or  sale  (ours  'contract  for  sale')  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them,"  these 
words  "for  a  longer  term  than  one  year;"  and  to  the  sixth 
clause,  "unless  the  (ours  'promise  or')  agreement,"  etc.,  be 
in  writing.  See  statutes,  Roberts  on  Frauds,  App.  467,  468; 
Rev.  Stat.  1845,  p.  258.  The  addition  "for  a  longer  term 
than  one  year,"  is  the  only  one  I  conceive,  which  alters  the 
sense  of  the  English  statute;  the  others  only  express  more  at 
large  the  true  sense  of  it.  This,  however,  has  limited  the 
validity  of  parol  contracts  for  sale  of  the  fee,  or  other  lesser 
"interest  in  or  concerning"  land,  including  freehold  and 
estates  for  years,  to  one  year,  so  far  as  an  action  at  law  is 
concerned.  This  provision  is  in  this  respect  like  a  statute  of 
limitation ;  it  does  not  declare  the  contract  void,  but  will  allow 
no  action  to  arise  upon,  or  be  maintainable  for  a  breach  of  it, 
in  any  of  its  provisions  or  effects  upon  the  interests  of  the 
vendor  or  lessor  for  more  than  one  year.  Wnile  it  may  not  be 
given  in  evidence  in  support  of  an  action  for  a  higher,  larger 
or  longer  continuance  of  the  fee  or  interest — it  is  admissible 
in  evidence  to  support  an  action  for  one  year's  interest — if 
that  be  the  sense  of  the  contract  of  the  parties,  or  consistent 
or  compatible  with  it.  Roberts  on  Frauds,  241,  243  and  note 
(93).  And  so  it  may  enure  as  a  lease  from  year  to  year,  if  the 
lessee  hold  over.  In  regulating  the  terms  of  the  substituted" 
interest  (Roberts  on  Frauds,  244  to  247;  2  Crabb's  Real 
Prop.  230;  30  Law  Lib.  148;  Moreheadw  Watkyns,  5  B. 
Mortroe  R.  228),  and  implied  assumpsit  would  lie  for  use  and 
occupation. 

Leases  of  terms  for  years,  were  of  a  very  low  degree  of 
interest  in  their  origin,  and  subject  to  be  destroyed  at  the 
pleasure  of  the  lessor  by  suffering  a  common  recovery  (1 
Preston  on  Est.  202  to  206),  until  21  Hen.  VIII.,  Cap.  15, 
which  gave  the  lessee  a  right  to  falsify  the  recovery.  Id.  D 
Mod.  R.  102;  1  Greenlf.  Criuse  on  Real  Prop.  222  to  226;  2 
Crabb.  Real  Prop.  225  (30  Law  Lib.  145).  It  grew  into  an 
estate  of  greater  consequence  after  that  statute,  and  became  a 
settled,   permanent  interest,   maintainable  as  other  rights  and 


DECEMBER  TEEM,  1856.  Ill 

Lake  v.  Campbell. 

interests  by  its  appropriate  remedies.  Still  it  remains  a  chat- 
tel real  only,  to  this  day ;  goes  to  the  administrator,  and  may 
be  sold  without  an  order  of  court  as  is  required  in  cases  of 
freehold  and  fe'e  estates.  Ex  parte  Gay.  adtnr.,  5  Mass.  R. 
419  ;  Chapman  v.  Gray,  15  ibid.  445  ;  Brewster  v.  Hill,  1  N. 
Hamp.  R.  350;  Murdoch  et  al.  v.  Ratcliff  et  al.,  7  Ohio  R. 
122.  These  interests  or  terms,  we  have  seen,  could  be  created 
by  parol  at  common  law,  and  may  now,  for  one  year,  be 
proved  in  support  of  an  action  for  breach  of  it,  or  for  rent 
reserved  under  it.  Those  creating  a  larger  or  longer  term  of 
years,  we  have  seen  are  not  void  under  that  statute,  though 
no  action  will  lie  upon  them.  There  is  an  exception  to  this 
statute,  found  in  a  subsequent  act  (Rev.  Stat.  1845,  p.  336, 
Sec.  1),  which  makes  valid  all  verbal  contracts,  promises, 
assumpsits  or  undertakings  made  in  good  faith  for  the  sale, 
purchase  or  payment  of  improvements  made  upon  the  public 
lands. 

In  the  2d  section  and  following  provisions  of  our  statute 
of  frauds,  there  is  a  very  notable  change  from  the  other  pro- 
visions of  the  English  act  of  frauds  and  perjuries.  The  2d 
section  of  our  act  embodies  the  substance  of  the  2d  section  of 
the  13  Eliz.  Cap.  5,  made  perpetual,  29  Eliz.  Cap.  5,  against 
conveyances  to  defraud  creditors  and  others,  and  also  the  sub- 
stance of  the  2d  section  of  27  Eliz.  Cap.  4,  made  perpetual  by 
30  Eliz.  Cap.  18,  Sec.  3,  against  conveyances,  etc.,  to  defraud 
purchasers.  The.  6th  section  of  the  former,  and  the  4th  sec- 
tion of  the  latter,  contained  exceptions  respectively  in  favor  of 
those  to  whom  "conveyed  or  assured"  "upon  good  consid- 
eration and  bona  fide." 

The  3d  section  of  our  act  was  intended,  doubtless,  to 
embody  these  exceptions  into  our  statute  of  frauds;  it  may 
be  as  an  exception  to  the  provisions  borrowed  from  13  and 
27  Eliz.  against  fraudulent  conveyances.  But  the  language 
extends  it  to  the  whole  chapter — thus  embracing  the  provis- 
ions of  the  first  section.  So  by  it  any  interest  or  estate  in 
lands,  rents,  common  or  profit,  out  of  the  same,  which  may 
be  sold  or  created  "upon  good  consideration,  and  bona  fide 
lawfully  conveyed  or  assured,"  is  excepted  out  of  the  pro- 
visions of  the  chapter.  Now  "conveyed  or  assured"  do  not 
necessarily  import  a  writing,  for  a  feoffment  with  livery  at 
common  law,  was  surely  a  conveyance  of  the  land,  and  must 
have  constituted  one  of  the  common  assurances  of  ihe  king- 
dom. Still  this  construction  would  necessarily  suspend,  repeal, 
or  except  out  of  the  provisions  of  the  first  section,  every  sale 
or  creation  of  an  interest  by  parol  at  the  common  law,  which  is 
made  "upon  good  consideration  and  bona  fide."  The  reason 
of  the  exception  applies  to   the   second   section   only,  which 


112  SPRINGFIELD, 

Lake  v.  Campbell. 


makes  all  contracts,  conveyances,  etc.,  void  as  to  creditors  and 
bona  fide  purchasers,  which  are  made  to  delay,  etc.,  creditors, 
otc.  It  cannot  be,  that  all  bona  fide  sales  of  land,  for  a  val- 
uable consideration  was  intended  to  be  excepted  out  of  the 
provisions  of  the  first  section;  and  they  are  legitimately  out 
of  the  reason  and  intention  of  the  second  section.  We  may, 
therefore,  to  prevent  thus  marring  the  sense  obviously  iDtended 
by  this  exception,  exclude  the  first  section  from  the  purview 
of  the  third,  by  referring  its  operation  to  that  class  of  convey- 
ances and  assurances  contained  in  writings. 

The  statute  of  frauds  only  required  these  contracts  for  sale 
of  land,  etc.,  to  be  in  writing  and  signed  by  the  party,  or  his 
agent  thereunto  lawfully  authorized.  The  agent  was  to  be 
authorized  by  writing,  to  create,  sell  or  transfer  the  freehold 
and  leasehold  interests  mentioned  in  the  first  three  sections  of 
the  English  statute  of  frauds. 

But  that  mode  of  constituting  an  agent  is  dropped  in  the 
4th  section  of  the  English,  and  the  1st  section  of  ours,  which 
only  require  the  agent  to  be  "lawfully  authorized"  thereunto. 
We,  therefore,  determine  the  sufficiency  of  the  power  whether 
by  verbal  or  written  parol,  or  under  seal,  according  to  the 
nature,  and  solemnity  of  the  act  to  be  done,  or  the  dignity  of 
the  instrument  to  be  executed,  as  at  the  common  law.  This 
statute  makes  no  requirement  for  sealing;  its  provisions  are 
complied  with  and  satisfied  by  writing  and  signing,  by  the 
party  to  be  bound,  or  his  agent  for  him.  The  common  law 
conveyance,  by  feoffment  and  livery  of  seizin,  is  abolished.  So 
far  as  this  act  has  provided,  granting  and  signing  would  be 
substituted.  And  so  the  law  stands  as  to  leases  for  years. 
They  were  good  by  parol  before  the  statute,  and  might  be 
made  to  commence  mfutnro;  they  never  required  feoffment 
and  livery,  for  the  tenant  was  never  seized  technically.  4 
Kent  Com.  94;  1  Greenlf.  Criuse  Real  Prop.  p.  226,  Sees. 
18  to  21.  The  agency  may  be  created  by  parol,  and  he  may, 
if  authorized,  execute  a  parol  writing  for  leasing  and  sign  the 
name  of  his  principal. 

If  there  be  any  objection  to  this  view,  it  neither  arises  under 
the  statute  of  frauds  nor  from  the  general  principles  applica- 
ble to  creating  terms  for  years.  But  it  must  be  found,  if  any 
where,  in  the  acts  concerning  conveyances  and  recording. 

Writing,  signing,  sealing,  acknowledging  and  recording, 
seem  all  to  have  been  contemplated  as  necessary  to  convey 
the  fee  in  this  territory  under  the  2d  section  of  the  ordinance 
of  1787.  This  did  not  extend  to  leases,  but  to  conveyances 
by  lease  and  release,  and  bargain  and  sale.  It  is  contended 
that  the  spirit  and  provisions  of  the  several  acts  in  relation  to 
conveyance  and  recording,  in  force  here  while  a  territory,  and 
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passed  from  time  to  time  under  the  state  government,  and 
now  in  force,  require  a  writing;,  signing  and  sealing  to  convey 
&  fee,  a  freehold,  or  a  term  of  years.  I  am  of  a  different 
opinion.  I  do  not  propose  to  examine  this  point  generally; 
but  wish,  what  I  may  advance,  to  be  understood  with  refer- 
ence to  leases  for  terms  of  years,  the  subject  before  us. 

I  would  remark,  preliminarily,  that  upon  careful  examina- 
tion, I  find  the  phraseology,  in  subsjance,  the  same  in  all  the 
acts,  in  relation  to  the  validity  of  the  conveyances. 

Beginning  with  the  act  of  1802,  down  to  the  act  of  1845, 
the  provision  is  substantially  that  deeds  and  conveyances  not 
made  and  recorded  as  required  by  those  acts,  are  void  (not 
between  the  parties),  but  as  against  subsequent  bona  fide  pur- 
chasers, creditors  and  incumbrances  without  actual  notice. 
•See  these  several  acts  and  provisions.  Purple's  Real  Estate 
Statutes,  p.  458,  Sec.  3  :  of  1202,  p.  460,  Sec.  8  ;  of  1807.  pp. 
479,  480,  Sec.  15;  of  1827;  Rev.  Stat.  1845,  p.  108,  Sec.  23. 
Livery  of  seizin  is  abolished  (Rev.  Stat.  102,  Sec.  1),  but  it 
was  not  necessary  at  common  law  to  create  a  leasehold  estate. 
All  deeds,  and  other  instruments  of  writing  respecting  real 
estate  are  required  to  be  recorded  (Sec.  22,  p.  108,  Rev. 
Stat.),  and  take  effect  from  filing  for  record  (Sec.  23),  whether 
acknowledged  or  not  (Sec.  28),  as  to  creditors  and  subsequent 
purchasers  without  notice,  and  until  so  filed  they  are  void  as 
to  them.  This  is  the  sum  total  of  the  registering  policy ;  to 
give  notice,  and  avoid  deeds  without  it,  as  to  creditors  and 
subsequent  purchasers.  But  notice  may  arise  from  a  pos- 
session by  a  tenant.  Now  these  laws  do  not  operate  upon 
the  contract  deed  or  conveyance,  as  between  the  parties  to 
them.  But  only  as  between  them,  and  subsequent  purchasers 
without  notice,  and  creditors.  The  policy,  as  well  as  the  pro- 
visions and  effects  of  these  laws,  are  fully  noted  in  B  our  land 
v.  The  County  of  Peoria  ct  al.,  16  111.  R.  538,  and  Reed  et  al. 
v.  Kemp,  ibid.  450,  etc  There  is  no  act  requiring  acknow- 
ledgment or  recording  to  give  validity  between  the  parties. 
An  acknowledgment  stands  for  proof  of  execution,  which  must 
be  shown  as  at  common  law  in  its  absence.  Sec  28,  p.  109, 
Hev.  Stat.  The  same  remarks  will  apply  to  letters  of  attor- 
ney concerning  real  estate.  The  24th  section  of  the  act  of 
conveyances,  p.  108,  does  not  describe  that  all  agencies  •  shall 
be  evidenced  by  a  written  or  sealed  power  or  letter  of  attorney. 
But  it  requires  all  such  as  must  be  in  writing  to  be  recorded, 
like  other  instruments  concerning  the  realty.  The  convey- 
ances were  void  until  recorded,  as  it  would  seem  by  the  cases 
referred  to  in  Vermont.  Harrington  et  al.  v.  Gage  et  al.,  G 
Term.  R.  534;  Boyce  v.  Hard,  24  ibid.  626.  There  is  no 
provision  in  our  acts  that  makes  the  recording  essential  to  the 


114  SPRINGFIELD, 

McBean  v.  Ritchie. 


validity  of  the  deed  as  between  the  parties.  This  lease  needs 
not  a  seal,  nor  the  acknowledgement  and  recording  to  give  it 
validity  between  the  parties. 

It  was  held  under  the  English  statute  that  a  parol  agency 
was  good,  and  we  have  adopted  the  construction  with  the  act; 
and,  we  believe,  most  of  the  states,  if  not  all,  have  done  the 
same,  which  have  adopted  in  substance  the  English  act.(a) 

If  our  decisions  be  correct,  notwithstanding  the  24th  section 
of  the  act  concerning  conveyances,  it  disposes  of  this  objec- 
tion. For  if  a  parol  agency  is  sufficient  for  the  sale  of  land, 
it  must  needs  be  sufficient  for  a  lease.  For  neither  is  affected 
by  the  statute  of  frauds,  and  the  power  and  mode  of  leasing  is 
left  as  at  the  common  law. 

Judgment  affirmed. 

(a)  L.  of  1869. 


William  McBean,  Plaintiff  in  Error,  v.  William  W.  Ritchie, 
Defendant  in  Error. 


EREOR  TO  PULASKI. 

It  is  erroneous  to  instruct  the  jury,  in  an  action  for  malicious  prosecution,  that  if  the 
defendant  in  the  suit  had  prosecuted  the  plaintiff  on  the  charge  alleged,  and  the 
plaintiff  had  been  aquitted,  that  he  was  therefore  entitled  to  a  verdict.  The  law 
does  not  presume  malice  and  want  of  probable  cause,  merely  because  a  party  has 
been  prosecuted  and  acquitted. 

A  cause  of  action  for  malicious  prosecution,  however  malicious  and  unfounded  the 
prosecution  may  have  been,  does  not  arise  until  the  prosecution  is  ended.  To 
sustain  this  action,  malice  and  want  of  probable  cause  must  have  concurred  in  the 
criminal  prosecution. 

Less  evidence  of  want  ot  probable  cause  will  be  requisite,  than  would  be  necessary 
to  prove  an  affirmative  allegation;  and  if  the  facts  upon  which  the  probable  cause 
depends  are  peculiarly  within  the  knowledge  of  the  defendant,  but  slight  proof  of 
the  want  of  such  cause  will  suffice. 

Malice  will  be  inferred  from  the  want  of  proof,  to  show  a  probable  cause;  but  malice, 
although  expressly  proved,  will  not  sustain  an  action,  if  there  was  a  probable 
cause  for  a  prosecution, 

This  was  an  action  on  the  case  for  a  malicious  prosecution* 
instituted  by  Ritchie  against  McBean,  the  plaintiff  in  error, 
and  taken  by  change  of  venue,  from  Massac  to  Pulaski  county. 
Issue  was  joined  upon  the  plea  of  general  issue. 

There  was  a  trial  by  jury,  and  a  verdict  for  $650  damages, 
and  a  judgment  upon  the  verdict.  A  motion  for  a  new  trial 
was  overruled. 

The  opinion  of  the  court  is  founded  upon  an  erroneous 
instruction,  which  is  copied  into  the  opinion. 
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The  cause  was  brought,  by  consent,  from  the  first  to  the 
second  grand  division. 

J.  Logan,  J.  Allen,  and  C.  G-.  Simons,  for  Plaintiff  in  Error. 

T.  G.  C.  Davis,  for  Defendant  in  Error. 

Skinner,  J.  This  was  an  action  on  the  case,  by  Ritchie- 
against  McBean,  for  malicious  prosecution  of  Ritchie  for  per- 
jury. On  the  trial  the  court  instructed  the  jury,  on  the  part 
of  Ritchie,  as  follows : 

"The  court  instructs  the  jury,  as  matter  of  law,  that  if  you  believe,  from  the 
evidence,  that  McBean,  defendant,  prosecuted  plaintiff  for  perjury  maliciously  and 
without  probable  cacse,  the  verdict  should  be  for  plaintiff,  Ritchie,  and  if  Ritchie 
was  tried  on  said  charge,  and  on  investigation  of  the  cause  he  was  acquitted,  and 
the  prosecution  ended,  these  facts,  prima  facie,  show,  in  law,  that  there  was  no. 
probable  cause,  and  the  jury  may  presume  malice  from  the  want  of  probable  cause. 
Yet  the  plaintiff  is  allowed  by  law  to  prove  express  malice;  and  if  there  is  proof,  to 
your  satisfaction,  of  express  malice,  you  may  regard  such  proof  of  express  malice  in 
aggravation  of  damages,  if  you  find  for  the  plaintiff. ' ' 

The  declaration  necessarily  alleged  the  prosecution  ;  that  it 
was  determined  by  the  acquittal  or  discharge  of  Ritchie;  and 
that  the  same  was  prosecuted  by  McBean  maliciously  and  with- 
out probable  cause ;  and  to  maintain  the  cause  of  action  alleged, 
it  was  incumbent  on  Ritchie,  the  plaintiff,  to  prove  each  of  these 
material  allegations. 

The  effect  of  the  instruction  was  to  direct  the  jury  to  find 
for  the  plaintiff,  if  the  defendant  prosecuted  the  plaintiff  on 
the  charge  alleged,  and  upon  trial  thereof  was  acquitted;  and 
it  is  based  upon  the  supposition  that,  from  the  prosecution  and 
acquittal,  the  law  presumes  malice  and  want  of  probable  cause. 

Ritchie  had  no  cause  of  action  against  McBean,  however 
malicious  and  unfounded  the  prosecution  may  have  been,  until 
the  prosecution  was  ended  by  his  acquittal  or  discharge. 
Teazle  v.  Simpson,  1  Scam.  R.  30 ;  2  Starkie's  Ev.  677;  2 
Phillips,  Ev.  Chap.  17;  7  Watts  R.  189;  2  Nott  and  McCord 
R.  143. 

Malice  and  want  of  probable  cause  must  have  occurred  in 
the  prosecution  of  the  criminal  charge,  and  that  prosecution 
must  have  been  determined  in  favor  of  Ritchie,  at  the  time  of 
the  institution  of  his  action  ;  and  from  such  determination  in 
his  favor  discharge  or  acquittal,  the  law  does  not  presume 
want  of  probable  cause  for  the  prosecution.  2  Phillips'  Ev. 
Chap.  17:  2  Starkie's  Ev.  677,  680,  681,  682,  and  683;  Mur- 
ray v.  Long,  1  Wend.  R.  140 ;  White  v.  Dingly,  4  Mass.  R. 
433  ;  Leiding  v.  Raioson,  1  Scam.  R.  272  ;  Jacks  v.  Stimpson- 
13  111.  R.   703;  Ritchie  v.  McBean,  17  ibid.  63. 
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As  want  of  probable  cause  involves  negative  proof,  undoubt- 
edly, les3  evidence  of  this  allegation,  on  the  part  o£.the  plaintiff, 
would  be  required,  than  in  the  case  of  affirmative  allegations ; 
•and  where  the  facts  and  circumstances  upon  which  the  existence 
of  probable  cause  depends  are  peculiarly  within  the  knowledge 
of  the  defendant,  slight  proof  of  want  of  probable  cause  will 
suffice. 

It  is  true,  that  malice  is  implied  from  the  fact  of  prosecution 
without  probable  cause;  for  the  want  of  probable  cause  being 
shown,  some  motive  for  the  prosecution  must  be  supposed  to 
have  existed,  and  none,  in  such  case,  but  a  malicious  one,  can 
reasonably  be  inferred.  But  malice,  although  expressly  proved, 
affords  no  cause  of  action,  if  there  was  probable  cause  for  the 
prosecution. 

Society  requires  prosecutions  for  crimes,  and  probable  cause 
for  such  prosecutions  is  a  protection  against  legal  liability,  no 
matter  by  what  motive  the  prosecutor  may  have  been  actuated. 

The  court  erred  in  instructing  the  jury  that  the  acquittal  of 
Ritchie  of  the  charge  of  perjury,  was  prima  facie  evidence 
of  want  of  probable  cause  for  the  prosecution. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 


George  N.  Walker  et.  al.,  Plaintiffs  in  Error,  v.  William 
Craig,  Administrator  de  bonis  non  of  the  Estate  of  Hiram 
Wentworth,  deceased,  Defendant  in  Error. 

ERROR  TO  FULTON. 

An  administrator  may  legally  sell  and  transfer,  at  a  discount,  negotiable  paper, 
taken  for  the  estate,  before  it  falls  due;  and  allowance  to  the  assignee  of  such  paper 
and  payment  thereof,  within  a  year  of  taking  out  letters  is  good,  provided  all  the 
transaction  was  in  good  faith. 

•Executors  and  administrators  may  assign  notes  made  to  the  testator  or  intestate. 

This  cause  was  commenced  at  the  October  term  of  the  Fulton 
*Couuty  Circuit  Court,  1855,  by  William  Craig,  adminstrator 
■de  bonis  non  of  the  estate  of  Hiram  Wentworth,  deceased, 
and  William  Wentworth,  heir  at  law  of  the  said  Hiram 
Wentworth,  who  filed  their  bill  in  chancery  against  George 
N.  Walker  and  others,  setting  forth  the  facts  that  one  Albert 
E.  Wentworth  was,  on  the  24th  day  of  May,  1854,  appointed 
administrator  of  the  estate  of  Hiram  Wentworth,  then 
lately  deceased,  of  said  County  of  Fulton,  by  the  county 
•court  of  said  county,  which  court  had  jurisdiction,  etc.     That 
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the  said  Albert  E.  Wentworth  accepted  said  appointment; 
qualified,  and  took  possession  of  the  effects  of  said  estate. 
That  the  said  administrator,  in  discharge  of  his  duty,  some 
time  in  the  month  of  July,  1854,  sold,  among  other  things,  a 
lot  of  goods,  wares,  etc.,  to  Garing  and  Branson,  a  firm  com- 
posed of  Charles  M.  Garing  and  Edward  Branson,  doing 
business  in  said  county,  and  State  of  Illinois,  for  the  sum  of 
fourteen  hundred  and  fifty-eight  dollars,  who  executed  to  the 
said  Albert  E.  Wentworth,  administrator  as  aforesaid,  with 
some  persons  as  security  thereon,  their  promissory  note  for 
that  amount  payable  twelve  months  after  the  date  thereof ;. 
and  delivered  the  same  to  the  said  Albert  E.  Wentworth. 
That  the  makers  thereby  became  indebted  and  liable  to  pay 
the  said  estate  that  sum,  and  the  said  Albert  E.  received  the 
said  note  as  assets  belonging  to  the  estate  of  which  he  was 
administrator,  to  be  applied  by  him  in  payment  of  the  creditors 
and  distributees,  etc. 

And    that   the  firm  of    Walker   &  Hancock,  composed    of 

George    N.  Walker   and Hancock,  in  August,    1854, 

presented  a  claim  for  one  hundred  and  four  dollars  and  eighty- 
eight  cents,  against  the  said  estate,  to  the  county  court  of  said 
county,  for  allowance,  which  was  allowed  in  their  favor,  and 
classed  as  a  fourth  class  claim. 

And  that,  up  to  about  the  10th  day  of  May,  A.  D.  1855,  no 
account  of  the  condition  of  the  said  estate  had  been  rendered 
by  the  administrator,  A.  E.  Wentworth.  That  there  was  no 
money  on  hand  liable  and  subject  to  dividend  among  the 
creditors.  That  no  order  had  ever  been  made  by  the  said 
court  for  the  payment  of  creditors.  That  the  administrator 
had  no  right,  by  law,  to  make  payment  to  any  of  them  at  that 
time.  That  one  year  had  not  expired,  since  the  issuing  of 
letters  of  administration,  at  that  time,  consequently,  the  court 
could  make  no  order,  etc.,  and  that  the  time  for  the  presenta- 
tion of  claims  would  not  expire  for  more  than  a  year  after  said 
time ;  and  that  there  were  just  claims  against  the  estate  which 
had  not  been  presented  and  allowed.  That  the  available  per- 
sonal assets  amount  to  about  the  sum  of  nine  thousand  dollars, 
and  the  real  estate,  over  and  above  widow's  dower,  is  about 
the  value  of  four  thousand  dollars. 

The  probable  expenses  of  the  administration,  until  closed 
up,  will  be  about  eight  hnndred  dollars ;  the  specific  allowance 
of  widow,  five  hundred  dollars ;  and  the  amount  of  claims 
presented  and  allowed,  at  time  of  filing  bill,  about  nine  thou- 
sand nine  hundred  and  twenty-six  dollars  and  twenty-three 
cents,  which  would  probably  be  increased  to  about  eleven 
thousand  dollars :  leaving  a  balance,  to  be  distributed  among- 
heirs  of  decedent,  of  about  seven  hundred  dollars.     That  the- 
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estate  might  or  might  not  prove  solvent,  large  amounts  of  the 
property  remaining  to  be  sold. 

And  that  on  or  about  the  said  10th  day  of  May,  A.  D.  1855, 
the  said  A.  E.  Went  worth,  while  acting  as  administrator  of 
said  estate,  in  violation  of  his  oath,  etc.,  fraudulently  assigned 
the  said  note  of  Garing  &  Branson  to  the  said  George  N. 
Walker,  and  took,  in  payment  therefor,  about  eleven  hundred 
dollars  in  money,  and  paid  in  full  the  claim  allowed  against 
said  estate  in  favor  of  Walker  &  Hancock;  making  in  all 
about  twelve  hundred  dollars.  That  the  makers  of  the  note 
were  responsible  and  prompt,  and  that  at  the  time  of  said  sale 
and  assignment,  the  note,  allowing  the  legal  discount,  was 
worth  the  sum  of  fourteen  hundred  and  thirty  dollars,  and 
charge  that  said  Walker  committed  a  fraud  upon  the  estate  by 
purchasing  at  so  oppressive  and  unusual  a  discount,  and  in 
receiving  and  taking  his  said  demand  in  full  when  the  admin- 
istrator had  no  right  to  make  any  payment  thereon.  And 
also,  that  said  Walker  knew  the  consideration  of  said  note, 
and  that  Wentworth  held  it,  as  administrator.  And  that  no 
order  had  been  made  to  pay  debts  of  the  estate,  and  that  he 
had  reason  to  suspect,  from  the  conduct  of  the  said  Albert  E., 
lie  was  violating  the  trust  reposed  in  him ;  and  that  he  did  so 
suspect,  and  charges  contrivance  and  fraud  on  the  part  of  said 
Walker.  And  sets  forth,  also,  that  immediately  after  the  pro- 
curement of  the  money  for  said  note,  the  said  Albert  E. 
collected  large  amounts  due  the  estate,  and  absconded;  the 
whole  amounting  to  several  thousand  dollars.  That  the  said 
A.  E.  Wentworth  went  to  some  place  unknown,  taking  with 
him  all  his  available  means,  etc.,  and  that  the  amount  received 
for  said  note  has  been  wholly  lost  to  said  estate. 

And  that  the  county  court  of  said  county,  on  the  5th  day  of 
July,  1855,  revoked  the  letters  of  administration  of  the  said 
A.  E.  Wentworth,  and,  thereupon,  appointed  the  complainant, 
Craig,  administrator  de  bonis  non,  of said  estate;  that  he  is 
now  acting  as  such  administrator;  that  the  said  William 
Wentworth  is  one  of  the  heirs,  and  entitled  to  one-fourth  the 
estate  after  the  debts  are  paid,  etc.,  And  show,  by  their 
amended  bill,  that  the  note  is  due,  and  in  the  hands  of  the 
attorneys  of  Walker  &  Hancock,  and  that  suit  had  been 
commenced  thereon. 

They,  then,  in  their  original  bill,  pray  to  have  George  N. 
Walker,  Charles  M.  Garing,  Edward  Branson  and  Albert  E. 
Wentworth,  parties  defendant,  requiring  their  answers  under 
oath ;  praying  injunction  to  restrain  the  payers  from  paying 
the  said  note,  and  Walker  &  Hancock  from  receiving  the 
same,  etc. ;  and,  in  amended,  bill,  make  Daniel  J.  Hancock 
party  defendant,  etc. ;  and  pray,  in  their  original  bill,  that  the 
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note  may  be  decreed  to  the  complainant,  Craig,  administrator, 
as  aforesaid. 

Upon  which  proper  process  issued  to  Fulton  and  Mason 
counties,  and  return  of  service  as  to  all  but  A.  E.  Wentworth, 
and  due  proof  of  publication  as  to  him. 

Injunction  issued  according  to  prayer  of  bill,  and  service 
had  upon  the  proper  parties,  etc. 

The  defendant,  Walker,  then   filed  his  answer,  under  oath, 
and   admits   that   it  is  true   that  Albert  E.  Wentworth  was 
appointed  administrator  of  the   estate  of  Hiram  Wentworth, 
and  that  the  complainant,  William    Craig,   was  subsequently 
appointed    administrator,   de  bonis  non,  and  that  he  has  no 
accurate  knowledge  of  the  amount  of  assets,  real  or  personal, 
belonging  to  the  estate;  but  has  understood  and  believes  the 
estate  to  be  solvent,  and  believes  the  promissory  note  in  the 
bill  mentioned  was  given  to  the  said  A.  E.  Wentworth,  as 
administrator  of  said  estate,  and  that  he   held  the  same  as 
assets;  and  admits  that  a  claim  of  about  one  hundred  and  four 
dollars  and  eighty-eight  cents  was  allowed  against  the  estate, 
and  in  favor  of  the  firm  of  Walker  &  Hancock,  as  stated  in 
bill   of  complaint.      That  the  same  was   duly  allowed,  and 
classed  as  a  fourth  class  claim.     As   to   whether   the  adminis- 
trator, at  the  time  of  the  transfer  of  said  note  to  defendant,  an 
account  current  had  been  rendered,  or  an  order  of  court  had 
been   made   to  pay  the  debts  of  the  estate,  or  whether  the 
administrator  had  money  on  hand  or  not,  he  has  no  knowledge  ; 
and  says  that  by  law  the  administrator  had  a  right  to  pay  the 
debts  of  the  estate  at  any  time  he  could   do  so   (after  having 
become  satisfied  that  the  estate  was  solvent)  ;  and  charges  that 
no  injustice  could  be  done  to  creditors,  legatees  or  others, 
thereby,  as  to  the  time,  when  the  time  would  expire  for  pre- 
sentation.    Knew  nothing  of  claims  against  estate  not  allowed, 
and  that  he  had  no  knowledge  of  the  value  of  the  real  estate 
of  the  intestate ;  and  admits  that  he   did  purchase  a  note  of 
A.  E.  Wentworth  for  the  sum  of  $1,458.00,  drawn  28th  July, 
A.  D.  1854,  payable  in  twelve  months  after  date,  to  Wentworth, 
as  administrator;  and  that  the  same  was  sold  to  the  firm  of 
Walker  &  Hancock,  and   indorsed   by  A.   E.    Wentworth,  as 
administrator,  etc.     And  denies  all  knowledge  of  fraud,  actual 
or  intended,  by  the  said  A.  E.  Wentworth  at   that   time;  and 
that  he  had  no  reason  to  suspect  that  any  fraud  was  intended. 
That  the  trade  was,  as  far  as  he  knew,  a  fair  one,  and  made 
for  a  valuable  consideration.     That  he  paid  administrator  the 
sum   of  twelve    hundred  dollars  in  money,  and  gave  him  a 
receipt  in  full  for  the  claim  allowed  against  the   estate   of  his 
intestate,  in  favor  of  Walker  &  Hancock,  which  made  about 
the  sum  of  thirteen  hundred  and  nine  dollars  and  forty  cents, 
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and  that  that  sum  was  about  a  reasonable  amount,  taking  all 
things  into  consideration,  and  was  not  advised  of  the  prompt- 
ness of  the  makers;  and  denies  any  actual  or  intended  fraud' 
in  receiving  payment  ol  allowance  in  favor  of  Walker  &  Han- 
cock. And  states  that  nothing  had  come  to  his  knowledge 
whereby  he  had  a  right  to  suspect  that  the  administrator 
intended  to  defraud  the  creditors  or  distributees,  or  was  violat- 
ing the  trust  reposed  in  him;  but  that  the  said  Wentworth, 
administrator  as  aforesaid,  at  the  time  of  the  transfer  of  said. 
note,  represented  to  defendants  that,  by  having  the  sum  of 
twelve  hundred  dollars  in  money,  he  could  make  a  saving  to 
the  estate,  by  purchasing  the  claims  allowed  against  the  estate 
at  a  considerable  discount;  and  that  defendant  believed  that 
the  money  was  so  to  be  applied  for  the  benefit  of  the  estate. 
And  denies  any  knowledge  or  suspicion  that  the  administrator, 
A.  E.  Wentworth,  intended  any  fraud  upon  or  injury  to  the 
estate,  the  creditors  thereof,  or  the  distributees,  and  that  if  the 
defendant  did  anything  to  assist  the  administrator  in  his 
frauds  upon  them,  that  it  was  done  without  knowledge,  inten- 
tion or  design.  And  that  the  transaction  on  his  part  was  fair 
and  bona  fide,  without  fraud  or  collusion,  for  a  valuable  con- 
sideration, and  without  actual  or  constructive  notice  of  the 
fraudulent  intentions  of  Wentworth. 

And  that  nothing  could  be  lost  to  the  estate  in  any  way  by 
the  transactions,  for  the  reason  that  the  said  A.  E.  Wentworth, 
when  he  took  upon  himself  the  administration  of  said  estate, 
entered  into  bond  in  a  much  larger  sum  than  the  amount  of 
assets  that  came  into  his  hands,  with  good  and  undoubted 
security,  and  that  William  Craig,  administrator  de  bonis  non 
of  the  estate  of  Hiram  Wentworth,  deceased,  and  one  of  the 
complainants,  is  one  of  the  securities,  and  is  thereby  responsible 
to  pay  over  to  the  administrator  de  bonis  non  whatever  of  assets 
came  into  the  hands  of  A.  E.  Wentworth,  as  administrator,  etc. 

Prays  that  the  injunction  may  be  dissolved,  etc. 

At  the  same  term  the  complainants  tiled  their  replication, 
maintaining  their  bill,  etc. 

The  following  agreement  of  facts,  in  substance,  was  then 
submitted  to  the  court: 

1st.  That  when  the  note,  given  by  Garing,  Branson  and 
Kingery  to  Albert  E.  Wentworth,  administrator  of  Hiram 
Wentworth,  was  transferred  by  him  to  the  defendants,  Walker 
and  Hancock,  that  he  had  rendered  no  account  current,  etc.,- 
There  had  been  no  order  to  pay  claims  allowed  against  the 
estate  of  Hiram  Wentworth,  deceased,  by  the  county  court. 
That  one  year  had  not  expired  from  the  issuing  of  letters  to  the 
said  A.  E.  Wentworth,  which  were  granted  and  dated  May  24th,. 
1854.     That  the  note  in  controversy  was  assigned  on  the  12th, 
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day  of  May,  1855.  That  there  were  claims  existing  against 
said  estate  not  presented  or  allowed,  but  which  hafve  been 
since,  to  amount  of  about  $1,000.  That  the  said  A.  E.  Went- 
worth  had  no  money  in  his  hands,  at  that  time,  to  pay  debts, 
etc. ;  but  that  Walker  &  Hancock  had  no  knowledge  that  he 
had  no  such  money,  but  that,  at  the  time  of  the  transfer, 
Wentworth  stated  to  Walker  that,  by  having  the  money,  he 
could  buy  up  claims  against  the  estate,  and  thereby  make  a 
saving  to  the  estate. 

2d.  That  the  available  personal  assets  are  about  nine  thou- 
sand dollars,  and  real  estate,  subject  to  widow's  dower,  amounts 
to  about  $4,000. 

3d.  That  the  widow's  allowance  is  five  hundred  dollars; 
expenses  of  administrator  about  eight  hundred  dollars  ;  amount 
of  claims  allowed  against  the  estate  is  eleven  thousand  dollars. 
4th.  That  Walker,  when  he  purchased  the  note,  was  not  a 
participator  in,  nor  had  any  knowledge  of  the  fraudulent 
designs  of  Wentworth.  That  he  did  have  some  doubt  as  to 
whether  Wentworth  could  sell  and  transfer  the  note  legally  to 
him,  and  that  he  took  the  opinion  of  his  attorney  thereon; 
who  advised  him  that  Wentworth  could  legally  transfer 
the  note. 

5th.  That  the  makers  of  said  note  now  are,  and  have  been 
ever  since  the  execution  of  the  same,  solvent. 

6th.  That  the  said  A.  E.  Wentworth,  when  he  left  the  state, 
had  accounted  for  no  money  in  his  administration,  and  that 
no  liquidation  of  his  liabilities  had  been  made  by  him  to 
the  estate. 

7th.  That  the  defendant,  Walker,  resides  in  Mason,  county, 
and  about  ten  miles  from  the  county  seat  of  Fulton  county; 
and.  also,  about  the  same  distance  from  where  the  most  of  the 
business  of  said  estate,  outside  of  the  county  court,  was  done. 
And  that  deceased  conducted  a  warehouse  business  about  two 
miles  from  where  Walker  &  Hancock  conducted  the  same  and 
other  kinds  of  business. 

8th.  That  A.  E.  Wentworth  was  removed,  and  William  Craig 
appointed  his  successor,  as  charged  in  the  bill.  That  the  note 
was  due  when  the  bill  was  filed,  and  was  in  Walker's  posses- 
sion ;  and  about  the  time  the  bill  in  this  cause,  was  filed,  he 
placed  it  in  the  hands  of  Ross  &  Dilworth,  his  attorneys. 
That  a  suit  was  commenced  thereon  against  the  makers,  which 
is  now  pending  in  this  court,  and  that  the  note  is  yet  unpaid. 
9th.  That  the  facts  with  reference  to  the  condition  of  the 
estate  agreed  to  appear  from  the  files  and  records  of  the  county 
court  of  Fulton  county. 

10th.  That  the  answer  of  Walker  is   to  be  deemed  as  an 
answer  for  Hancock,  and  their  rights  to  be  held  the  same. 
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11th.  That  A.  E.  Wentworth  was  a  married  man,  having  a 
wife  and  two  children.  That  he  resided,  for  about  two  years, 
in  Fulton  county,  where  he  conducted  the  business  of  mer- 
chandising until  about  six  weeks  before  his  departure. 

That  he  sold  out  his  entire  stock  of  goods  and  the  demands 
due  him,  and  received  his  pay  therefor.  That  he  had  a  claim 
of  $599.09  allowed  in  his  own  favor,  and  another,  belonging 
to  Webster,  Button  &  Call,  for  $528.54,  which  he  caused  to 
be  allowed  in  his  favor,  by  filling  up  a  blank  assignment 
thereon;  and  that  he  sold  and  assigned  them  to  William 
Elliott,  jr.,  at  a  large  discount  for  cash.  That  the  said  Albert 
E.  owned  a  house  and  lot  in  the  town  of  Ipavia,  which  he  sold- 
and  conveyed  to  William  Wentworth,  for  cash,  a  few  days 
before  he  left  the  state.  That  on  the  20th  day  of  May,  1855, 
said  Albert  E.  left  his  house,  about  dark,  saying  he  was  going 
a  short  distance,  and  did  not  know  when  he  might  return. 
That  he  left  in  a  clandestine  manner,  taking  with  him  a  girl 
that  had  been  living  at  his  house  as  hired  help.  That  he  took 
no  clothing  with  him  of  any  account.  That  early  the  next 
morning,  he  and  the  girl  were  at  the  town  of  Kingston,  in 
Peoria  county,  about  forty  miles  from  Ipavia.  That  there  he 
tried  to  collect  a  note  on  Samuel  Hutchinson,  for  about  $4,000, 
o-iven  by  Hutchinson  to  him,  as  administrator,  for  a  steamboat, 
belonging  to  the  estate,  which  note  was  a  part  of  the  assets  of 
the  estate.  That  he  was  anxious  to  obtain  the  whole  of  the 
money,  and  did  receive  the  sum  of  $2,200.  That  he  and  the 
o-irl  proceeded  to  Peoria  city,  and  there  disposed  of  everything 
salable,  at  public  auction,  and  sold  them  for  about  two-thirds 
their  value.  That  they  then  took  the  cars  for  Chicago,  and  in 
a  few  weeks  the  said  Albert  E.  and  the  girl  appeared  at  Iowa 
Hill  diggings,  in  California.  That  Wentworth  has  not  returned 
to  his  family,  and  left  them  without  means  of  support,  except 
the  household  and  kitchen  furniture,  and  provisions  on  hand ; 
which  was  no  more  than  is  exempt  from  execution  by  the  laws 
of  this  state.  That  he  left  no  other  property  of  any  other  kind 
in  this  siate.  That  within  six  months  before  his  departure,  he 
had  on  hand  property  to  the  value  of  $2,000  or  $3,000,  and 
indebtedness  due  him  of  about  that  much  more,  which  he 
reduced  to  cash  before  he  left.  That  he  has  never  accounted 
for  the  money  he  obtained  of  defendant,  Walker,  of  Elliott, 
or  of  Hutchinson. 

That  he  was  owing  sums  of  money  to  different  ones,  which 
he  avoided,  and  left  without  paying. 

But  of  these  facts  occurring  before  the  transfer  of  the  note 
in  controversy,  the  said  Walker  &  Hancock  had  no  knowledge 
or  information. 

The   bill,   answer    and    proof,     in    connection    with    the 
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facts  here  agreed  to,  are  to  be  taken  and  considered  on  the 
hearing. 

At  the  same  term,  the  defendants,  Garing,  Branson  and 
Wentworth,  defaulted.  The  court  then  rendered  a  decree 
against  Walker  &  Hancock,  ordering  that  they  render  up  the 
note  to  the  complainant,  William  Craig,  administrator,  etc.,  to 
be  accounted  for  by  him  in  course  of  administration  of  said 
estate.  And,  also,  making  the  injunction  issued  against  them 
perpetual,  as,  also,  the  injunction  against  the  defendants, 
Garing  &  Branson;  and,  also,  that  the  defendants,  Walker 
&  Hancock,  pay  costs  of  suit. 

For  the  reversal  of  this  decision,  the  defendants  below 
prosecuted  a  writ  of  error  to  this  court,  and  assign  for  error, 

1st.  That  the  court  erred  in  decreeing  that  the  note  in  con- 
troversy be  delivered  over  to  the  administrator  of  said  estate, 
by  Walker  &  Hancock. 

2d.  The  court  erred  in  making  the  injunctions  against  the 
defendants  perpetual. 

Ross  and  Shope  and  C.  L.  Higbee,  for  Plaintiffs  in  Error. 

Goudt  and  Judd,  for  Defendant  in  Error. 

Scates,  C.  J.  The  question  presented  is,  whether  an  admin- 
istrator can  legally  sell  and  assign  a  negotiable  note,  taken  by 
him  for  personal  property  of  the  estate,  sold  by  him;  and 
before  the  note  falls  due,  where  there  is  no  fraud  in  the 
assignee;  and  whether  the  payment,  in  full,  of  an  allowance 
to  the  assignee,  within  a  year  of  taking  out  letters,  and  without 
an  order  for  payment,  by  way  of  discount  or  deduction  from 
the  sum  due  for  the  note,  will  be  good  and  maintainable,  on 
behalf  of  the  assignee. 

The  agreed  facts  show  that,  while  plaintiffs  knew  the  note 
was  given  for  property  of  the  estate,  and  that  no  order  was 
made  for  the  payment  of  debts,  yet  that  they  were  not  guilty 
of  any  fraud  in  the  transaction,  and  were  ignorant  of  the 
intention  of  Wentworth,  the  administrator,  to  commit  a  fraud 
on  the  estate.  The  facts  showing  Wentworth's  frauds  on  the 
estate,  were  not  then  known  to  them,  but  have  since  come  to 
their  knowledge. 

Had  the  plaintiffs  been  implicated  in  any  fraud,  by  the 
evidence,  there  could  be  no  pretense  of  law  or  justice  to 
sustain  the  assignment,  or  payment.  But  regarding  the 
plaintiffs  as  free  from,  as  innocent  of,  any  fraud,  in  fact  and 
intention,  on  their  part,  I  cannot  doubt  the  power  of  the  admin- 
istrator to  collect,  or  to  sell  and  negotiate,  the  sale  notes  of  the 
estate  given  to  himself,  nor  his  power  to  pay  debts,  before 
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orders  of  the  county  court  for  payments  are  made.  A  dif- 
ferent rule  would  deny  the  administrator  the  power  to  commit 
a  devastavit,  either  in  the  mode  of  collection  or  payment  of 
debts.  If  every  waste  and  devastavit  made  or  committed 
through  the  fraud  of  the  administrator  upon  the  estate,  will 
authorize  a  court  of  equity  to  set  aside  the  transactions,  and 
restore  to  the  estate  the  property,  money  or  effects  wasted,  , 
without  regard  to  the  rights  of  parties  who  may  have  acquired 
them  of  the  administrator,  in  due.  course  of  fair  trade,  for  a 
fair  and  valuable  consideration,  and  in  good  faith,  then,  indeed, 
the  doctrine  of  devastavits,  by  administrators  and  executors, 
and  executors  de  son  tort,  may,  for  all  practical  purposes,  be 
stricken  from  the  books.  The  safer,  speedier  and  better  course, 
would  be  to  follow  the  property  specifically,  while  traceable ; 
or,  when  not,  to  recover  its  value.  For  if  the  court  may  set 
aside  the  contract  for  the  fraud  of  the  administrator  alone, 
when  the  other  contracting  party  acted  in  good  faith,  it  would 
leave  the  latter  without  protection,  and  liable  to  account  for 
the  property  in  kind,  if  in  possession,  or  for  values  of  the 
property,  moneys  or  effects.  If  the  power  of  the  administrator 
is  circumscribed,  and  exists  only  when  he  acts  fairly,  faithfully, 
and  for  the  good  of  the  estate,  then  no  one  can  innocently  deal 
with  him,  in  cases  of  fraud  by  him ;  but  every  one  must,  at 
his  own  peril,  ascertain  whether  the  administrator  is  acting 
fairly  in  the  given  case.  Such  seems  to  be  the  rule  upon 
which  tli3  decision  was  made  in  this  case;  for  it  is  clearly 
shown  that  the  administrator  committed  a  fraud  upon,  and 
waste  of  the  estate,  by  collecting  in  the  moneys  due  it,  and 
absconding  with  the  money.  But  it  is  equally  clear,  that 
plaintiffs  knew  nothing  of  this  purpose.  If  their  innocence 
cannot  protect  them,  it  must  be  for  want  of  power  in  the 
administrator  to  do  wrong  and  waste  the  estate.  No  man 
could  pay  his  debt  to  the  administrator  before  it  was  due ;  no 
one  could  receive  his  debt  from  the  estate  before  orders  for 
payment ;  nor  could  he  receive  it  before  the  expiration  of  a 
year  from  issuing  letters ;  nor  more  than  his  pro  rata  of  the 
estate,  in  case  of  insolvency.  Legacies  assented  to  and  paid, 
before  debts,  in  insolvent  estates,  would  be  recoverable  back 
without  bonds  from  legatees ;  and  it  would,  indeed,  seem  to 
me,  that  all  the  principles  of  law,  and  provisions  of  the  statute 
looking  to  and  providing  for  the  security  of  the  estate  against 
waste  and  a  mal-administration,  would  become  comparatively 
useless. 

Such  cannot  be,  and  is  not  the  law.  The  liability  to  abuse 
is  no  ground  for  denying  the  existence  of  a  power.  Although 
an  administrator  may  not  possess  as  much  power  as  an  executor, 
the  latter  deriving  his  power  from  the  testator  and  the  law,  the 
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former  from  the  law  only,  yet  he  possesses  all  necessary  power 
to  sell  property,  to  negotiate  securities,  and  to  collect  and  pay 
debts.  The  law  has  provided  a  bond  to  indemnify  the  estate 
against  waste  and  abuse.  It  may  be  true,  this  is  not  the  only 
remedy  in  all  cases,  but  I  must  think  it  is  where  innocent 
persons  have  dealt  with  the  administrator  in  the  fair  course 
of  trade,  and  upon  a  valuable  consideration,  without  fraud. 

There  are  not  wanting  cases  in  which  it  has  been  held  that 
letters  of  administration  have  relation  back  to  the  death  of  the 
intestate,  so  as  to  give  validity  to  the  acts  done,  and  promises 
made  by  the  administrator,  before  he  sued  out  letters.  White- 
hall v.  Squire,  1  Salk.  R.  295  ;  1  Williams  on  Exrs.  334,  Sec.  2. 

So,  too,  executors  have  maintained  replevin,  trover  or  tres- 
pass, before  probate  of  the  will,  where  they  had  an  actual 
possession  which  had  been  invaded  and  violated.  1  Williams 
on  Exrs.  p.  243. 

So,  again,  executors  and  administrators  became  personally 
and  individually  liable  to  pay  funeral  expenses,  where  they 
give  orders,  or  ratify  or  adopt  the  acts  of  others.  Brice  v. 
Wilson,  8  Adol.  and  Ellis  R.  349,  note  c;  3  Mees.  and  Welsb. 
R.  350.  And  this,  it  would  seem,  for  orders  given  before 
letters  taken  out.  Lucy  v.  Walroud,  3  Breigh  N.  C.  R.  841 ; 
though,  generally,  an  administrator  is  not  bound  for  acts  done 
before  letters.     2  Williams  on  Exrs.  p.  1522. 

But  trustees,  guardians,  executors  and  administrators,  and 
other  persons  acting  en  autre  droit,  are  generally  held  per- 
sonally liable  on  promissory  notes,  because  they  have  no 
authority  to  bind,  ex  directo,  the  persons  or  estates  for  whom 
and  which  they  act ;  and  it  will  require  clear  and  explicit 
words  to  exempt  themselves  personally,  which  they  may  do, 
when  the  intention  is  made  clearly  manifest.  So,  if  an 
executor  or  administrator  make  or  indorse  a  note,  in  his  own 
name,  adding  thereto  "as  executor,"  "as  administrator,"  he 
would  be  personally  responsible.  Story  on  Prom.  Notes,  p. 
70,  Sec.  63 ;  the  additional  words  may  be  treated  as  surplus- 
age, or  as  descriptio  persona. 

Executors  and  administrators  may  assign  notes  made  to  the 
testator  or  intestate,  as  well  as  those  made  to  themselves. 
Story  on  Prom.  Notes,  p.  139,  Sec.  123  ;  Makepeace  v.  Moore, 
5  Gil.  R.  476  ;  Walter  v.  Kirk  et  al,  14  111.  R.  56 ;  D wight 
v.  Newell,  15  ibid.  335.  So,  where  the  deceased  had  agreed 
to  transfer  a  note,  his  executor  or  administrator  may  be  com- 
pelled to  indorse  it,  though  without  personal  liability  on  their 
part.     Story  on  Prom.  Notes,  p.  136,  Sec.  120. 

The  power  and  right  of  transfer  is  therefore  very  clear,  and 
the  plaintiffs  acquired  the  right  of  property  in  the  note  by  the 
indorsement.     I  have  as  little  question  of  the  power  and  right 
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of  the  administrator  to  allow  full  payment  of  plaintiff's  claim 
against  the  estate,  and  deduct  the  amount  out  of  the  price 
of  the  note.(a) 

If  he  has  committed  a  devastavit,  he  and  his  sureties  are 
liable. 


Dcree  reversed. 


(a)  Lewis  v.  Lyons,  13  111.  R.  117. 


Joseph  Sigsworth,  Appellant,  v.  Thomas  McIntyre, 
Appellee. 

APPEAL  FROM  PIKE. 

It  is  a  question  for  the  jury,  whether  a  contract  has  been  made  or  not;  but  that  fact 

ascertained,  the  court  will  interpret  it,  and  declare  the  righls  and  liabilities  of  the 

parties  under  it. 
A  party  agreed,  by  written  contract,  to  build  a  house  and  barn  of  certain  dimensions; 

he  undertook  to  prove  by  witnesses  the  extent  which  the  contract  bound  him: 

Held,  That  such  proof  is  inadmissible. 

This  was  an  action  in  assumpsit  by  appellee  against  appel- 
lant. Declaration  contains  common  counts  for  work  and 
labor,  etc.,  and  no  other  counts. 

Pleas,  non-assumpsit. 

Pleas,  set-off. 

Pleas,  payment. 

A  jury  was  sworn  to  try  issues,  and  during  progress  of  trial, 
appellant  took  a  bill  of  exceptions  to  decision  of  court,  in 
substance,  as  follows : 

Appellee  read  in  evidence  on  said  trial,  a  contract  between 
said  Mclntyre  and  Sigsworth,  in  which  Mclntyre  agrees  to 
build  for  Sigsworth  a  house,  18  by  20  feet,  two  stories  high, 
with  kitchen  18  feet  square,  one  story  high,  with  cellar  under 
kitchen.  Also,  a  sledge,  10  by  36  feet,  which  is  to  be  divided 
into  wood  shed,  buttery  and  bed  rooms.  Also,  a  porch  in  the 
angle  of  the  kitchen  and  main  building.  Also,  a  barn,  40  by 
60  feet,  with  a  cellar  under  the  whole  barn ;  all  of  which  is  to 
be  built  out  of  good  materials,  and  furnished  in  good  and 
workmanlike  manner ;  in  consideration  of  which  Sigsworth  is 
to  pay  Mclntyre  $2,300.  All  of  the  above  described  work  is 
to  be  completed  in  twelve  months  from  date. 

Appellee,  after  introducing  evidence  tending  to  prove  that 
he  built  a  frame  house  and  barn,  also,  a  cellar  under  barn  for 
defendant,  of  dimensions  named  in  above  contract — the  kitchen 
being  one  and  one-half  story  high,  instead  of  one  story,  and 
that  he  had  said  house  plastered,  doors  and  windows  furnished 
therein,   outside  of  house  painted,  and  blinds  or  shutters  put 
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in  the  windows — called  a  witness,  a  carpenter,  living  a  short 
distance  from  Sigsworth's  house,  who  testified  that  he  had, 
for  several  years,  been  in  habit  of  taking  contracts  to  build 
houses;  was  acquainted  with  wages  of  contractors  of  that 
kind,  etc.  Appellee  then  read  a>ove  contract  to  him,  and 
proposed  to  prove  by  him  that  under  such  a  contract  the  con- 
tractor would  not  be  bound  to  do  the  mason  work  for  the 
foundation  of  main  house,  nor  to  put  on  blinds  or  shutters,  nor 
to  paint  outside  of  house,  nor  to  plaster  said  house.  Appel- 
lant objected  to  witness  being  allowed  to  testify  as  to  said 
matters.  The  court  permitted  witness  to  testify,  and  witness 
did  testify  that  under  said  contract  neither  the  foundation,  nor 
underpinning  of  the  house,  nor  the  blinds,  nor  outside  paint- 
ing, nor  the  plastering  of  house,  would  be  included.  Appel- 
lant excepted  at  the  time,  to  the  court  permitting  said  witness 
to  testify  as  aforesaid.  Appellee  then  called  another  witness, 
a  carpenter  and  contractor,  acquainted  with  wages  of  contract- 
ors, and  proposed  to  prove  by  him,  after  reading  said  contract 
to  said  witness,  that  under  such  contract  the  rock  foundation 
under  main  building,  the  outside  painting,  shutters  and  plas- 
tering, would  not  be  included.  Appellant  objected  to  such 
testimony,  but  the  court  permitted  the  witness  to  testify  to 
above  points,  and  witness  did  testify  that  the  foundation  and 
plastering  would  be  covered  by  contract;  but  outside  painting 
and  shutters  would  not  be  included.  Appellant  excepted  at 
the  time  to  the  court  permitting  the  aforesaid  evidence  to  be 
given.  After  said  bill  of  exceptions  was  taken,  the  jury  lound 
a  verdict  for  appellee  for  $523.33,  damages,  against  appel- 
lant, to  reverse  which  judgment,  he  appealed  to  this  court. 

The  assignment  of  errors,  questions  the  legality  of  the 
decision  of  the  court  in  permitting  the  witnesses  to  testify  as 
to  what  work  was  included  in  said  contract,  when  the  court 
should  have  construed  said  contract. 

W.  A.  &  J.  Grijishaw,  for  Appellant. 

M.  Hay  and  C.  L.  Higbee,  for  Appellee. 

Scates,  C.  J.  The  defendant  having  entered  into  a  written 
contract  to  build  plaintiff  a  dwelling  house,  etc.,  and  a  barn, 
each  with  a  cellar,  and  all  of  specified  dimensions,  now  seeks 
to  limit  and  interpret  the  meaning  by  reference  to  a  neighbor- 
hood usage  among  mechanics.  The  very  attempt  in  this  case, 
to  make  the  parties  speak  in  their  writing,  through  the  mouths 
of  witnesses,  shows  the  soundness  of  the  rule  which  excludes 
such  testimony. 


128  SPRINGFIELD, 

Sigsworth  v.   Mclntyre. 


One  carpenter  would  not  include,  under  such  an  agreement, 
either  the  foundation  of  that  portion  not  required  to  have  a 
cellar,  nor  shutters  or  blinds,  nor  to  paint  the  outside,  nor  plaster 
the  inside  ot  the  dwelling.  Another  carpenter  would  lay  a 
foundation  and  plaster,  but  would  not  paint  or  put  on  blinds. 
This  would  introduce  great  uncertainty  into  contracts,  where 
it  is  supposed  that  the  parties  intended  to  have  meant  and 
understood  each  other  definitely.  No  one  would  be  willing 
to  accept  of  a  contract,  the  meaning  of  which  was  to  be 
treated  as  a  matter  of  fact,  to  be  settled  by  the  interpretation 
of  witnesses.  It  is  a  question  for  a  jury,  and  a  matter  of  fact, 
what  contract  has  been  made ;  but  this  ascertained,  it  becomes 
a  question  of  law,  for  the  court  to  interpret  it,  and  ascertain 
the  meaning  of  the  parties  to  it,  and  to  declare  their  respective 
rights,  and  the  extent  of  their  obligations.  Jennings  v.  Sher- 
wood et  al.,  8  Conn.  R.  122;  2  Parsons  on  Con.  p.  4  and  note 
6,  p.  5  note  c,  and  pp.  67,  68  and  69;  1  Austruther  R.  44; 
Eaton  v.  Smith  et  al.,  20  PickR.  150  ;  Sleght  v.  Rhinelander 
et  al.,  1.  John.  R.  192;  Rankin  v.  Am,.  Ins.  Co.  Neio  York, 
1  Hall  R.  632;  Robertson  et  al.  v.  French,  4  East.  R.  130; 
Reed  et  al.  v.  Hobbs,  2  Scam.  R.  300 ;  McAvoyv.  Long  et  al., 
13  111.  R.  150;  Holmes  v.  Stummel,  15  ibid.  412. W 

While  parol  evidence  is  inadmissible  to  change,  vary  or 
contradict  written  contracts,  it  is  receivable  to  show  the  circum- 
stances of  the  parties,  or  the  condition,  etc.,  of  the  property. 
Barrett  v.  Stow,  15  111.  R.  423 ;  1  Greenlf.  E v.  Sees.  2 3 6,  287, 
and  notes ;  Crawford  v.  Morris,  5  Grat.  R.  90 ;  Farrar  et  al. 
v.  Stackpole,  6  Maine  R.  154;  8  Conn.  R.  122;  to  explain 
technical  terms  of  art  or  science;  13  111.  R.  150;  proof  of 
usage  in  trades  and  branches  of  industry,  where  the  language 
of  the  contract  is  not  clearly  expressed ;  Kendall  v.  Russel, 
5  Dana  R.  501 ;  but  such  usage,  to  be  admissible  at  all,  must 
not  be  unreasonable  and  bad.  Jordan  et  al.  v.  Meredith,  3 
Yates  R.  318. 

Neither  under  the  rule  itself,  nor  any  of  these  distinctions 
or  exceptions,  if  they  may  be  so  called,  could  the  witnesses 
have  been  admitted  in  this  case.  The  language  is  not  doubtful 
or  uncertain,  for  the  defendant  was  to  build  a  house  and  barn 
of  certain  dimensions,  and  finish  and  complete  them  within 
twelve  months.  There  are  no  terms  of  art  or  science  calling  for 
experts.  If  the  defendant  has  entered  into  a  contract  in  terms 
which  will  compel  him  to  do  more  than  he  intended,  it  is  his 
misfortune ;  but  he  may  not  relieve  himself  by  a  resort  to  the 
usages  of  that  neighborhood,  if,  indeed,  any  exist.  None,  how- 
ever, are  shown,  but  the  witnesses  are  permitted  to  give  each 
his  private  opinion  of  the  extent  of  such  an  undertaking. 

(a)  The  AltonR.  R.  Co.  v.  Northcut,  15111.  E.  50;  Sanford  v.  Rawlings,  43111.  R.  94. 
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The  jury  in  this  case,  could  only  find  the  fact  of  the  exist- 
ence of  the  contract;  and  the  court  should  have  instructed 
them  as  to  the  extent  of  its  mutual  obligations.  The  court 
erred,  therefore,  in  admitting  the  two  witnesses  to  testify. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 


Elisha  Hurt,  Appellant,  v.  Francis  McCartney,  Appellee. 

APPEAL  FROM  PUCE. 

Deeds  for  lands  in  this  state,  executed  in  any  other  state  or  territory,  or  in  the 
District  of  Columbia,  which  are  executed  and  acknowledged  according  to  the 
laws  of  the  place  where  they  are  executed,  may  be  read  in  evidence,  without 
further  proof. 

To  prove  that  deeds,  executed  in  other  states  or  territories,  were  executed  in  con- 
formity with  the  local  laws,  the  statutes  governing  where  the  deeds  were  executed 
may  be  read. 

Where  the  certificate  of  the  clerk  of  a  court  of  record  is  produced,  to  establish  the 
conformity  of  the  execution  of  a  deed  with  the  laws  of  the  place  where  it  was  exe- 
cuted (as  is  provided  by  our  statute),  and  the  word  "is"  shall  be  used  in  it,  the 
presumption  will  be  sustained,  that  the  certificate  refers  to  the  laws  existing  at  the 
time  of  execution  of  the  deed. 

If  an  officer,  in  taking  the  acknowledgment  Of  a  deed,  shall  miscall  the  instrument, 
as  naming  it  a  '  'power  of  attorney, "  if  it  is  in  fact  a  deed,  the  name  given  in  the 
acknowledgment  will  not  change  its  character,  or  vitiate  it. 

Where,  by  last  will,  the  testator  bequeathed  to  his  wife  and  three  daughters  all  his 
real  and  personal  estate,  except  as  is  named  in  the  will,  to  be  divided  equally 
among  his  daughters,  after  the  death  of  his  wife,  directing  his  executors  to  sell  and 
dispose  of  his  real  estate  in  Illinois,  at  their  discretion;  the  wife  took  a  life  estate 
in  one-fourth  of  the  lands  in  Illinois;  and  the  fee  to  three-fourths  was  vested  in  the 
daughters,  and  also  the  remainder  in  fee  to  the  other  fourth;  and  in  case  the  land  in 
Illinois  should  be  sold,  each  would  be  entitled  to  the  proceeds  of  it,  in  proportion 
to  their  respective  interests  in  the  land.  The  death  of  the  mother,  prior  to  a  sale 
of  the  land,  vested  the  whole  fee  in  the  daughters,  and  a  conveyance  from  them 
is  good. 

The  opinion  of  the  court  gives  a  full  statement  of  the  case. 

J.  Grimshaw,  for  Appellant. 

C.  L.  Higbee  and  M.  Hay,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  ejectment,  by  McCartney 
against  Hurt,  for  the  recovery  of  S.  E.  19,  4  S.;  5  W.,  in  Pike 
county.  The  defendant  pleaded  not  guilty,  and  that,  at  the 
time  of  the  service  of  the  declaration,  he  was  not  in  the  pos- 
session of  the  premises,  except  sixty  acres  thereof,  described 
by  metes  and  bounds.     Issue,  and  trial  by  the  court. 
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The  plaintiff  introduced  the  following  evidence :  A  patent 
from  the  United  States  to  Irvin,  dated  1818,  for  the  whole 
quarter  section ;  a  deed  from  Irvin  to  Johnson  for  the  same 
land,  dated  26th  of  May,  1819,  with  a  certificate  thereto  of 
one  Bogart,  a  commissioner  of  deeds  of  New  York  city,  that 
the  deed  was  proved  before  him  by  the  oath  of  one  Clarke,  a 
subscribing  witness  to  the  deed,  and  dated  the  8th  of  June, 
1819;  and  with  the  further  certificate  of  the  clerk  of  the 
supreme  court  for  the  city  and  county  of  New  York,  under 
the  seal  of  said  court,  and  dated  29th  of  June,  1855,  that  the 
deed  is  "executed  and  acknowledged"  according  to  the  laws 
of  the  State  of  New  York,  "as  appears  by  the  certificate"  of 
said  Bogart;  a  deed  for  the  same  land  from  Johnson  to  Sickles, 
dated  the  28th  of  October,  1820,  with  a  certificate  of  acknowl- 
edgment, of  the  same  date,  by  one  Blatchford,  a  commis- 
sioner of  deeds  of  New  York  city,  upon  the  deed,  that  the 
within  named  John  Johnson,  etc.,  "to  me  known  to  be  the 
same  person  describad  in,  and  who  executed  the  within  power 
of  attorney,  came  before  me  and  acknowledged  that  he  signed, 
sealed  and  delivered  the  same  for  the  uses  and  purposes  therein 
mentioned;"  and  with  the  further  certificate  thereto  of  the 
clerk  of  the  supreme  court  for  the  city  and  county  of  New 
York,  under  the  seal  of  said  court,  "that  said  instrument  is 
executed  and  acknowledged  according  to  the  laws"  of  the 
State  of  New  York,  "as  appears  by  said  certificate"  of 
Blatchford,  and  dated  the  29th  day  of  June,  1855;  the  record 
of  the  last  will  and  testament  of  Sickles,  and  probate  thereof 
before  the  Surrogate  of  the  city  and  county  of  New  York,  on 
the  18th  day  of  December,  1822,  and  which  contains  the 
following  clause:  I  give,  devise  and  bequeath  unto  my 
beloved  wife,  Rachel,  and  my  daughters,  Maria,  Sarah  and 
Ann,  all  my  estate,  real  and  personal,  except  as  hereinafter 
mentioned,  and  after  the  decease  of  my  said  wife,  I  direct  her 
portion  of  my  real  aud  personal  estate  to  be  divided  equally 
among  my  said  daughters,  Maria,  Sarah  and  Ann ;"  and,  after 
making  other  special  provisions  and  bequests,  contains  the 
following:  "I  direct  my  executors,  hereinafter  mentioned, 
to  sell  and  dispose  of  my  real  estate  in  the  State  of  Illinois, 
or  otherwise,  as  they  shall  see  fit  and  proper."  The  plaintiff 
also  introduced  a  copy,  from  the  recorder's  office  of  Pike 
county,  of  a  deed  from  said  Maria,  Sarah  and  Ann  to  Delano, 
for  the  same  land,  dated  the  5th  day  of  February,  1827,  with 
a  certificate  of  acknowledgment  thereto  before  one  Whitmore, 
a  commissioner  of  deeds  for  New  York  city,  dated  the  Gth  day 
of  February,  1827,  with  the  further  certificate  thereto  of  the 
clerk  of  the  court  of  common  pleas  for  the  city  and  county  of 
New  York,  under  the  seal  of  said  court,  and  dated  the  3d  day 
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of  August,  1855,  "  that  the  deed,  of  which  the  foregoing  and 
attached  purports  to  be  a  copy,  as  appears  from  said  copy,  was 
executed  and  acknowledged  in  conformity  with  the  laws  of  the 
State  of  New  York.  "  The  plaintiff  proved  the  death  of  said 
Eachel  prior  to  the  date  of  the  deed  to  Delano,  and  a  convey- 
ance of  the  land  in  controversy  from  Delano  to  the   plaintiff. 

Upon  this  evidence  the  court  found  the  defendant  guilty  of 
unlawfully  withholding  the  sixty  acres,  which  the  pleadings 
admitted  the  defendant  in  possession  of,  and  not  guilty  as  to 
the  balance  of  the  premises  in  controversy,  and  the  defendant 
excepted. 

To  reverse  the  judgment  of  the  circuit  court,  it  is  insisted 
that  neither  of  the  deeds,  except  the  one  from  Delano  to  the 
plaintiff,  were  sufficiently  proved,  and  that,  under  the  will  of 
Sickles,  the  land  in  controversy  did  not  pass  to  the  widow  and 
three  daughters  of  the  testator. y 

Deeds  for  lands  lying  in  this  state,  executed  in  another  state 
or  territory  of  the  Union,  or  in  the  District  of  Columbia,  which 
are  executed  and  acknowledged,  or  proved  according  to  the 
laws  of  the  place  where  made,  may,  by  our  laws,  be  read  in 
evidence,  without  further  proof  of  execution.  Statutes  of  111. 
1855,  p.  162.(°) 

The  ordinary  way  of  proving  conformity  with  the  law  of  the 
place  of  execution,  is  by  the  production  of  the  statutes  of  the 
state  or  territory  authorizing  the  mode  of  execution  and 
acknowledgment  adopted.^ 

In  such  case,  it  will  appear  from  an  inspection  of  the  deed 
and  acknowledgment,  or  proof,  in  connection  with  the  law  of 
the  place  where  made,  whether  the  mode  adopted  is  in  con- 
formity with  the  law  of  such  place. 

But  the  statute  provides  another  and  more  convenient  mode 
of  proving  the  fact  of  conformity  with  the  law  of  the  place  of 
execution:  by  the  certificate  of  any  clerk  of  a  court  of  record 
within  the  state,  territory  or  district  where  the  deed  may  have 
been  executed  under  the  seal  of  such  court,  "  that  such  deed 
or  instrument  is  executed  and  acknowledged,  or  proved,  in 
conformity  with  the  laws  of  such  state,  territory  or  district.  " 
Statutes  of  111.  1855,  pp.  156  and  167. 

This  statutory  mode  is  adopted  in  relation  to  these  deeds, 
and  the  certificates  attached  to  the  two  first  are  in  the  language 
of  the  statute ;  and  the  certificate  attached  to  the  third  varies 
only  from  them  in  using  the  word  "was;';  instead  of  the  word 
"is,"  used  in  the  statute. 

All  these  certificates  refer  to  the  deed  and  acknowledgment, 
or  proof,  concerning  which  the  officer  certifies,  and  it  is  appa- 

(a)  L.  of  1847  p.  37  Sec  .  3,  Ante  89  &  note. 
(6)  Secrist  v.  Green,  3  Wal.  U.  S.  K.  749. 
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rent  they  were  made  with  reference  to  the  laws  applicable  to 
them ;  the  laws  in  force  at  the  time  the  acknowledgement  or 
proof  purports  to  have  been  taken  and  certified. 

It  is  immaterial  whether  the  certificate  be  in  the  past  or 
present  tense,  so  that  it  appears  from  the  certificate  that  the 
officer  decides  the  deed  executed  and  acknowledged,  or  proved, 
in  conformity  with  the  laws  of  the  place  in  force  at  the  time 
the  act  was  done ;  and  it  must  be  intended,  from  the  lan- 
guage of  these  certificates,  that  the  officer  certifying  had  in 
view  the  laws  applicable  to  them,  and  not  laws  subsequently 
enacted.  The  statute  of  1851  authorizes  the  same  mode  of 
proof  of  conformity  where  a  copy  of  a  deed,  so  executed  and 
acknowledged,  or  proved,  and  which  was  recorded  before  the 
passage  of  that  statute,  is  used  in  evidence.  Statutes  of  111. 
1855.  p.  167. 

The  certificate  of  acknowledgment  to  the  deed  from  Johnson 
to  Sickles,  clearly  refers  to  the  deed  as  the  instrument  executed 
and  acknowledged  by  Johnson,  and  although  the  officer  certi- 
fying calls  it  "the  within  power  of  attorney,"  it  is,  in  fact  and 
in  law  a  deed  of  conveyance.,  and  the  name  by  which  he  calls 
it  cannot  change  its  character. 

No  question  is  made  as  to  the  sufficiency  of  the  execution 
and  proof  of  the  will  of  Sickles,  to  pass  land  lying  in  this 
state,  and  we  cannot  doubt,  giving  force  to  all  the  provisions 
and  language  of  the  will,  that  it  was  the  intention  of  the 
testator  to  vest  a  life  estate  of  one-fourth  of  the  Illinois  land 
in  Rachel,  his  widow,  with  remainder  in  fee  to  Maria,  Sarah 
and  Ann,  the  daughters  of  the  testator,  and  three-fourths  of 
the  same  in  said  daughters  in  fee;  and  in  case  of  sale  of  the 
Illinois  land,  that  they  should  have  the  proceeds  in  proportion 
to  their  respective  interests  in  the  land.  The  words  "all  my 
real  and  personal  estate"  necessarily  include  this  land,  and  the 
subsequent  direction  to  his  executors,  and  of  whom  these 
devisees  are  a  part,  to  sell,  "or  otherwise,  as  they  shall  see  fit 
and  proper,"  does  not  except  or  take  this  land  out  of  the 
general  clause,  but  in  connection  with  that  clause,  amounts  to 
a  recommendation  to  convert  the  same  into  money,  or  to  make 
such  change  in  the  same  as,  in  the  opinion  of  his  executors, 
would  be  advantageous.  On  the  death  of  the  widow  of 
Sickles,  the  daughters  succeeded  to  the  whole  estate,  and  their 
title  is  vested  in  the  plaintiff. 

Judgment  affirmed. 
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Thomas  Horton,  Appellant,  v.  Solomon   Critchfield, 
Appellee. 

APPEAL  FROM  FULTON. 

If  a  court  has  jurisdiction  of  the  person  and  of  the  cause  of  action,  its  judgment, 
whether  foreign  or  domestic,  will  be  conclusive  upon  the  parties. 

Where  a  party  was  sued  and  appeared  before  a  justice  of  the  peace  in  Ohio,  and 
there  successfully  defended,  and  the  suit  was  taken  by  appeal  to  the  common  pleas, 
without  any  service  upon  or  notice  to  the  defendant,  in  which  court  a  judgment 
was  obtained  against  him;  it  will  be  presumed  that  the  common  pleas  of  Ohio  had 
jurisdiction. 

It  will  be  presumed  that  a  court  which  pronounces  a  judgment  has  jurisdiction,  un- 
less the  fact  is  shown  to  be  otherwise. 

A  party  may  show,  that  an  appeal  wou'd  not,  without  a  new  summons,  continue  a 
cause  in  court,  and  then  he  may  go  behind  the  judgment,  and  into  the  merits  of  the 
indebtedness. 

In  proceedings  before  a  justice  of  the  peace,  it  need  not  appear  whether  the  judgment 
was  for  debt  or  damages. 

Critchfield  sued  Horton  originally,  in  1-853,  before  a  jus- 
tice of  the  peace  in  Knox  county,  Ohio,  on  a  claim  of  $60 
for  medical  services.  Trial  was  had  by  jury  and  a  verdict 
returned  for  defendant,  Horton,  when  judgment  was  rendered 
for  costs  against  Critchfield.  Critchfield  appealed  to  the  Com- 
mon Pleas  of  said  Knox  county,  Ohio  (but  Horton  had  no 
notice  of  such  appeal),  and  at  the  following  September  term 
of  such  court  judgment  was  rendered  by  default  against  Horton 
for  $60,  damages,  and  $19.62  costs. 

Upon  this  judgment  Critchfield  brought  suit  before  a  justice 
of  the  peace  of  Fulton  county,  Illinois,  and  recovered  judg- 
ment, from  which  Horton  appealed  to  the  Fulton  Circuit 
Court.  At  the  may  term,  1856,  of  that  court  a  trial  was  had 
before  Judge  Thompson  and  a  jury. 

On  the  trial  the  appellee  offered  in  evidence  a  certified 
copy  of  the  proceedings  and  judgment  of  Knox  Common 
Pleas,  Ohio,  embracing  the  justice's  transcript.  The  exem- 
plification shows  no  notice  to  the  appellant  in  this  court  (Hor- 
ton), of  the  appeal  to  the  Knox  Common  Pleas,  by  personal 
service  or  otherwise.  The  appellant  objected  to  the  exempli- 
fication, but  the  court  permitted  the  same  (under  exception)  to 
be  read  to  the  jury. 

This  was  all  the  evidence  introduced  by  the  plaintiff  below 
(appellee);  and  the  appellant  then,  in  support  of  the  issues  on 
his  part,  offered  to  prove  by  Caroline  Horton,  sworn  as  a 
witness,  that  the  appellant  removed  from  the  State  of  Ohio 
and  came  to  Illinois  within  five  days  after  the  trial  had  and 
judgment  rendered  before  the  Knox  county,  Ohio,  justice,  as 
specified  in  the  transcript  offered  in  evidence,  and  that  he  had 
ever  since  resided  in  Illinois,  and  had  not  been  in  the  limits 
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of  Ohio  since  his  removal  therefrom ;  also  that  said  Horton 
(appellant)  was  not  in  the  State  of  Ohio  when  judgment  was 
rendered  against  him  by  the  Knox  Common  Pleas ;  and  that 
he  had  no  knowledge  of  the  pendancy  of  such  cause  in  said 
common  pleas,  and  only  had  notice  of  the  trial  before  the 
justice. 

The  Appellant  also  offered  to  prove  by  the  same  witness  that 
she  was  present  when  the  said  cause  was  tried  before  the  jus- 
tice in  Ohio ;  that  said  suit  was  brought  for  medical  services 
claimed  to  have  been  rendered  in  part  to  the  witness  at  he 
request  and  that  she  being  a  daughter  of  appellant,  the  appel- 
lee claimed  compensation  from  appellant;  that  no  services 
whatever  were  ever  rendered  to  the  witness  by  appellee,  and 
that  she  never  requested  him  to  perform  any.  To  all  which 
evidence  the  appellee  objected,  and  the  court  sustained  the 
objection  and  refused  to  allow  the  evidence  to  be  given  to  the 
jury ;  to  which  the  appellant  excepted. 

The  appellant  then  produced  Marion  Horton  as  a  witness, 
and  offered  to  prove  by  him  (being  sworn),  that  he  was  also 
present  when  the  said  cause  was  tried  before  the  said  Knox 
county,  Ohio,  justice,  and  testified  therein;  that  all  of  the 
appellee's  demand  in  said  suit,  which  was  not  lor  services  to 
Caroline  Horton,  it  was  claimed  was  for  services  rendered  to 
the  witness,  as  the  son  of  the  appellant,  at  the  request  of  the 
witness ;  and  that  in  reality  no  services  whatever  were  ever 
rendered  to  the  witness  by  the  appellee,  but  that  at  the  time 
when  the  witness  was  sick,  and  the  appellee  claimed  to  have 
attended  him,  one  Dr.  Russell  was  employed  to  attend  upon 
the  witness,  and  did  so,  and  that  the  appellee  never  did  render 
any  such  service.  And  appellant  proposed  to  prove  by  said 
witness  that  appellee  admitted  in  the  presence  of  the  witness, 
at  the  trial  before  the  said  justice,  that  appellant  was  not  in 
debt  to  him  (appellee)  for  medical  services  in  any  sum  what- 
ever. All  which  evidence  the  court,  under  objections  from 
appellee,  refused  to  permit  to  be  given  to  the  jury,  and  the 
appellant  excepted. 

This  was  all  the  evidence  offered ;  and  the  jury  returned  a 
verdict  as  follows :  "We,  the  jurors,  find  a  verdict  in  favor  of 
the  plaintiff  for  seventy-nine  dollars  and  sixty-two  cents 
($79.62)." 

The  appellant  then  entered  his  motion  for  a  new  trial,  and 
assigned  the  following  reasons  in  support  thereof.  The  court 
wrongfully  admitted  the  evidence  of  the  plaintiff  to  the  jury. 
The  court  erroneously  excluded  the  evidence  offered  by  the 
defendant.  The  verdict  is  contrary  to  the  law  and  evidence, 
and  exceeds  the  sum  proven.  The  verdict  is  informal  and 
erroneous,  and  does  not  find  the  issues  in  the  case.     The  ver- 
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diet  fails  to  find  the  amount  of  debt  and  the  amount  of 
damages.  The  court  overruled  the  motion,  and  the  appellant 
excepted. 

The  court  thereupon  entered  judgment  as  follows :  "Ordered 
by  the  court,  that  the  plaintiff  have  and  recover  of  and  from 
the  defendant  the   sum  of  seventy-nine  dollars  and  sixty-two 

cents  for  his as  per  the  verdict  of  the  jury  rendered 

herein,  together  with  his  costs  in  this  behalf  expended,  as  well 
in  the  court  below  as  in  this  court,  and  may  have  execution 
therefor." 

The  cause  is  now  brought  to  this  court  by  appeal ;  and  the 
appellant  assigns  for  error  the  following: 

The  circuit  court  erred  in  admitting  the  evidence  of  the 
plaintiff  below  to  the  jury. 

The  circuit  court  erred  in  excluding  the  evidence  offered  by 
the  defendant  below. 

The  circuit  court  erred  in  refusing  to  grant  a  new  trial. 

The  circuit  court  erred  in  entering  judgment  upon  the 
verdict. 

The  judgment  of  the  circuit  court  is  informal  and  erroneous. 

Goudy  and  Judd,  for  Appellant. 
W.  C.  Kellogg,  for  Appellee. 

Scates,  C.  J.  The  plaintiff  was  sued  before  a  justice  and 
judgment  rendered  against  him  on  appeal  to  the  circuit  court, 

for  $79.62,  "for  his as  per  the  verdict,"  etc.,  which 

had  omitted  to  specify  whether  they  found  debt  or  damages. 

The  proof  shown  in  support  of  this  finding,  was  the  exem- 
plification of  a  record  of  a  court  of  common  pleas  in  Knox 
county,  Ohio,  commenced  before  a  justice  of  the  peace  there, 
before  whom  plaintiff  appeared  and  defended,  and  afterward 
taken  by  appeal  to  the  common  pleas,  where  defendant  here 
recovered  a  judgment  for  $60.00. 

The  first  and  most  important  question  presented  is,  the 
plaintiff's  right  to  go  behind  this  judgment  into  the  original 
cause  of  action,  or  is  he  concluded  by  this  judgment  ?  The 
act  of  congress  under  the  constitution  has  given  this  judgment 
the  same  force  and  effect  as  evidence  in  every  state  that  it 
has  in  Ohio  where  rendered.  Act  26  May,  1790;  Rev.  Stat. 
1845,  p.  624. 

While  a  judgment  rendered  without  due  notice  or  appear- 
ance, is  a  nullity  {Bimeler  v.  Dawson  et  ah,  4  Scam.  R.  536), 
or  without  jurisdiction  of  the  person  or  cause  of  action,  yet 
where  the  court  has  jurisdiction  of  both,  the  judgment  will  be 
conclusive  upon  the  parties.  And  this  is  as  applicable  to.for- 
eign  as  to  domestic  judgments. 
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The  doubt  did  not  arise  as  to  the  principle  of  law,  but 
whether  the  facts  presented  a  case  for  its  application  to  cut 
off  plaintiff  from  denying  the  original  cause  of  indebtedness. 
We  are  of  opinion  that  the  record  is  conclusive  upon  the 
plaintiff.  The  plaintiff  was  personally  served  and  appeared 
before  the  justice  of  the  peace  in  Ohio.  Although  no  further 
service  or  appearance  is  shown  in  the  common  pleas,  to  which 
the  cause  was  taken  by  appeal,  and  admitting  that  plaintiff 
could  have  shown  that  there  was  neither,  yet  the  judgment 
rendered  by  the  common  pleas  we  think  prima  facie  evidence 
of  jurisdiction  by  appeal,  and  the  plaintiff  should  rebut  this 
presumption,  by  showing  that  the  laws  of  Ohio  required 
another  service  to  the  common  pleas. 

This  court  has  held  that  appeals  from  inferior  to  superior 
courts  for  the  purposes  of  trials  de  novo,  are  unknown  to  the 
common  law,  and  depend  upon  statutes.  The  Schooner  Con- 
stitution v.  Woodworth,  1  Scam.  R.  512;  yet  in  the  case  of 
Bimeler  v.  Daivson  et  al.,  the  court  say  a  service  by  leaving 
a  copy  at  party's  place  of  residence,  is  prima  Jacie  a  good 
personal  service  in  the  common  pleas  of  Ohio,  for  the  court 
will  presume  the  party  to  have  been  a  citizen  at  the  dine  that 
the  court  had  jurisdiction,  and  the  proceedings  in  conformity 
to  the  laws  of  the  state  are  valid.  The  states  have  power  to 
regulate  these  matters  for  themselves.  Welch  et  al.  v.  Sykes, 
3  Gil.  R.  197.  The  presumption  in  their  favor  must  prevail 
until  the  fact  is  shown  to  be  otherwise. (a)  Boy  den  v.  Fitch,  15 
John.  R.  140 ;  S  hum  way  v.  Stillman,  6  Wend.  R.  449  ;  Holt 
v.  Alloway,  2  Blackf.  R.  108;  Thurber  v.  Blackbourne,  1  N. 
Hamp.  R.  242;  Buchanan  v.  Rucker,  9  East.  R.  192. 

The  plaintiff  offered  to  show  that  he  left  Ohio  soon  after  the 
trial  before  the  justice,  and  has  not  since  returned  there,  and 
that  he  did  not  owe  the  debt.  Had  he  first  shown  that  by  the 
laws  of  Ohio  an  appeal  simply  did  not  transfer  and  continue 
the  cause  in  the  common  pleas  without  a  new  summons,  he 
would  have  put  himself  in  a  position  to  go  behind  the  judg- 
ment, into  the  original  grounds  of  indebtedness. 

In  original  actions  of  debt  in  the  circuit  court,  we  have  held 
that  the  jury  in  finding  their  verdict,  and  the  court  in  the  ren- 
dition of  judgment,  must  distinguish  between  the  debt  and 
damages.  1.  Scam.  R.  406  ;  2  ibid.  565 ;  3  ibid.  96 ;  1  Gil.  R. 
670;  3  ibid.  475;  11  111.  R.  452,  562  ;  12  ibid.  61;  14  ibid.  248. 

The  doctrine  has  never  been  applied  to  proceedings  on 
appeals,  in  which  parties  proceed  on  the  merits,  without 
pleadings,  but  according  to  the  proofs,  and  very  right. 
Where  a  technicality  presents  no  vital  and  meritorious  claim 

(a)  Dunbar  v.  Hallowell,  34  111.  R.  1CS. 
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for  the  discovery  of  truth,  and  the  furtherance  of  ri«;ht  and 
justice,  it  can  have  no  enlargement  of  its  sphere  of  action  from 
us.  We  can  see  no  advantage  or  detriment  to  the  one  party 
or  the  other,  in  its  application  to  this  class  of  cases.  The  stat- 
ute has  required  all  matters  of  a  nature  to  be  consolidated,  and 
which,  when  so  done,  do  not  exceed  one  hundred  dollars,  to  be 
included  in  suits  before  justices.  The  bar  may,  doubtless,  be 
as  broad  as  the  causes  of  action  supposed  to  be  litigated.  It 
is  immaterial  whether  the  recovery  be  of  debt  or  damages. (ffl)  It 
might  be  otherwise  and  questionable,  where  the  party  pleads 
specially  and  in  writing.  The  record  ought  to  show  that  the 
debt  or  damage  declared  for  was  recovered.  If  not,  a  difficult 
question  of  identity  of  causes  might  arise  on  a  second  suit. 

There  is  a  show  of  reason,  at  least,  in  support  of  the  rule  as 
laid  down  being  conformable  to  the  strict  rules  of  pleading  at 
the  common  law  by  which  we  are  governed.  But  we  can  find 
no  show  of  reason  to  support  its  extension  and  application  to 
pleadings  ore  tenus  before  justices. 

Judgment  affirmed. 

(a)  Pendegrast  v.  Peru,  20  111.  E.  52;  Chicago  &C.  v.  Whipple,  22  111.  R.  340. 


John  F.  Hamaker,  Plaintiff  in  Error,  v.  Susanna  Hamaker, 
Defendant  in  Error. 

ERROR  TO  CASS. 

The  court  will  not  allow  divorces  under  the  eighth  section  of  the  act  in  relation  to  that 

subject,   except  for  such  causes  as  are  named  in  the  act,   and  as  were  sufficient 

under  the  canon  and  common  law. 
Occasional  paroxysms  of  hereditary  insanity,   before  marriage,   unknown  to  the 

husband,  do  not  furnish  a  ground  for  divorce.     JSTor  does  complete  insanity  after 

marriage . 

The  bill  shows  that  complainant  is  a  resident  of  Cass  county, 
Illinois,  and  had  resided  there  more  than  one  year  next  before 
the  filing  of  the  bill;  that  the  parties  intermarried  on  the  13th 
of  January,  1853;  that  the  respondent  is  incurably  insane,  and 
was  insane  at  the  date  of  the  marriage.  That  shortly  after  the 
marriage,  respondent  exhibited  symptoms  of  insanity,  which 
soon  became  settled  and  confirmed  insanity,  its  manifestations; 
being  absent  mindedness,  and  causeless  and  violent  paroxysms, 
of  anger  and  other  passions ;  that  for  three  years  next  before 
the  marriage,  respondent  had  exhibited  manifestations  of 
insanity  similar  to  those  now  manifested  in  her  state  of  con- 
firmed insanity,  and  that  this  insanity  of  respondent  was 
unknown  to  the  complainant  until  after  the  marriage.  Com- 
plainant prays  a  divorce. 
9 
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At  the  November  term,  1855,  process  having  been  duly 
served,  a  conservator  ad  litem  was  appointed  by  the  court, 
who  answered,  denying  all  the  allegations  of  the  complainant's 
bill,  and  the  case  was  then  referred  to  the  master,  who  reported 
the  proofs. 

Elias  Valentine  deposes  that  complainant  has  resided,  for 
the  last  nine  years,  in  Cass  county,  Illinois. 

Master  reports  that  the  records  of  the  Cass  County  Court 
show  that  complainant  and  respondent  intermarried  on  the 
13th  of  January,  1853. 

Maria  M.  Fox  deposes,  that  she  has  known  respondent  from 
a  period  shortly  after  her  marriage,  and  thinks  she  has  been 
insane  at  times  ever  since,  Her  insanitv  has  manifested  itself 
in  violent  and  causeless  anger,  especially  directed  toward  her 
husband.  Respondent  frequently  threatened  the  life  of  her 
husband.  Respondent's  mother  has  long  been  insane,  and  the 
manifestations  of  her  insanity  were  like  those  exhibited  by 
respondent. 

John  H.  Fox  testified  to  the  same  facts  set  forth  in  the 
deposition  of  Maria  M.  Fox. 

Margaret  Ream  deposed  that  she  lived  in  the  family  of 
complainant.  Every  effort  was  made  by  complainant,  and 
others  of  the  family,  to  please  the  respondent,  but  she  was 
almost  continually  in  a  rage,  and  frequently  threatened  to  take 
the  life  of  complainant  and  of  witness.  Respondent  twice  hid 
a  butcher  knife  about  the  bed  of  complainant,  with  the  purpose, 
as  respondent  avowed  after  the  knife  had  been  discovered,  of 
taking  complainant's  life.  Respondent  once  attempted  to  kill 
witness,  inflicting  a  severe  wound  with  a  butcher  knife. 

John  Pfeil  testifies  that  the  house  of  complainant  was  burned, 
and  that  respondent  afterwards  admitted  that  she  purposely  set 
the  fire,  stating  how  it  was  done ;  and  that  the  circumstances 
attending  the  fire  confirmed  the  truth  of  her  admission.  During 
a  sickness  of  complainant,  which  was  protracted  and  severe, 
respondent  so  neglected  him  that  his  father  was  under  the 
necessity  of  taking  complainant  to  his  own  house. 

Adam  Price  testifies  that  respondent,  for  three  years  before 
her  marriage,  lived  in  the  family  of  witness,  and,  during  those 
three  years,  respondent  frequently  exhibited  strong  passion, 
waywardness  and  singularity,  so  marked  as  to  elicit  the  remark 
of  witness  at  the  time,  that  respondent  would  be  insane,  like 
her  mother,  who  was  then  in  a  confirmed  state  of  insanity. 

Respondent  so  conducted  toward  the  children  of  witness, 
that  fears  were  entertained  that  she  would  kill  them.  When 
in  a  passion,  respondent  would  clench  her  hands,  gnash  her 
teeth,  and  show  great  rage  without  cause ;  was  absent  minded, 
and,  without  any  known  cause,  would  sigh  and  moan  as  if  in 
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great  distress.  Her  general  appearance  was  that  of  a  person 
of  deranged  mind.  She  absented  herself  frequently,  for  days, 
without  notice  and  without  explanation.  Thinks  complainant 
did  not  know  anything  of  respondent's  insanity  before  marriage, 
as  he  had  but  little  opportunity  of  seeing  her. 

Susan  Price  states  the  same  facts  testified  to  by  Adam  Price, 
with  the  additional  statement,  that  witness  frequently  feared 
that  respondent  would  take  her  life,  and  that  she  lived  in  dread 
of  respondent. 

Andrew  McFarlan  states  that  he  is  superintendent  of  the 
state  hospital  for  the  insane ;  that  respondent  is  in  charge  of 
deponent  as  a  patient,  and  is  probably  incurably  insane.  Her 
manifestations  of  insanity  are  the  usual  symptoms  of  dementia. 
Upon  the  basis  of  her  present  condition,  and  assuming  the 
testimony  of  the  witness  as  to  her  conduct  before  marriage  to 
be  true,  witness  is  of  opinion  that  there  is  strong  evidence  of 
the  insanity  of  respondent  previous  to  her  marriage,  in 
January,  A.  D.  1853. 

V.  A.  Turpin  is  a  practicing  physician,  and  an  expert  in 
cases  of  insanity.  *  Heard  the  testimony  of  witness,  herein 
before  set  forth,  and  is  satisfied  that  respondent  was  insane 
before  her  marriage,  and  is  now  incurably  insane. 

E.  B.  Conn  is  a  practicing  physician.  Has  heard  the  testi- 
mony of  the  witness  in  this  case  and  is  of  the  opinion  that 
respondent  was  insane  before  her  marriage,  and  is  now 
incurably  insane. 

A  trial  was  had  at  the  November  term,  1856,  when  a  decree 
was  rendered,  dismissing  the  bill,  at  complainant's  costs,  without 
prejudice. 

To  reverse  this  decree,  and  obtain  a  decree  for  divorce,  this 
writ  of  error  is  sued  out. 

J.  GrRiMSHAW  and  H.  E.  Dummer,  for  Plaintiff  in  Error. 

N.  M.  Knapp,  for  Conservator. 

Scates,  C.  J.  The  grounds  presented  in  the  bill  for  a 
divorce  are,  insanity  at  the  time  of  making  the  marriage  con- 
tract and  the  marriage,  and  confirmed  and  incurable  insanity 
since. 

Notwithstanding  the  eighth  section  of  the  act  in  relation  to 
divorces  has  conferred  a  discretionary  power  upon  the  courts, 
if  literally  understood,  yet  the  court  has  not  so  construed  it, 
but  confines  itself  to  the  common,  or  canon  law  and  statutory 
causes.  Eev.  Stat.  1845,  p.  197,  Sec.  8;  Birkbyv.  Birkby  et 
al.,  15  111.  E.  120  ;Vignos  v.  Vignos,  id.  186;  Harman  v. 
Harman,  16  ibid.  85.(a)    The  largest  extent   of  that  section 

(a)  DeLaHay  v.  DeLaHay,  21  111.  R.  255. 
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would  be  to  include  the  common  law  causes,  which  had  been 
omitted  in  the  enumeration  in  the  statute.  The  list  of  causes, 
thus  enlarged  or  defined,  would  stand,  from  the  bonds  of  matri- 
mony at  the  common  law:  pre-contract;  consanguinity  or  rela- 
tion by  blood ;  affinity,  or  relation  by  marriage ;  and  corporeal 
infirmity,  or  impotency;  and  from  bed  and  board  only  at 
common  law,  adultery;  and  cruelty.^  There  is  added,  by 
statute,  three  additional  causes :  willful  desertion,  or  absence 
without  reasonable  cause  for  two  years ;  habitual  drunkenness- 
for  the  space  of  two  years ;  and  conviction  of  felony,  or  other 
infamous  crime.      Harman  v.  Harman,  ibisupra. 

Now,  insanity  is  not  among  the  causes  known  to  the  com- 
mon law,  nor  is  it  found  among  the  new  causes  created  and 
defined  by  our  statute.  Unless  we  assume  to  exercise  a  discre- 
tion, under  the  general  language  of  the  eighth  section,  we 
could  hardly  find  a  warrant  for  sustaining  the  bill.  But  we 
have,  in  the  cases  cited,  already  determined  that  no  such  dis- 
cretion was  conferred  by  the  act.  The  pitiable  misfortune  of 
the  defendant,  who,  for  want  of  reason  to  guide  her,  appeared 
in  the  court  below,  and  here,  by  a  conservator,  of  the  court's 
appointment,  would  hardly  call  upon  us  to  make  a  precedent 
for  casting  her  off  from  her  only  domestic  stay  and  support. 

If  the  contract  is  void,  it  could  only  be  so  upon  grounds 
common  to  all  contracts,  that  is  for  want  of  sound  mind, 
capable  of  making  and  assenting  to  a  contract.  Yet  putting 
the  contract  upon  that  ground,  and  still  the  proof  shows,  that 
before,  and  at  the  time  of,  and  for  some  time  after  the  mar- 
riage, the  defendant  suffered  only  occasional  paroxysms  of 
insanity,  and  in  the  intervals  was  capable  of  all  the  duties  of 
a  citizen  or  a  wife.  The  plaintiff  would,  upon  the  common 
principle,  be  required  to  show  that  she  entered  into  this  con- 
tract and  relation  during  a  period  of  mental  incapacity,  while 
under  an  insane  paroxysm.  The  bill  alleges  the  fact,  and  the 
evidence  shows  the  contrary.  Indeed,  the  plaintiff  proceeds 
according  to  his  allegations  and  proofs,  upon  the  ground  that 
he  was  cheated  and  defrauded  by  a  concealment,  or  a  want  of 
knowledge  of  the  fact  before  the  marriage.  If  this  be  true  as 
a  matter  of  law  or  fact,  it  would  be  ground  of  recovery  of 
damages  against  those  practicing  the  fraud,  rather  than  a 
ground  of  rescission  of  the  marriage  contract  itself,  unless, 
indeed,  the  law  guarantees  to  every  husband  a  rational  mental 
standard  for  the  mind  of  a  wife.  I  know  of  no  such  standard 
for  lunacy  or  insanity.  It  is  true,  equity  might  protect  a 
natural  fool  from  pretenses  of  entering  into  such  relations,  by 
which  others  might  seek  to  despoil  them  of  their  property. 
But  idiocy  is  a  very  different  thing  from  lunacy  and  insanity. 

(a)   Addison  on  Con.  707. 
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Yet  it  may  be  that  these,  while  laboring  under  paroxysms 
rendering  them  totally  incapable  of  consenting,  would  find  a 
like  protection  from  spoliations  of  the  designing.  An  appli- 
cation on  their  behalf  for  protection  against  the  designing  and 
cunning,  would  present  the  question  in  a  totally  different  light. 
A  court  of  equity  would  find  modes  of  protection,  by  appoint- 
ing a  trustee  for  the  property;  and  this  might  be  done  without 
rescinding  the  contract.  Upon  the  power  to  rescind  upon  this 
ground,  I  am  not  now  called  on  to  decide,  and  would  not 
without  full  examination.  But  so  far  as  the  existence  of 
occasional  paroxysms  of  hereditary  insanity  before  marriage, 
and  unknown  to  the  husband,  are  presented  as  a  ground  of 
divorce,  the  question  does  arise,  and,  I  am  of  opinion,  affords 
no  cause  of  divorce,  nor  general  ground  for  rescinding  the 
marriage  contract  on  account  of  fraud,  mistake  or  inadequacy. 

So  far  from  presenting  features  appealing  to  our  feelings  of 
sympathy  or  sense  of  justice,  for  this  kind  of  relief,  it  rather 
wears  the  aspect  of  brutal  insensibility,  to  cast  off  the  poor, 
unfortunate  wife  and  unoffending  mother.  If  there  be  a 
period  during  the  marital  relation,  when,  more  than  at  any 
other,  the  tenderest  care,  support  and  watchfulness  of  an 
affectionate  husband  is  demanded,  it  is  while  the  wife  is  help- 
less from  sickness  or  insanity.  To  make  this  misfortune,  the 
greatest  that  can  befall  us,  the  ground  of  the  next  greatest 
wrong  and  injustice,  would  be  truly  adding  insult  and  injury 
to  providental  misfortune.  But  where  to  put  the  unfeeling 
husband  who  would  thrust  his  wife  away,  because  she  had 
become  totally  incapable  of  self-care,  must  be  left  to  the 
dictates  of  Christian  humanity. 

The  procreation  and  nature  of  children  being  one  of  the 
objects  of  marriage,  the  law  has  provided  that  corporeal 
infirmity,  or  impotency,  before  marriage,  shall  be  cause  to  dis- 
solve it.  This  provision  is  made  for  a  sound  body,  but  none 
for  the  mind.  If  there  be  here  incongruity,  inconsistency, 
irrationality,  we  can  only  say,  we  do  not  make,  but  interpret 
and  apply  the  rule. 

Decree  affirmed. 
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William  Trenchard,  Appellant,  v.  Samuel  Warner, 
Appellee. 

APPEAL  PROM  MORGAN. 

Where  a  lien,  to  secure  the  payment  of  money,  has  been  given  upon  one  parcel 
of  property,  and  also  a  lien  upon  another  parcel  in  case  the  first  should  be 
insufficient,  the  second  lien  is  a  contingent  one,  and  the  insufficiency  of  the 
first  parcel  must  be  shown  before  the  lien  upon  the  second  becomes  specific 
and  absolute. 

Where  an  averment  in  a  bill  of  chancery  is  neither  admitted  nor  denied,  it  must 
be  proved  by  at  least  one  witness. 

Where  the  court  below  decides  a  case  upon  facts  known  to  it,  the  record  must  set 
forth  sufficient  of  those  facts  to  sustain  the  decree. 

This  was  a  bill  in  chancery  filed  by  Warner  against  Tren- 
chard,  alleging  that  in  January,  A.  D.  1854,  he  rented  to 
Trenchard  a  certain  portion  of  his  farm,  and  that  Trenchard 
entered  into  articles  of  agreement  with  him  (Warner),  by  which 
Warner  agreed  "to  furnish  the  house  where  Trenchard  then 
lived,  and  the  lots  and  stables  and  firewood  for  his  use,  and 
fifty  acres  of  land  to  be  tended  in  corn,  land  to  be  well  broke, 
in  good  time,  and  planted  in  due  season  and  tended  well,"  for 
which  Warner  agreed  to  pay  eight  cents  per  bushel  in  the 
shock  to  bejmeasured  when  well  dried.  Warner  agreed  to  pay 
Trenchard  three  hundred  and  seventy  dollars  on  said  corn ;  if 
said  corn  does  not  pay  this  amount,  then  Trenchard's  wheat 
crop  was  bound  for  the  money,  to  be  allowed  the  market  price 
for  the  wheat.  Trenchard  to  pay  Warner  ten  per  cent,  on  the 
money  until  it  was  paid.  Warner  alleging  that  he  has  already 
paid  to  Trenchard  the  said  three  hundred  and  seventy  dollars 
in  February,  1855. 

Warner  further  alleges  that  the  corn  crop  raised  by  Tren- 
chard, on  the  fifty  acres,  will  not  be  sufficient  to  pay  the  said 
sum  of  $370,  and  the  interest  upon  it,  according  to  the  terms 
of  the  agreement.  That  Warner  rented  to  Trenchard  another 
fifty  acres  to  be  in  wheat  upon  shares.  Warner  to  have  one- 
third,  and  Trenchard  two-thirds  of  the  crop,  with  an  agree- 
ment that  Warner  should  have  a  lien  upon  Trenchard's  share 
of  the  wheat  to  pay  Warner  for  any  deficiency  there  might  be 
in  the  corn  in  paying  Warner  at  eight  cents  per  bushel,  the 
said  $370,  and  interest.  That  there  was  a  further  agreement 
between  them  that  for  any  wheat  which  might  remain  after 
paying  the  $370,  and  interest  to  Warner,  he  was  to  take  and 
pay  the  market  price  therefor.  The  bill  further  alleges  that 
Trenchard  has  already  sold  a  portion  of  the  wheat,  and  will 
sell  all  unless  restrained.  That  Trenchard  is  insolvent,  and 
that  Warner  will  lose  his  money  advanced  and  the  interest 
thereon.     The  bill  prayed  for  an  injunction,  which  was  granted. 
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Trenchard,  in  his  answer,  alleges  that  three  hundred  and 
sixty  dollars  of  the  money  paid  to  him  by  Warner  was  coun- 
terfeit. Admits  that  he  cultivated  thirty  (not  fifty)  acres  of 
wheat  on  the  shares,  stated  in  the  bill,  but  denies  that  Warner 
was  to  have  any  lien  upon  Trenchard's  share,  or  any  right  to 
purchase  at  the  market  price.  The  answer  was  sworn  to. 
There  was  a  general  replication. 

At  November  term,  1855,  of  the  Morgan  Circuit  Court, 
Woodson,  Judge,  presiding,  a  decree  was  entered  making  the 
injunction  perpetual.  The  decree  recites,  that  the  cause 
coming  on  to  be  heard  on  bill,  answer  and  replication,  and  the 
notes  of  the  testimony  taken  by  the  same  Judge  in  a  case  of 
the  people  against  the  complainant  for  passing  bank  notes 
alleged  to  be  counterfeit,  during  the  present  term  of  the  said 
court,  irrespective  of  the  evidence  of  the  respondent,  as  set 
forth  in  said  notes  (and  it  being  agreed  that  said  evidence  of 
said  respondent  in  said  notes,  was  not  to  be  regarded  by  the 
court,  waiving  all  questions  of  the  insolvency  of  Trenchard, 
etc.,  this  injunction  was  made  perpetual.) 

By  consent  of  counsel  the  decree  directed,  that  Warner  was 
to  have  full  satisfaction  of  the  contract  set  up  in  his  bill,  out 
of  the  corn  and  wheat  crops  of  the  respondent  (Trenchard), 
and  the  case  to  be  appealed,  accompanied  with  the  original 
notes  of  evidence  taken  as  aforesaid,  as  a  part  of  the  record,  etc. 

Epler  and  Smith,  for  Appellant. 

Yates  and  McClure,  for  Appellee. 

Caton,  J.  Admitting  that  this  bill  shows  such  a  case  as 
would  authorize  a  court  of  equity  to  interpose  its  restraining 
powers,  and  prevent  a  sale  of  so  much  of  the  wheat  as  would 
be  necessary  to  secure  the  complainant  for  the  money  advanced 
under  the  agreement,  and  admitting  further  that  the  proof 
shows  that  Warner  did  advance  to  Trenchard  three  hundred 
and  seventy  dollars  in  good  money  as  alleged  in  the  bill,  still 
the  record  fails  to  make  out  such  a  case  as  would  justify  this 
decree. 

The  agreement  presupposes  that  the  corn  at  eight  cents  per 
bushel  will  probably  pay  the  sum  of  three  hundred  and  seventy 
dollars  and  interest,  and  the  lien  upon  the  wheat  is  created 
only  upon  the  contingency  that  there  should  not  be  sufficient 
corn  to  pay  it,  and  then  for  the  balance  only.  Under  the  con- 
tract the  corn  must  first  be  exhausted  before  Warner  can  have 
a  right  to  go  upon  the  wheat  for  the  balance.  The  lien  created 
upon  the  wheat  is,  therefore,  contingent.  Before  this  contin- 
gency can  happen,  so  as  to  make  the  lien  upon   the  wheat 
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specific  and  absolute,  an  insufficiency  of  corn  must -be  shown. 
The  bill  alleges  a  deficiency  of  corn  of  one  third.  The  defend- 
ant's answer,  neither  admits  nor  denies  this  portion  of  the  bill, 
When  an  averment  in  a  bill  in  chancery  is  not  admitted, 
although  it  be  not  denied,  it  must  be  proved  by  the  com- 
plainant, by  at  least  one  witness.  DeWolfv.  Long,  2  Gil. 
R.  679.  A  deficiency  of  corn  being  affirmative  matter  for  the 
complainant  to  make  out,  before  he  can  assert  a  specific  lien 
upon  the  wheat,  and  ther3  being  no  proof  in  the  record  what- 
ever on  the  subject,  and  it  not  being  admitted  by  the  answer, 
the  record  fails  to  make  out  a  case  entitling  thu  complainant 
to  an  injunction  restraining  Trenchard  from  selling  his  wheat. 
But  I  am  by  no  means  satisfied  that  this  record  contains 
sufficient  proof  of  the  payment  of  the  money  as  alleged  in  the 
bill.  This  is  positively  denied  by  the  answer  which  is  sworn 
to.  All  the  evidence  in  the  case  is  the  notes  of  the  testimony 
taken  by  the  judge  on  the  trial  of  an  indictment  against 
Warner,  for  passing  counterfeit  money  to  Trenchard,  which, 
by  the  agreement  of  parties,  were  used  as  evidence  in  this 
suit,  except  the  testimony  of  Trenchard,  the  prosecutor.  These 
notes  are  so  imperfect,  especially  in  showing  the  chronological 
order  of  events  spoken  of  by  the  witnesses,  that  I  confess  my 
utter  inability  to  get  any  clear  idea  of  the  transaction  from 
them,  except,  that  sometime  in  February,  Warner  paid  to 
Trenchard  three  hundred  and  seventy  dollars  in  what  pur- 
ported to  be  bank  bills,  three  hundred  and  sixty  of  which, 
Trenchard,  in  the  presence  of  Warner,  paid  to  Henrichsen  for 
cattle,  all  of  which  the  latter  swears  were  counterfeit.  There 
is  evidence  tending  to  show  that  the  bills  which  Henrichsen 
returned  and  which  were  counterfeit,  were  not  the  same  bills, 
or  at  least  a  part  of  them,  which  Trenchard  paid  him,  and 
there  can  be  no  doubt  that,  at  one  time  at  least,  Trenchard 
thought  such  was  the  fact.  Upon  this  point,  I  can  really  come 
to  no  satisfactory  conclusion  from  the  imperfect  notes  of  the 
evidence  which  we  have.  If  Henrichsen  received  good  money 
and  returned  counterfeit,  he  is  guilty,  not  only  of  fraud  and 
counterfeiting  but  of  perjury  also.  Although  there  is  certainly 
a  suspicion  that  this  may  be  so,  yet  we  cannot  say  that  such  a 
case  is  made  out  by  this  testimony  so  far  as  shown.  The  cir- 
cumstances so  far  as  shown  favorable  to  Warner,  are  not  suffi- 
cient, I  think,  to  overcome  the  sworn  answer  of  the  defendant, 
and  the  positive  oath  of  Henrichsen.  The  judge  who  tried 
the  criminal  case  and  whose  notes  we  have  as  evidence  in  this 
suit,  decided  this  case  below ;  but  if  he  obtained  a  clear  view 
of  the  facts  so  as  to  enable  him  to  arrive  at  a  satisfactory  con- 
clusion in  the  case,  he  must  have  done  so  from  what  he  heard 
of  the  evidence  on  that  trial,  when  he  took  the  notes,  and  not 
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from  the  notes  themselves ;  while  we  have  no  light  upon  the 
subject,  but  what  is  afforded  by  the  latter.  If  this  be  so,  then 
this  record  does  not  show  the  whole  case  upon  which  the 
court  below  decided.  We  must  form  our  conclusions  from 
such  lights  as  the  record  affords.  In  a  chancery  case,  that 
must  show  sufficient  to  sustain  the  decree,  if  it  is  to  be  sus- 
tained at  all. 

But  irrespective  of  this  question  of  the  payment  of  the 
money,  which  principally  engrossed  attention  in  the  court 
below,  the  record  fails  to  make  out  an  indispensible  feature  of 
the  case  as  at  first  stated,  so  that  in  any  event  the  decree  must 
be  reversed. 

Decree  reversed. 


William  N.  Wickliff,  Plaintiff  in  Error,  v.  Jamison 
Robinson  et  al.,  Defendants  in  Error. 

ERROR  TO  ST.  CLAIR. 

Persons  acting  in  a  fiduciary  capacity,  must  act  for  their  principals  alone,  and  they 

cannot  become  purchasers  at  sales  made  by  themselves,  or  their  purchases  are 

voidable. 
If  a  sheriff  shall  purchase  at  a  sale  made  by  himself  it  will  be  void,  although 

another  may  be  jointly  interested  in  the  purchase. 
The  clerk  of  a  court  has  no  right  to  issue  an    execution   without   authority  from 

judgment  creditor  or  his  attorney.    If  he  seeks  to  collect  costs,  he  must  do  so  by 

fee  bill  or  by  action  against  the  party  liable. 

This  case  was  taken  to  the  first  grand  division,  and  by  con- 
sent of  parties  changed  to  the  second  grand  division. 

G.  Ko:rner,  for  Plaintiff  in  Error. 

G.  Trumbull,  for  Defendants  in  Error. 

Skinner,  J.  This  was  a  motion  to  set  aside  an  execution 
and  sale  of  land  under  it.  Wickliff  obtained  a  judgment  in 
the  circuit  court  of  St.  Clair  county,  against  Robinson  and 
Pelham.  This  judgment  was  paid,  with  the  exception  of  the 
costs,  and  afterward  the  clerk  of  said  circuit  court,  without 
authority  from  the  judgment  creditor  or  his  attorney,  issued 
an  execution  upon  the  judgment  for  the  costs,  amounting  to 
about  thirteen  dollars.  Under  this  execution,  a  tract  of  land 
belonging  to  the  judgment  debtor,  worth  at  least  one  thousand 
dollars,  was  sold  to  the  clerk  for  the  amount  of  these  costs. 
The  purchase  was  made  under  an  arrangement  between  the 


146  SPRINGFIELD, 

Wickliff  v.  Robinson  et  al. 


sheriff  who  made  the  sale,  and  the  clerk,  that  the  property 
should  be  held  by  the  clerk  for  their  joint  benefit,  and  if  not 
redeemed,  the  clerk  should  convey  to  the  sheriff  one-half  of 
the  same. 

The  statute  provides,  "That  no  sheriff,  deputy  sheriff,  or 
coroner,  shall  become  a  purchaser,  nor  procure  any  other 
person  to  become  the  purchaser  for  him,  of  any  property,  real 
or  personal,  by  him  exposed  to  sale  by  virtue  of  any  execution 
or  other  process ;  and  all  such  purchases  made  by  any  sheriff 
or  coroner,  or  by  any  other  person  in  his  behalf,  shall  be  abso- 
lutely null  and  void."     Statutes  of  111.  1856,  p.  1120. 

The  policy  of  the  law  is,  by  the  removal  of  all  temptation 
of  pecuniary  gain  by  departure  from  official  duty,  to  obtain 
the  greatest  fairness  in  judicial  sales ;  and  it  is  against  that 
policy  to  allow  public  officers  to  become  purchasers  at  their 
own  sales,  directly  or  indirectly.  The  temptations  incident  to 
the  duties  of  sheriffs,  to  profit  by  fraud  and  oppression,  equally 
dangerous  to  both  debtor  and  creditor,  forbid,  their  acting  in 
the  execution  of  process  of  execution  against  property,  in  any 
other  capacity  than  that  which  the  law  assigns  them ;  that  of 
agent  of  the  parties  under  the  direction  and  authority  of 
the  law. 

By  the  rules  of  the  common  law,  persons  acting  in  a  fidu- 
ciary capacity  are  bound  to  act  for  their  principals  alone, 
and,  if  at  sales  made  by  them  in  such  capacity  they  become 
purchasers,  no  matter  by  what  means,  open  or  covert,  their 
purchases  are  voidable.  Pensonneau  v.  Blakely,  14  111.  R. 
16;  Story  on  Agency,  Sees.  210,  211.  W 

In  this  case  the  statute  interposes  a  direct  prohibition  of  the 
purchase  made,  and  declares  it  "absolutely  null  and  void;" 
and  it  can  make  no  difference  that  another  was  jointly  inter- 
ested with  the  officer  in  the  purchase. 

Nor  had  the  clerk  any  right  to  issue  the  execution  without 
authority  from  the  judgment  creditor,  or  his  attorney.  His 
remedy  was  by  action  against  the  party  from  whom  the  costs 
were  due  to  him,  or  by  fee  bill,  as  provided  by  the  statute. 
Statutes  of  111.  1856,  pp.  562-3;  Reddick  v.  Cloud,  2  Gil.  R. 
674;  Newkirk  v.  Chapron,  17  111.  R.   344. 

It  is  unnecessary  to  examine  other  questions  raised  in 
the  case. 

Judgment  affirmed. 

(a)     Thorp  v.  McCullum,  1  Gil.  R.  624  &  notes. 
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Henry  Root,  Plaintiff  in  Error,  v.  James  S.  Irwin,  Defendant 

in  Error. 

ERROR  TO  BROWN. 

In  an  action  by  a  third  indorsee  against  the  maker  of  a  note,  the  defendant  cannot 
plead,  a  set-off  against  one  of  the  intermediate  indorsers. 

This  was  an  action  of  assumpsit,  brought  by  the  plaintiff  in 
error  against  the  defendant  in  error,  in  the  circuit  court  of 
Brown  county. 

The  declaration  contains  two  counts.  The  first  special,  and 
is  in  the  usual  form.      On  a  promissory  note,  given  June  21st, 

1852,  by  the  defendant,  to  one  Pencake,  for  $300,  payable  on 
or  before  the  17th  of  April,  1853,  with  ten  per  cent,  interest 
thereon  from  the  17th  of  April,  1852;  and  by  said  Pencake 
afterward  assigned  to  one  Twombly,  and  by  said  Twombly 
afterward  assigned  to  one  Newby,  and  by  said  Newby  after- 
ward assigned  to  the  plaintiff. 

The  second  count  embraces  the  usual  money  counts,  and  the 
count  upon  an  account  stated. 

The  defendant  filed  several  pleas,  upon  which  issues  of  fact 
were  taken.  And,  also,  by  leave  of  the  court,  a  plea,  num- 
bered three,  of  set-off,  which  is  in  substance  as  follows,  to  wit  r 

That  the  note  in  the  first  count  of  the  declaration  mentioned, 
was  indorsed  to  said  Newby  long  after  it  became  due  and  pay- 
able, and  that  after  the  same  had  been  so  indorsed,  and  before 
the  defendant  had  any  notice  of  the  indorsement  of  the  same 
to  the  plaintiff,  the  said  Newby  became  indebted  to  the 
defendant  in  a  large  sum  of  money,  on  a  promissory  note,  for 
$647.02,  given  by  him  to  T.   G-.  Stewart  &  Sons,  June  24th, 

1853,  and  payable  four  months  after  date;  and  which,  before 
any  payment  was  made  thereon,  and  before  the  defendant  had 
any  notice  of  the  indorsement  of  the  note  in  the  first  count  of 
the  declaration  mentioned,  to  the  plaintiff,  was  indorsed  to  the 
defendant,  who,  from  thenceforward  to  the  commencement  of 
the  suit,  was  the  owner  thereof;  and  that  said  Newby,  at  the 
commencement  of  the  suit,  was  indebted  to  him  the  amount 
thereof.  That  the  amount  due  on  said  note  exceeds  the 
damages  sustained  by  plaintiff  by  reason  of  the  non-perform- 
ance by  the  defendant  of  the  several  promises  made  by  him 
in  the  declaration  mentioned;  and  that  defendant  is  willing, 
and  offers  to  set  off  so  much  of  said  amount  against  said 
damages  as  may  be  sufficient  to  satisfy  the  same. 

To  said  plea  of  set-off,  the  plaintiff  below  filed  a  replication, 
which  is,  in  substance,  as  follows : 

That  said  note  in  said  plea  mentioned  was  not  indorsed  to 
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the  defendant  before,  nor  at  the  time,  said  Newby  indorsed 
said  note  in  the  first  count  of  the  declaration  mentioned,  to 
the  plaintiff,  and  tendered  issue  to  the  country. 

The  defendant  filed  a  general  demurrer  to  said  replication, 
in  which  the  plaintiff  joined. 

Whereupon,  on  argument,  the  court  sustained  said  demurrer 
to  said  replication,  and  rendered  final  judgment  against  the 
plaintiff  for  costs  of  suit. 

The  plaintiff  assigns  for  error : 

The  sustaining  of  said  demurrer  to  said  replication. 

The  not  carrying  back  and  sustaining  to  said  plea,  said 
demurrer  to  the  replication  to  said  plea. 

The  not  sustaining  said  demurrer  to  said  plea. 

The  rendering  of  judgment  in  favor  of  the  defendant. 

Wheat  and  Grover,  for  Plaintiff  in  Error. 
J.  Grimshaw,  for  Defendant  in  Error. 

Caton,  J.  On  the  21st  of  June,  1852,  Irwin  made  his 
promissory  note,  payable  to  one  Pencake,  on  the  17th  of  April, 
1853.  Pencake  indorsed  the  note  to  Twombly,  and  Twombly 
indorsed  it  to  Newby,  who  indorsed  it  to  the  plaintiff  below. 
The  plea  is  that  the  note  was  indorsed  to  Newby  after  it  became 
due,  and  that  after  said  indorsement,  and  before  the  maker  had 
notice  of  the  indorsement  to  the  plaintiff  below,  Newby  became 
indebted  to  the  maker,  on  a  promissory  note  given  to  one 
Stewart,  by  whom  if  was  indorsed  to  Irwin,  which  he  offers  to 
set  off,  etc.  To  this  the  plaintiff  below  replied,  that  the  note 
made  by  Newby  was  not  indorsed  to  Irwin  before,  nor  at  the 
time,  that  this  note  was  indorsed  to  the  plaintiff.  To  this 
replication  a  demurrer  was  sustained,  and  judgment  rendered 
in  bar  of  the  action.  The  sustaining  the  demurrer  to  the  repli- 
cation, and  not  carrying  it  back  and  sustaining  it  to  the  plea, 
are  assigned  for  error.  The  errors  are  well  assigned.  The 
plea  is  bad.  The  claim  against  Newby  was  not  a  proper 
subject  of  set-off  in  this  action,  either  at  the  common  law,  or 
under  our  statute.  The  claim  was  not  against  the  plaintiff  in 
the  action,  nor  against  the  payee  of  the  note,  and  is  not  made 
by  the  statute  a  subject  matter  of  set-off.  The  8th  section  of 
the  73d  chapter  of  the  revised  statutes,  page  385  is  this;  "If 
any  such  note,  bond,  bill,  or  other  instrument  in  writing,  shall 
be  indorsed  after  the  day  on  which  the  money  or  property 
therein  mentioned  becomes  due  and  payable,  and  the  indorsee 
shall  institute  an  action  thereon,  against  the  maker  and  signer 
of  the  same,  the  defendant,  being  maker  and  signer,  shall  be 
allowed  to  set  up  the  same  defense  that  he  might  have  done 
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had  the  said  action  been  instituted  in  the  name,  and  for  the 
use,  of  the  person  or  persons  to  whom  the  said  note,  bond, 
bill,  or  other  instrument  in  writing,  was  originally  made  due 
and  payable."  Surely  there  is  no  mistaking  the  meaning  of 
this  statute'  It  is  as  plain  as  language  can  make  it,  that  when 
the  action  is  brought  by  the  indorsee  of  a  dishonored  note,  the 
maker  may  set  up  the  same  defense  that  he  could  have  done 
had  the  action  been  brought  by  the  payee.  We  have  only 
then  to  inquire  whether  this  would  be  a  good  plea,  were  the 
action  brought  in  the  name  of  the  payee.  The  statute  intends 
to  place  the  defense  in  the  same  position  that  it  would  be  had 
there  been  no  assignment  of  the  note.  Were  Pencake  the 
payee  of  the  note,  still  the  holder  and  plaintiff  in  this  action, 
Newby  would  be  a  stranger  to  it,  and  no  claim  of  the  maker 
against  him  could  be  set-off  against  the  payee's  claim  on  the 
note.  No  payment  made  to  Newby,  or  claim  against  him, 
could  in  that  case  bring  it  within  the  provisions  of  this  statute. 
The  statute  does  not  provide  for  the  case  of  a  payment  made 
to,  or  a  set-off  against  an  intermediate  indorser  of  the  note.(0) 
At  the  common  law,  if  the  maker  paid  the  note  to  an  inter- 
mediate indorser,  while  in  his  hands,  at  or  after  its  maturity, 
that  might  be  a  good  payment,  and  available  to  the  maker  in 
the  hands  of  any  one  to  whom  it  might  subsequently  be 
assigned ;  but  it  would  not  then  come  within  the  provisions  of 
this  statute.  But  here  there  is  no  such  plea  of  pa5rment,  but 
there  is  a  mere  claim  shown  against  Newby,  an  intermediate 
indorser,  which  is  not  even  shown  to  have  existed  while  he 
was  the  holder  of  the  note,  but  only  before  the  maker  had 
notice  of  the  transfer  to  the  plaintiff  below.  Nor  does  it 
appear  that  the  payee  ever  knew  that  Newby  was  the  holder 
of  the  note,  while  he  did  hold  it,  or  previous  to  the  time  when 
he  had  notice  that  it  was  transferred  to  Root.  The  plea  was- 
bad,  and  the  demurrer  should  have  been  sustained  to  it. 
Judgment  is  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)     Favorite  v.  Lord,  35111.  R.  142. 
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Andrew   White,   Plaintiff    in   Error    v.    James    P.    Hogue, 
Defendant  in  Error. 

error  to  Mcdonough. 

Under  the  twenty-sixth  section  of  the  practice  act  (in  attachment  suits) ,  a  declara- 
tion should  be  filed  during  the  return  term,  or  the  defendant,  by  appearing,  may 
have  judgment  for  costs,  unless  the  plaintiff  designs  to  entitle  himself  to  a  hear- 
ing, in  which  case  it  should  be  filed  ten  days  before  the  term. 

It  would  seem  to  be  requisite,  if  the  party  defendant  desires  to  dismiss  at  the  return 
term,  for  want  of  a  declaration,  that  a  rule  should  be  taken  on  the  plaintiff  to 
file  one. 

This  was  an  attachment  suit  commenced  by  the  plaintiff  in 
error,  against  the  defendant  in  error,  in  the  circuit  court  of 
McDonough  county.  The  affidavit  was  filed  on  the  16th  of 
September,  1856,  setting  forth  a  cause  of  indebtedness,  and 
that  the  defendant  was  not  a  resident  of  this  state.  Bond  was 
filed,  and  a  writ  of  attachment  issued,  which  was  made  return- 
able to  the  next  term,  commencing  on  the  13th  day  of  October, 
1856.  This  writ  was  levied  on  real  estate,  on  the  17th  day  of 
September,  1856,  and  served  on  David  Lawson,  as  garnishee, 
on  the  8th  day  of  October,  1856. 

At  the  term  of  the  circuit  court  to  which  the  attachment 
was  returnable,  on  the  5th  day  thereof,  the  defendant  entered 
his  appearance,  and  on  his  motion  the  suit  was  dismissed, 
because  no  declaration  had  been  filed,  and  judgment  was 
rendered  against  the  plaintiff  for  costs. 

The  plaintiff  below  now  brings  the  case  to  this  court,  and 
assigns  for  error: 

That  the  court  erred  in  dismissing  the  suit,  and  in  rendering 
final  judgment. 

Goudy  and  Judd,  for  Plaintiff  in  Error. 

C.  L.  Higbee,  for  Defendant  in  Error. 

Caton,  J.  This  was  a  foreign  attachment,  commenced  on 
the  16th  of  September,  1856,  and  returnable  to  the  next  term 
of  the  circuit  court,  which  commenced  on  the  13th  of  October, 
following.  On  the  17th  of  September,  it  was  levied  on  certain 
real  estate,  and  served  on  a  garnishee.  No  personal  service 
was  had  on  the  defendant,  nor  was  any  notice  published ;  and 
no  declaration  was  filed.  During  the  October  term,  the 
defendant  entered  his  appearance,  and  on  his  motion  the 
action  was  dismissed  for  the  want  of  a  declaration,  which  is 
now  assigned  for  error. 
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The  decision  of  this  case  involves  a  construction  of  the  26th 
section  of  the  practice  act,  which  is  as  follows :  "In  cases  of 
attachment  against  absent  or  absconding  debtors,  the  attaching 
creditor  or  creditors  shall,  on  the  return  of  the  attachment, 
or  at  the  term  of  the  court  where  the  same  is  made  returnable, 
file  a  declaration,  together  with  a  copy  of  the  instrument  or 
account  on  which  the  attachment  was  issued,  as  in  other  cases  : 
after  which  the  cause  shall  proceed  as  in  other  cases ;  and  if  no 
declaration  shall  be  filed,  the  defendant,  on  entering  his  appear- 
ance, shall  have  a  judgment  against  the  attaching  creditor  for 
costs."  This  section  undoubtedly  requires  the  plaintiff  to  file 
a  declaration  at  the  return  term  of  the  attachment,  whether  he 
be  in  a  position  to  demand  a  trial  of  the  cause  or  not,  or  else 
be  liable  to  a  judgment  against  him  for  costs,  in  case  the 
defendant  enters  his  appearance;  but  it  does  not,  like  the 
eighth  section  of  the  act,  require  him  to  file  his  declaration 
ten  days  before  the  term,  in  order  to  avoid  such  consequence, 
but  gives  him  the  whole  of  the  term  for  that  purpose.  If  he 
desires  to  entitle  himself  to  a  hearing,  and  not  to  avoid  a  dis- 
missal, the  eighth  section  then  applies,  and  requires  him  to 
file  his  declaration  ten  days  before  the  term,  as  in  other  cases. 

As  the  statute  would  have  been  complied  with,  had  the 
declaration  been  filed  at  any  time  during  the  term,  the  motion 
to  dismiss,  which  was  sustained,  was  premature,  being  within 
the  time  within  which  the  plaintiff  had  a  right  to  file  his 
declaration.  The  defendant  objects  to  this  construction,  for 
the  reason  that  it  postpones  his  right  to  have  the  cause  dismissed 
till  the  subsequent  term,  for  we  cannot  know,  until  the  term  is 
closed,  that  the  contingency  has  happened  which  entitles  the 
defendant  to  a  judgment  for  costs.  This  may  be  so,  unless  the 
defendant  should  obtain  a  rule  on  the  plaintiff  to  file  his  declara- 
tion within  some  reasonable  time  during  the  term,  which  the 
court  would  have  the  right  to  enter,  under  its  general  powers 
of  control  over  the  business  before  it.  Such  a  power  we  think 
the  court  possesses  in  cases  of  this  kind.  As  this  case  was 
dismissed  during  the  first  term,  without  any  rule  having  been 
entered  for  a  declaration,  we  think  the  court  erred,  for  which 
the  judgment  must  be  reversed  and  the  cause  remanded. (0) 

Judgment  reversed. 

(a)  Post  274.  Collins  v.  Turtle,  24  111.  R.  623;  Craft  v.  Turney,  25  Id.  324: 
Stoddard  v.  Miller,  29  Id.  291;  Herring  v.  Quimby,  31  Id.  156. 
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The  People,  Plaintiffs  in  Error,  v.  Abraham  0.  Baughman, 
Defendant  in  Error. 

A  recognizance,  which  sets  out  the  offence  in  the  language  of  the  statute,  will  he  held 
sufficient,  and  in  a  proceeding  upon  it  by  scire  facias,  the  omissions  or"  the  record 
may  he  supplied  by  proper  averments. 

A  writ  of  scire  facias  on  a  bail  bond  in  a  criminal  case, 
was  issued  from  and  returned  to  the  Fulton  Circuit  Court 
against  John  Hartman  and  Abraham  0.  Baughman,  which 
was  served  on  Baughman  and  non  est  inventus  as  to  Hartman. 

The  defendant,  Baughman,  demurred  to  the  set.  fa.;  the 
court  sustained  it  and  discharged  him.  From  this  judgment 
the  people  bring  the  case  to  this  court  by  writ  of  error. 

The  sci.  fa.  sets  out  in  hac  verba  a  complaint  under  oath, 
made  by  John  Orwing,  Jr.,  before  a  justice  of  the  peace,  that 
John  Hartman  committed  an  assault  with  a  deadly  weapon, 
with  intent  to  inflict  a  bodily  injury  on  the  person  of  the  com- 
plainant where  no  considerable  provocation  appeared.  Upon 
this  complaint  it  is  averred  that  a  warrant  was  issued  by  the 
justice,  which  is  also  set  out  in  hcec  verba,  wherein  the  offense 
is  described  the  same  as  in  the  complaint. 

The  sci.  fa.  then  avers  that  an  examination  was  had  before 
the  justice,  and  the  said  Hartman  required  thereon  to  give- 
bail  for  his  appearance  on  the  first  day  of  the  next  term  of  the 
circuit  court,  to  answer  unto  any  indictment  that  might  be 
preferred  against  him  for  the  offense  named  in  said  complaint, 
and  there  to  abide  the  order  of  the  court  in  the  premises,  and 
that  in  pursuance  of  said  order,  the  said  John  Hartman  as 
principal,  and  Abraham  0.  Baughman  as  security,  came  in 
person  before  the  justice  and  entered  into  a  recognizance, 
in  writing,  under  their  several  seals,  which  was  taken  and 
approved  by  the  justice. 

The  consideration  of  the  recognizance  recites  that  the  said 
John  Hartman  was,  on  the  date  of  the  bond,  examined  before 
the  justice  taking  the  recognizance,  "on  a  charge  of  an  assault 
with  a  deadly  weapon  upon  the  person  of  John  Orwing"  and 
required  to  give  bail,  etc.,  and  provided  that  if  the  said  John 
Hartman  should  appear  on  the  first  day  of  the  next  term  of 
the  circuit  court,  "to  answer  said  complaint,"  and  should 
"abide  the  order  of  the  court,  and  not  depart  without  leave," 
then  the  recognizance  was  to  be  void. 

The  sci.  fa.  then  avers  the  return  of  this  recognizance  by  the 
justice,  the  filing  thereof  in  the  circuit  court,  the  finding  of  an 
indictment  for  assault  with  a  deadly  weapon  on  the  person  of 
John  Orwing,  with  an  intent  to  inflict  a  bodily  injury,  where 
no  considerable  provocation  appeared,  and  that  the  same  was 
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pending  and  undetermined ;  that  after  the  return  of  the  indict- 
ment, at  the  same  term,  a  default  was  taken  against  John 
Hartman  and  Abraham  0.  Baughman,  and  judgment  of 
forfeiture  rendered,  upon  which  set.  fa.  was  ordered. 

The  only  question  is  the  sufficiency  of  the  sci.  fa.  on  the 
demurrer. 

Goudy  and  Judd,  for  Plaintiffs  in  Error. 

William  Kellogg,  for  Defendant  in  Error. 

Scates,  C.  J.  The  ground  taken  here,  and  upon  which  a 
demurrer  was  sustained  in  the  court  below,  is  that  the  recog- 
nizance does  not  describe  any  offense  with  sufficient  certainty. 
It  is  charged  in  it,  to  be  "an  assault  with  a  deadly  weapon 
upon  the  person  of  John  Orwing."  It  is  fully  described  in  the 
language  of  the  statute  in  the  complaint,  warrant  and  indict- 
ment. All  these,  with  the  recognizance,  are  substantially  set 
forth  in  the  scire  Jacias — and  it  avers  the  offense  in  the 
language  of  the  act. 

The  recognizance  here  is  good  according  to  the  analogy  laid 
down  in  Besimer  et  al.  v.  The  People,  15  111.  R.  439.  The 
intendment  is  that  the  assault  with  a  deadly  weapon  is  the 
offense  defined  and  punished  in  the  52d  section  of  the  criminal 
code.  That  is  the  only  misdemeanor  which  includes  a  deadly 
weapon  in  its  definition.  So  by  intendment  in  the  case  of 
Besimer  et  al.  v.  The  People,  where  adultery  was  charged,  the 
court  understood  it,  as  imputing  the  offense  of  living  in  an 
open  state  of  adultery  under  the  statute. 

There  are  other  decisions  of  this  court,  which  have  laid 
down  principles  conclusive  of  the  question  raised  here.  In 
McFarlan  et  al.  v.  The  People,  13  111.  R.  9,  and  Thomas  v. 
The  People,  id.  696,  the  scire  facias  was  held  to  supply  omis- 
sions in  the  record,  where  proper  and  full  averments  are  made. 
Although  the  fact  may  not  appear  in  the  recognizance,  or  of 
record,  the  omission  may,  to  a  certain  extent,  be  supplied  by 
proofs,  if  a  foundation  be  laid  by  averments. 

This  is  fully  done  here,  and  the  facts  admitted  by  the 
demurrer.  The  judgment  in  this  case,  seems  to  have  been 
rendered  solely  upon  the  ground  that  the  offense  must  be 
fully  described,  or  with  sufficient  certainty  in  the  recognizance 
itself.  I  do  not  understand  the  court  to  have  gone  that  length 
in  Bridge  v.  Ford,  Jr.,  4  Mass.  R.  641,  for  the  jurisdiction  of 
the  justice's  court  did  not  appear,  either  by  the  recognizance 
or  declaration.  The  same  may  be  remarked  of  Commonwealth 
v.  Daggett,  16  Mass.  R.  446.  The  position  assumed,  seems  to 
find  direct  support  in  the  State  v.  Lane  et  al.,  33  Maine  R. 
10 
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536,  where  it  it  held,  that  the  court  can  only  look  to  the  recog- 
nizance to  discover  the  crime  charged.  A  similar  rule  is  laid 
down  iu  the  Treasurer  of  Vermont  v.  Merrill  et  al.,  14  Verm. 
R.  64,  where  the  court  take  the  ground  that  the  recognizance  is 
matter  of  record,  and  cannot  be  aided  by  any  parol  averments. 

A  different  rule  prevails  in  New  York.  In  The  People  v. 
Blankman  et  al.,  17  Wend.  R.  252,  it  was  held,  that  if  the 
offense  is  substantially,  though  not  technically  set  forth,  it  will 
be  sufficient  in  the  recognizance.  It  was  fully  described  in 
the  indictment  and  scire  facias.  This  fully  agrees  with  the 
rule  laid  down  in  our  own  decisions ;  and,  indeed,  with 
the  general  doctrine  in  relation  to  averments  and  pleadings 
founded  on  records,  where  it  is  necessary  to  give  identity  to 
matters  connected  with  and  included  in  the  record,  by  aver- 
ments of  matters  de  hors  the  record. 

Without  the  right  of  making  and  proving  such  averments, 
it  would  frequently  be  impossible  to  identify  or  distinguish 
causes  of  action,  to  be  the  same,  or  different,  from  those  upon 
which  judgment  may  have  been  already  rendered. 

We  would  not  be  understood,  that  any  and  every  portion  of 
the  record  of  recognizance  may  be  supplied  by  averments  and 
parol  proof. 

On  the  contrary  where  a  record  is  the  foundation  of  the 
action,  either  in  debt  or  by  scire  facias,  a  sufficient  record 
must  exist  or  be  shown.  But  every  fact  essential  to  a  recovery 
need  not  necessarily  appear  by  the  record.  And  the  cases 
referred  to  of  Besimer  et  al  v.  The  People,  McFarlan  et  al. 
v.  The  People,  Thomas  v.  The  People  and  The  People  v. 
Blankman,  are  examples  of  the  distinction  to  which  I  have 
adverted,  and  within  which  this  case  falls. 

Judgment  reversed  and  remanded. 

Judgment  reversed. 
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Dick  H.  Phelps,  Appellant,  v.  Joseph  McGee,  Appellee. 

APPEAL  FEOM  CASS. 

The  word  accrued,  as  used  in  reference  to  contracts  in  which  process  may  be  sent  out 
of  the  county  to  be  served,  has  reference  to  the,  place  where  the  contract  was  made 
and  executed. 

Where  an  article  is  to  be  delivered  at  a  place  certain,  on  or  before  a  day  named, 
without  a  prior  demand,  the  breach  can  only  occur  on  the  day  named;  and  the 
measure  of  damages,  in  case  of  a  breach,  will  be  the  difference  between  the  value 
of  the  article,  on  the  day  and  at  the  place  named,  and  the  contract  price. 

A  refusal  to  deliver  upon  a  demand  upon  a  day  subsequent  to  that  named  in  the  con- 
tract, would  not  create  a  breach,  but  might  be  considered  a  waiver  of  the  previous 
bre^h,  and  an  acceptance  might  be  held  a  satisfaction  of  the  contract. 

This  is  an  action  of  assumpsit  upon  the  following  agreement : 

"I  have  this  day  sold  to  J.  W.  McGee,  of  Beardstown,  niinois,  five  thousand 
bushels  of  good,  round,  merchantable,  white  or  yeUow  corn,  to  be  shelled,  fanned, 
cleaned  and  delivered  in  good  order,  on  board  of  canal  boat  or  boats,  at  Point 
Isabel,  Illinois  river,  on  or  before  the  15th  day  of  August  next,  at  the  option  of  said 
J.  W.  McGee,  at  thirty-four  cents  per  bushel;  said  boat  or  boats  to  be  furnished  by 
said  McGee.  Received  five  hundred  dollars,  on  account  of  this  contract,  in  advance, 
balance  payable  on  delivery  of  said  corn. 

Beardstown,  June  23d,  1854. 

"It  is  further  agreed,   that  in  case  the  above  corn  is  not  taken  away  by  the  time 

above  specified,   the  said  McGee  to  pay  storage  at  one-half  of  one  cent  per  bushel, 

per  month. 

D.  H.  PHELPS, 
By  J.  F.  Gagk." 

The  writ  was  issued  to  Fulton  county,  and  served  there  upon 
Dick  H.  Phelps,  at  the  return  term  of  the  writ.  The  defendant 
plead,  in  abatement  of  the  writ,  after  craving  oyer,  and  setting 
out  the  writ,  '-that  plaintiff's  supposed  cause  of  action  did  not 
accrue  to  him  in  Cass  county ;  that  the  same  was  not  speci- 
fically payable  to  plaintiff  in  said  county  of  Cass ;  that  the 
defendant  did  not,  at  the  commencement  of  the  suit,  or  at  the 
time  of  service  of  process,  reside  in  Cass  county;  that  said 
defendant  was  not  found  or  served  with  process  in  Cass 
county  ;"  prays  judgment,  etc.     Sworn  to. 

To  which  plaintiff  replied  : 

"That,  at  the  time  of  commencement  of  suit,  he  resided  in 
Cass  county;  that  defendant  resided  in  Fulton  county,  and 
that  the  contract  sued  on  was  made  and  executed  in  the  county 
of  Cass,  and  the  cause  of  action  accrued  in  the  county  of  Cass." 
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To  which  replication  defendant  demurred  generally  and 
specially,  and  for  cause  of  special  demurrer  shows, 

That  plaintiff  does  not  aver  that  the  cause  of  action  accrued 
to  him  in  the  county  of  Cass. 

That  replication  is  argumentative  in  stating  that  the  contract 
was  made  in  the  county  of  Cass,  and  thereby  the  cause  of 
action  accrued  to  plaintiff  in  said  county. 

That  replication  is  double,  in  showing  that  the  cause  of  action 
accrued  in  the  county  of  Cass,  and  that  the  contract  was  made 
in  the  county  of  Cass. 

The  court  overruled  defendant's  demurrer  to  replication. 
Defendant  abided  by  the  demurrer,  and  took  leave  to  plead  to 
the  declaration. 

The  first  c  >unt  in  the  declaration,  after  showing  the  execu- 
tion of  the  contract,  as  above,  alleges  the  plaintiff  paid 
defendant  in  full  for  the  five  thousand  bushels  of  corn ;  that 
defendant  delivered  to  plaintiff  three  thousand  three  hundred 
and  forty-one  bushels;  that  on  1st  of  June,  1855,  he  demanded 
of  the  defendant  the  delivery,  at  Point  Isabel,  of  the  residue, 
and  offered  to  furnish  boats  then  and  there  to  receive  the  same, 
and  tendered  and  offered  to  pay  the  storage  on  all  the  corn, 
from  15th  of  August,  1854,  at  one-half  cent  per  bushel  per 
month.  Breach — defendant  refused  and  neglected  to  deliver 
corn. 

Second  count  alleges  a  purchase  of  five  thousand  bushels  of 
corn,  by  written  agreement,  and  then  the  same  allegations  as 
in  first  count. 

Third  count  for  money  had  and  received,  one  thousand 
dollars,  ad  damnum  two  thousand  dollars. 

Upon  the  trial  of  the  cause,  plaintiff  proved  the  execution 
of  the  contract,  as  charged  in  the  declaration,  and  the  pay- 
ment, by  plaintiff,  to  defendant,  for  five  thousand  bushels  of 
corn. 

The  plaintiff  then  read  in  evidence,  E.  R.  Saunders'  deposi- 
tions, by  which  Saunders  swears  that  defendant  made  the 
contract  sued  on,  and  one  other  contract  for  ten  thousand 
bushels.  The  plaintiff  then  read  in  evidence,  answer  to  inter- 
rogatory second  of  John  Q.  Merriam's  deposition,  who  states 
that,  on  the  last  day  of  May,  1855,  he  went  to  Point  Isabel,  as 
the  authorized  agent  of  plaintiff,  having  a  power  of  attorney 
for  that  purpose.  Finding  that  Phelps  was  not  there,  he  applied 
at  the  warehouse,  defendant's  former  place  of  business,  to  know 
if  there  was  any  corn  there  for  McGee.  The  reply  from  the 
keeper  of  the  warehouse  was,  there  was  none.  He  then  went 
to  Ipava,  where  Phelps  then  lived,  and  found  him.  On  the 
first  day  of  June,  1855,  I  showed  him  my  authority,  and  told 
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him  I  came  to  receive  the  balance  of  the  corn,  and  pay  storage 
on  the  same,  which  McGee  had  bought  of  him.  Phelps  said 
he  had  delivered  the  corn,  to  the  amount  of  the  contract.  I 
asked  him  for  his  receipts.  He  said  he  did  not  have  them  at 
hand,  but  would  bring  them  down  to  McGee,  and  settle  the 
matter  with  him.  I  then  asked  him  to  go  with  me  to  Beards- 
town,  and  make  the  settlement  immediately.  He  said  he 
could  not  go  then  on  account  of  business.  I  then  tendered,  in 
gold,  the  amount  due  for  storage,  amounting  to  $133.34,  and 
demanded  the  balance  of  corn,  as  claimed  by  McGee,  and 
whatever  was  due  for  storage.  He  refused  to  deliver  any 
corn,  denying  any  was  due  on  the  contract. 

To  the  reading  of  which  answer  the  defendant  then  objected, 
on  account  of  being  variant  irom  the  allegations  of  the  record, 
which  objection  the  court  overruled,  and  allowed  the  answer 
to  be  read  ;  to  which  ruling  the  defendant  then  excepted. 

The  plaintiff  then  proved  that  on  the  first  day  of  June,  1855, 
corn  was  worth,  at  Point  Isabel,  seventy-five  cents  per  bushel. 

The  plaintiff  here  rested  his  case,  without  proving  that  he 
ever  furnished  boats  at  Point  Isabel,  to  take  the  corn  claimed 
by  him. 

The  defendant  then  proved,  that  after  the  making  of  the 
contract  declared  on,  and  before  the  commencement  of  this 
suit,  he  delivered  at  Point  Isabel,  to  plaintiff,  between  six  and 
seven  thousand  bushels  of  corn.  The  defendant  also  proved 
that  Ipava  was  some  sixteen  miles  from  Point  Isabel.  The 
plaintiff  then  offered,  as  rebutting  evidence,  a  contract  between 
the  parties  for  the  purchase  and  sale  of  ten  thousand  bushels 
of  corn,  at  35  cents  per  bushel,  with  receipts  indorsed  thereon 
of  the  payment  of  eleven  hundred  and  sixty- seven  dollars. 

The  jury  found  a  verdict  against  defendant  for  eleven  hun- 
dred and  thirty-one  dollars,  damages. 

The  defendant  moved  for  arrest  of  judgment,  and  for  a 
new  trial. 

The  court  overruled  the  motions,  and  rendered  judgment 
upon  the  verdict, 

Defendant  appealed. 

A.  Lincoln  and  J.  S.  Baily,  for  Appellant. 

S.  T.  Logan,  for  Appellee. 

Caton,  J.  The  replication  to  the  plea  in  abatement  shows, 
that  the  contract,  on  which  the  action  was  brought,  was  made 
in  the  county  of  Cass,  which  was  the  residence  of  the  plaintiff, 
and  the  first  question  is,  whether  this  authorized  the  plaintiff 
to  bring  his  action  in  that  county,  and  send  the  summons  to 
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another  county.  The  statute  is  this  :  "  It  shall  not  be  lawful 
for  any  plaintiff  to  sue  a  defendant  out  of  the  county  where 
the  latter  resides,  or  may  be  found,  except  in  cases  where  the 
debt,  contract,  or  cause  of  action  accrued  in  the  county  of  the 
plaintiff,  or  where  the  contract  may  have  been  specifically 
made  payable."  If  this  contract  accrued  in  Cass  county, 
which  was  the  residence  of  the  plaintiff,  then  the  action  was 
well  brought  there.  We  have  no  doubt  that  this  word  accrued 
was  used  by  the  legislature,  so  far  as  it  applies  to  the  word 
contract,  as  synonymous  with  made  or  executed,  although  such 
is  not  ordinarily  its  strict  signification. (tt)  It  is  certainly  more 
properly  applied  to  the  words  "  debt,  and  cause  of  action."  If 
it  means  anything,  as  applied  to  the  word  contract,  it  must 
refer  to  the  place  where  the  contract  was  finally  executed,  and 
became  obligatory  upon  the  parties ;  for  in  no  other  sense  can 
a  contract  be  said  to  accrue.  One  meaning  of  the  word  is 
to  grow  out  of,  or,  to  result  from ;  and  an  executed  contract 
may,  with  propriety,  be  said  to  have  grown  out  of,  or  resulted 
from,  the  negotiations  of  the  parties.  Certain  it  is,  to  our 
minds,  that  the  legislature  here  meant  to  designate  the  place 
where  the  contract  is  made.  This  contract  having  been  made 
in  the  plaintiff's  county,  he  had  a  right  to  bring  his  action 
there.  In  Porter  v.  Boardmaji,  17  111.  R.  594,  the  plaintiff 
did  not  reside  in  Cook  county,  although  the  contract  was  there 
made ;  and  we  held  that  he  could  not  bring  his  action  there- 
The  demurrer  to  the  replication  was  properly  overruled. 

We  think  the  basis  laid  down  for  and  adopted  by  the  jury,  in 
the  estimation  of  the  damages,  was  wrong.  By  the  terms  of 
the  contract,  Phelps  was  bound  to  deliver  the  corn  at  his 
warehouse,  at  Point  Isabel,  on  or  before  the  1st  of  August, 
1854,  at  the  option  of  the  purchaser;  and  if  it  was  not  taken 
away  immediately,  McGee  had  to  pay  storage,  as  stipulated. 
Phelps  could  be  guilty  of  no  breach  of  the  contract  before  the 
first  of  August,  except  upon  a  demand  made  by  McGee.  None 
such  was  made,  and  the  corn,  or,  at  least,  a  part  of  it,  was  not 
delivered  at  that  time.  On  that  day,  therefore,  Phelps  was 
o-uilty  of  the  breach,  and  not" afterward.  For  that  breach  alone 
could  he  be  sued  on  the  contract.  *  On  that  day  the  damages 
accrued  to  the  plaintiff  below,  arid  only  for  such  damages  as 
accrued  on  that  day  could  he  recover  in  an  action  on  the  con- 
tract for  such  breach ;  and  the  true  measure  of  damages  was 
the  difference  between  the  value  of  the  corn  on  that  day  and 
at  that  place,  and  the  contract  price.  A  different  rule,  how- 
ever, was  adopted  in  the  court  below,  and  that  was,  the  differ- 
ence between  the  contract  price  and  the  value  of  the  corn  on 
the  31st  of  May,  the  next  year;  when  the  demand  and  refusal 

(a)  Aird  v.  Haynie,  36  111.  R.  176. 
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to  deliver  was  made.  The  refusal  to  deliver  the  corn  on  that 
demand,  was  no  breach  of  the  contract:  although,  had  the 
corn  been  then  delivered,  Phelps  might  have  insisted  upon 
such  demand  as  a  waiver  of  the  previous  breach,  and  the 
acceptance  of  the  corn  as  a  satisfaction  of  the  contract. 
The  judgment  reversed  and  the  cause  remanded. 

Judgment  reversed 


Stephen  R.  Rowan  et  al,  Appellants,  v.  The  People,  for  the 
use  of  Joseph  Bowles    et  al.,  Appellees. 

APPEAL  FROM  GALLATIN. 

After  a  judgment  has  been  rendered  and  the  court  has  adjourned,  it  is  too  late  to  cure 
the  error  of  a  jury  In  making  up  a  verdict,  by  a  remittitur  of  the  excess  of  damages. 
And  an  entry  of  a  credit  upon  the  judgment  by  a  subsequent  order  of  the  court, 
cannot  have  the  same  legal  effect  as  a  remittitur. 

This  was  an  action  of  debt  commenced  by  the  appellees  in 
the  Gallatin  Circuit  Court,  upon  an  administrator's  bond.  A 
trial  was  had  at  December  term,  1854,  of  the  Gallatin  Cir- 
cuit Court,  and  the  jury  found  for  the  appellees  the  sum  of 
$4,  296.25.  A  motion  for  a  new  trial  was  made  and  overruled. 
The  court,  thereupon,  entered  judgment  for  the  amount  found 
by  the  jury.  At  the  October  term,  1856,  of  the  Gallatin 
Circuit  Court,  a  credit,  or  remittitur  was  entered  upon  this 
judgment  for  $2,900.00.  The  case  was  transferred  to  the 
second  grand  division,  by  consent  of  parties. 

S.  T.  Logan  and  R.  S.  Nelson,  for  Appellants. 

W.  Thomas  and  Jno.  Olney,  for  Appellees. 

Caton,  J.  At  the  December  term,  1854.  the  plaintiffs 
below  recovered  a  verdict  in  this  cause  for  $4,269.25,  on 
which  a  judgment  was  rendered  in  proper  form.  At  the  Oc- 
tober term,  1856,  after  this  writ  of  error  was  sued  out,  the 
plaintiffs  again  appeared  in  the  circuit  court  and  represented 
to  that  court,  that  the  jury,  in  fixing  the  amount  of  the 
plaintiff's  damages,  which,  by  their  verdict  they  had  reported 
to  that  court,  had  committed  an  error  to  the  amount  of  $2,900, 
by  which  amount  their  verdict  was  too  much,  and  asked  the 
court  to  credit  the  judgment  by  that  amount,  which  was  done. 
This,  it  is  now  insisted,  cured  the  error  which  the  court  com- 
mitted in  overruling  the  motion  for  a  new  trial  and  in  render- 
ing judgment  for  the  full  amount  of  the  verdict.      After  the 
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judgment  was  rendered,  and  had  passed  beyond  the  control  of 
the  court  by  its  adjournment,  it  was  too  late  for  the  plaintiff 
to  cure  the  error  of  the  jury  in  making  up  their  verdict  by  a 
remittitur  of  the  excess  of  damages ;  nor  could  the  subsequent 
order  of  the  court  creditiug  the  judgment  with  the  amount  of 
the  excess,  have  the  same  legal  effect  as  a  remittitur  before 
judgment.  Beatty  et  al.  v.  Scrivner.  3  Monroe  R.  138.(a) 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

(a)    But  see  Sims  v.  Hngsby;   Beechers  Breese  It.  414  &  notes ;  Schneider  v.  Seely, 
40  111.  R.  259. 


Margaret  Collins,  Plaintiff  in  Error  v.  Hugh  Smith  et  al., 
Defendants  in  Error. 

ERROR  TO  ADAMS. 

A  purchaser,  at  an  administrator's  sale  of  real  estate,  is  a  competent  witness  to  prove 
the  purchase,  that  it  was  made  for  others,  and  paid  for  by  their  money;  and  that 
the  premises  were  occupied  by  residence  thereon  under  the  deed  from  the  admin- 
istrator to  the  witness,  as  well  as  under  and  by  the  persons  for  whose  use  he  pur- 
chased the  estate. 

An  administrator  is  within  the  description  of  persons,  from  whom  a  title  may  be  de- 
duced of  record,  so  as  to  authorize  a  party  holding  under  it,  by  seven  years  actual 
residence, "to  make  out  a  bar,  under  the  eighth  section  of  chapter  66  of  revised 
statutes,  title  limitations. 
If  the  source  of  the  title  under  which  a  party  claims  under  the  limitation  act,  is  of 
record,  it  is  not  essential  that  every  link  in  his  chain  of  title  should  be  so;  a 
resulting  trust  may  be  established  by  parol. 

Suit  in  ejectment  brought  in  the  Adams  Circuit  court,  at 
the  October  term,  1853,  by  the  plaintiff  in  error,  against  the 
defendant  in  error,  for  the  recovery  of  a  lot  of  ground, 
described  as  thirty-three  feet  off  of  west  side  of  lot  six,  in 
block  three,  in  the  town  (now  city)  of  Quincy,  county  of 
Adams,  State  of  Illinois.     Declaration  in  usual  form. 

Plea  of  not  guilty  by  defendants : 

Tried  by  a  jury,  Before  Sibley,  Judge  at  the  October  term, 
1855.  Yerdict  and  judgment  for  defendants.  The  bill  of 
exceptions  shows  that  plaintiff  showed  a  title  from  the  United 
States  to  Francis  Ramsey.  She  then  further  introduced  in 
evidence,  without  objection,  a  decree  of  the  circuit  court  of 
said  Adams  County,  dated  September  28th,  1841,  decreeing 
the  sale  of  said  premises  by  David  Wood,  administrator  ot 
Francis  Ramsey.  The  plaintiff  then  read  in  evidence  a  deed 
from  David  Wood,  as  administrator  of  said  Ramsey,  for  said 
premises,  dated  November  29th,  1841,  to  Thomas  McClintock, 
recorded  April  13,  1848.  Also,  a  deed  for  said  premises  from 
Thomas  McClintock  to  Samuel  McClintock,  dated  August  24 


DECEMBER  TERM,  1856.   .  '  161 

Collins  v.  Smith  et  al. 

1848,  and  recorded  October  10,  1848.  Also,  a  deed  for  said 
premises  from  Samuel  McClintock  and  wife  to  Joseph  McClin- 
tock,  dated  January  10,  1852,  and  recorded  July  25th,  1853. 
and  from  Joseph  McClintock  to  plaintiff  dated  July,  18,  1853, 
Defendants  then  offered  in  evidence,  a  deed  for  said  premises 
from  Francis  Ramsey  to  Alexander  McClintock,  dated  January 
1st,  1840,  and  recorded  June  24th,  1840;  and  a  deed  from 
Alexander  McClintock  to  James  Brown,  dated  October  12th, 
1853,  and  recorded  October  13th,  1853;  and  a  lease  from 
James  Brown  to  Hugh  Smith,  dated  October  15th,  1853.  The 
plaintiff  then  proved  by  Thomas  McClintock,  that  he  bought 
the  premises  in  controversy,  at  the  administrator's  sale,  for 
Joseph  McClintock,  William  McClintock  and  Samuel  McClin- 
tock; to  which  evidence  defendants  objected.  The  plaintiff 
then  stated  that  he  proposed  to  prove  by  said  witness,  that  he 
(witness)  bought  said  property  for  said  Joseph,  William,  and 
Samuel  McClintock,  with  money  furnished  by  them,  and  that 
the  premises  were  occupied  by  actual  residence  thereon,  under 
the  deed  from  Administrator  of  Ramsey  to  witness,  and  under 
and  by  said  Joseph,  William  and  Samuel  McClintock,  for  more 
than  seven  years  next  preceding  the  commencement  of  this 
suit,  and  that  witness  made  the  deed  from  himself  to  Joseph 
McClintock,  for  the  purpose  of  carrying  out  the  trust  upon 
which  he  bought  the  premises,  and  that  witness  never  claimed 
to  hold  the  premises  except  in  trust  for  Joseph,  William  and 
Samuel  McClintock.  The  defendants  objected;  but  made  no 
objection  to  the  plaintiff  proving  possession  to  the  premises 
under  the  deed  from  Wood,  said  administrator  of  Ramsey, 
to  Thomas  McClintock,  and  the  deed  from  him  to  Samuel 
McClintock,  and  from  him  to  Joseph  McClintock;  and  the 
court  sustained  the  objection  and  decided  that  an  equitable 
title  could  not  be  proved  in  the  mode  proposed,  and  excluded 
the  evidence;  to  which  decision  of  the  court  the  plaintiff 
excepted.  The  court  instructed  the  jury  to  find  for  defend- 
ants ;  to  giving  which  instruction  the  plaintiff  excepted,  and 
assigns  the  following  errors,  viz. : 

1.  Excluding  the  testimony  of  Thomas  McClintock,  as  to  the 
purposes  of  his  purchase  at  the  administrator's  sale. 

2.  Instructing  the  jury  to  find  a  verdict  for  defendants. 

3.  Rendering  judgment  for  defendants. 

Williams,  Grimshaw,  and  Williams,  for  Plaintiff  in  Error. 
Browning  and  Bushnell,  for  Defendants  in  Error. 

Scates,  C.  J.  In  deraigning  title  from  an  Administrator's 
sale  and  deed,  made  under  an  order  of  sale  for  the  payment 
of  debts  of  deceased,  the  plaintiff  offered  to  prove  a  resulting 
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trust,  by  showing  the  purchase  money  paid  at  the  administra- 
tor's sale  to  have  belonged  to  Joseph,  William  and  Samuel 
McCliutock,  and  that  Thomas  McClintock,  who  bid  off  the 
land  and  paid  the  money,  acted  as  their  agent,  and  did  so  for 
them. 

A  parol  agency  to  buy  or  sell  land  is  good  (a)  [Johnson  v. 
Dodge,  17  111.  R.  433j,  and  the  agent  is  a  competent  witness  to 
prove  his  agency  as  between  his  principal  and  a  third  person. 
Cadwell  v.  Meek  et  al.,  17  111  R.  220.  And  parol  evidence  is 
admissible  to  prove  a  resulting  trust  in  lands,  and  is  an  excep- 
tion to  the  general  rule  requiring  written  evidence  under  the 
statute  of  frauds  -:d  perjuries.  Rev.  Stat.  1845,  p.  259,  Sec. 
4;  Adams'  Eq.  L65,  note  1 ;  Etios  pt  al.  v.  Hunter,  4  Gil.  R. 
218-19  ;  Boyd  v.  McLane,  1  John.  Chan.  R.  582. 

The  declarations  or  admissions  of  the  nominal  purchaser  are 
always  admissible  to  establish  the  fact  of  payment  by  the  cestui 
que  trust,  or  the  ownership  of  the  money.  Adams'  Eq.  165 
note  1 ;  Malin  v.  Malin,  1  Wend  R.  626;  Pierce  v.  McKee- 
han,  3  Penn.  State  R.  136;  Harden  v.  Harden,  2  Sandf. 
R.  17;  Lloyd  v.  Carter,  17  Penn.  State  R.  216;  Peabody  v. 
Tarbell,  2  Gush.  R.  232  ;  Pinney  v.  Fellows,  15  Verm.R.  525  ; 
Barron  v.  Barron,  24  ibid.  375. 

It  would  seem  to  result,  as  a  legal  conclusion  from  these 
several  principles,  that  Thomas  McClintock,  the  supposed  nom- 
inal purchaser  and  agent  for  the  alleged  cestui  que  trust,  was 
a  competent  witness,  and  the  plaintiff  was  entitled  to  prove 
the  facts  proposed,  and  in  the  mode  proposed,  unless  the  title 
thus  made  out  was  insufficient  and  inadmissible  as  a  foun- 
dation for  the  statute  of  limitations. 

Such  was  the  opinion  and  ruling  of  the  court  below,  but  we 
think  the  title  sufficient  to  defend  under  the  statute.  Rev. 
Stat.  1845,  pp.  349-50,  Sees.  8,  9,  10  and  11.  The  court,  in 
Poages  heirs  v.  Chinns  heirs,  4  Dana  R.  54,  construed  a 
similar  statute  of  Kentucky  of  1809,  to  embrace  an  equitable 
title.  And  they  allowed  that  title  to  be  prdved  by  such 
evidence,  parol  or  otherwise,  as  was  proper  to  establish  the 
several  links  in  the  chain.  Parol  proof  was  received  to  estab- 
lish a  descent  and  heirship — also  tenancies  and  possessions 
under  leases.  And  it  was  held  that  the  possession  and  resi- 
dence of  the  tenant  should  enure  to  the  benefit  ol  the  landlord, 
as  his  possession  and  residence,  in  making  out  a  residence  for 
seven  years  under  the  statute. 

An  administrator  is  within  the  description  of  "other  person 
authorized  to  sell  such  land"  "under  any  order,  judgment  or 
decree  of  any  court  of  record,"  as  provided  in  the  8th  section ; 
and    when    title    is    deduced   from  such  a  source,  and  being 

(a)  Contra  L.  1869. 
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connected  in  law  or  equity,  we  regard  it  as  fully  "deducible 
of  record"  within  that  section.  And  plaintiff  would  only  be 
required  to  add  possession  by  actual  residence  for  seven  years 
to  make  out  a  bar  under  that  act.  If  the  language  of  the  act, 
"having  a  connected  title  in  law  or  equity,  deducible  of 
record,"  cannot  be  made  to  embrace  this  title  in  equity  by 
resulting  trust,  it  must  be  excluded  by  construing  the  phrase, 
"deducible  of  record,"  to  apply  to  each  link  in  the  chain. 
This  I  do  not  think  is  the  sense  of  the  provision.  If  the  foun- 
dation, source  or  beginning  of  the  title  under  which  the  party 
claims  and  enters,  is  of  record,  that  is,  by  grant  of  this  state 
or  the  UDited  States,  or  by  grant  of  a  public  officer  or  other 
person  authorized  to  sell  for  non-payment  of  taxes,  or  on 
execution  or  under  order,  judgment  or  decree  of  a  court  of 
record,  then  it  is  "deducible  of  record"  to  every  person  who 
can  connect  himself  with  it  by  such  proofs  as  are  competent 
for  any  purpose  to  establish  the  kind  of  title  under  which  he 
claims.  We  know  that  in  having  connected  claim  of  title  for 
recovery  in  ejectment,  we  have  frequently  to  weld  in  a  link 
by  parol — for  a  descent  and  heirship — for  a  lease  (these  are 
mostly  in  writing  at  this  day),  and  possession  of  tenant  under 
it,  and  such  like  instances.  Although  an  equity  link  would 
not  sustain  an  ejectment  suit  under  the  statute,  it  may  defeat 
it,  and  so  may  be  put  in  by  parol  evidence,  when  it  is  of  a 
character  to  be  established  by  that  character  of  parol ;  and  I 
have  shown  that  a  resulting  trust  is  an  express  exception  from 
the  statute  of  frauds.  In  Poage's  heirs  v.  China's  heirs,  above 
referred  to,  the  court  gave  a  like  construction  to  their  act,  as 
only  requiring  the  title  from  the  commonwealth  to  be  of  record, 
and  the  remainder  of  the  chain  as  the  nature  of  the  title  should 
require. 

This  I  think  to  be  a  sound  ■end  reasonable  interpretation, 
and  one  calculated  to  give  effect  to  every  provision.  I  am  not 
able  to  perceive  how  the  contrary  one  could  prevail  without 
cutting  off  heirs  from  the  benefit  of  the  defense,  because  the 
descent  and  heirship  could  not  become  matters  of  record  in 
the  sense  here  contemplated,  so  as  to  become  record  evidence. 

The  court,  therefore,  erred  in  excluding  the  testimony  of 
Thomas  McClintock,  offered  for  the  purposes  set  forth,  and 
also  in  instructing  the  jury  to  find  for  defendants. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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The  Illinois  Central  Railroad  Company,  Plaintiff  in  Error, 
v.  Robert  F.  White,  Defendant  in  Error. 

ERROR  TO  FAYETTE. 

In  an  action  by  an  innkeeper  against  a  railroad  company  for  obstructing  a  road 
leading  to  his  inn,  it  is  erroneous  not  to  allow  a  witness  to  testify  as  to  the  num- 
ber of  guests  entertained  at  the  inn,  or  as  to  the  expedition  and  care  with  which 
the  work  which  caused  the  obstruction  was  prosecuted.  In  such  a  case,  it  was  not 
proper  to  ask  a  witness  if  the  work  of  the  railroad  company,  across  the  street  in 
question,  waa  prosecuted  as  diligently  as  such  work  is  usually  done.  This  fact 
would  not  fix  a  standard;  the  duty  of  the  company  was,  to  prosecute  the  work  as 
expeditiously  and  carefully  as  it  could  reasonably  be  done. 

This  was  an  action  on  the  case,  brought  by  defendant  in 
error  against  plaintiff  in  error,  for  obstructing  the  street  lead- 
ing from  his  hotel  in  Vandalia,  and  thereby  preventing  the 
passage  of  travelers  to  and  from  his  hotel,  and  also  preventing 
boarders  from  coming  to  his  hotel.  Declaration  admits  that 
plaintiff  in  error  was  an  incorporated  company,  and  had  a 
right  to  obstruct  the  street  in  building  their  road,  but  avers 
that  said  obstruction  was  continued  unreasonably  and  willfully 
to  the  injury  of  defendant  in  error. 

General  issue  and  notice  filed. 

Defendant  in  error  proved  that  he  kept  hotel  in  Yandalia: 
that  the  street  opposite  his  hotel  was  obstructed  about  June, 
1853;  that  the  street  obstructed  was  the  one  leading  to  St. 
Louis  and  Carlyle,  running  west;  that  his  house  could  be 
approached  from  the  east  or  north;  that  said  obstruction  con- 
tinued up  to  time  of  commencement  of  suit,  and  was  not 
constantly  worked  on;  also  proved  that,  after  obstruction,  he 
lost  from  four  to  six  travelers  per  day.  On  cross-examination, 
it  was  stated  that  travelers  came  to  house  of  defendant  from 
different  roads.  Witness  was  asked,  'Did  not  White's  house 
contain  as  many  persons  as  he  could  accommodate,  after  the 
obstruction  complained  of?"  which  the  court  refused  to  permit 
to  be  answered,  to  which  exception  was  taken  by  plaintiff 
in  error. 

Defendant  in  error  proved  that  most  of  the  persons  who 
usually  stopped  at  his  house  were  stage  passengers,  and  that 
after  obstruction  they  still  continued  to  come  to  his  house,  but 
not  so  many  of  them ;  that  bridge  could  be  built  in  three 
weeks  if  the  ditch  had  been  ready. 

Defendant  in  error  proved  that  loss  of  one-fourth  or  one-half 
of  custom  would  be  loss  of  about  one-half  the  profits ;  that 
travelers  to  other  hotels  did  not  increase;  that  most  of  the 
travel  came  from  the  east  and  south-east;  also,  that  one  person 
tried  to  get  at  White's  house,  but  was  prevented  by  obstruction. 
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For  plaintiff  in  error,  it  was  proved  that  bridge  across  said 
obstruction  could  not  be  built  until  excavation  was  completed; 
that  it  would  take  about  one  year  to  dig  said  excavation  in  the 
usual  way ;  that  it  might  have  been  crowded  so  as  to  make 
the  excavation  in  about  three  months,  but  to  do  so  would  cost 
more.  Court  refused  to  allow  witness  to  testify  if  said  work 
was  not  proceeded  with  as  expeditiously  and  diligently  as  such 
is  usually  done  (to  which  plaintiff  excepted);  that  a  passage 
might  have  been  left  across  said  street,  of  the  width  of  the 
same,  but  it  would  have  cost  25  per  cent.  more. 

There  was  a  judgment  in  the  circuit  for  defendant  in  error. 

A.  J.  Gallagher  and  W.  H.  Underwood,  for  Plaintiff  in 
Error. 

H.  P.  H.  Bromwell  and  B.  S.  Edwards,  for  Defendant  in 
Error. 

Caton,  J.  This  action  was  brought  by  White,  an  innkeeper 
in  Vandalia,  against  the  railroad  company,  for  obstructing  a 
road  leading  to  his  house,  whereby  guests  and  customers  were 
diverted  from  his  house,  and  his  profits  diminished.  We  do 
not  now  decide  whether  this  form  of  action,  or  any  action  by 
an  individual,  can  be  maintained  for  a  grievance  of  the 
character  here  complained  of.  Admitting  that  the  action 
can  be  maintained,  we  are  clearly  of  opinion  that  the  court 
erred  in  sustaining  an  objection  to  the  following  question,  put 
to  the  witnesses,  Wedenow  :  "Did  not  White's  house  contain 
as  many  persons  as  he  could  accommodate,  after  the  obstruc- 
tion complained  of?"  This  question  was  proper,  with  reference 
to  the  inquiry  of  damages.  Admitting,  as  was  assumed  by  the 
plaintiff  below,  that  travelers  were  diverted  from  his  house  by 
reason  of  the  obstruction,  and  that  that  kind  of  custom  is  more 
profitable  than  resident  boarders,  still,  it  is  manifest  that,  if 
his  house  was  kept  full,  even  of  a  less  profitable  class  of  cus- 
tomers, he  did  not  in  fact  sustain  so  much  damage  as  he  would 
have  done  had  hi3  house  been  left  empty,  or  partially  empty. 
The  proposed  evidence  should  have  been  admitted  to  the  jury, 
in  connection  with  the  other  evidence,  on  the  question  of 
damages,  that  the  whole  might  have  been  considered  together, 
and  such  consideration  given  to  it  as  the  jury  thought  it 
entitled  to. 

The  record  also  shows  that  the  court  refused  to  allow  the 
following  question  to  be  put  to  the  witness,  Wolcott :  "Was 
not  the  work  across  this  street  proceeded  with  as  expediously 
and  as  carefully,  up  to  the  time  of  the  commencement  of  this 
suit,  as  the  railroad  company  could  do  it?"     This  question 
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should  have  been  allowed  to  be  answered,  and  we  are  inclined 
to  think  that  this  question  was  inadvertently  overruled,  or  that 
there  is  some  mistake  in  the  record,  for  the  bill  of  exceptions 
shows  that,  in  several  instructions,  the  court  told  the  jury  that 
the  defendant  was  not  liable,  if  the  work  was  prosecuted  as 
expeditiously  and  as  carefully  as  it  could,  under  all  the  circum- 
stances, be  reasonably  done.  Under  such  a  rule  of  law,  the 
question  was  a  proper  one. 

The  court  properly  rejected  the  following  question,  put  to 
the  same  witness:  "Was  the  work  across  said  street  proceeded 
with  as  diligently  as  such  work  is  usually  done?"  That  was 
not  a  proper  inquiry  in  this  case.  The  diligence  exercised  in 
the  prosecution  of  such  work,  by  this  or  any  other  railroad 
company,  could  not  establish  the  standard  of  duty  in  such  a 
case.  It  was  the  duty  of  the  company  to  do  the  work  as 
expeditiously  and  carefully  as  it  could  reasonably  be  done, 
under  the  circumstances,  subjecting  the  public  to  no  unneces- 
sary inconvenience,  by  the  obstruction  to  the  highway,  during 
the  necessary  prosecution  of  the  work,  whether  or  not  this  was 
the  usual  habit  of  this  or  other  companies. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Charles  A.  Grattan,  Plaintiff  in  Error,  v.  Elizabeth  Grattan 
et  al.,  Defendants  in  Error. 

EREOR  TO  WILLIAMSON. 

Where  an  intestate  has,  in  his  life-time,  provided  for  a  child  by  an  advancement, 
BUch  heir  will  only  be  entitled  to  participate  with  his  co-heirs  in  the  distribution 
of  the  estate,  by  bringing  his  advancement  into  "hotchpot"  with  the  whole 
estate,  and  taking  his  equal  portion  thereof. 

Such  advancement  need  not  be  returned  in  kind,  but  is  to  be  estimated  according 
to  its  value  at  the  time  it  was  made,  and  considered  as  a  debt,  due  the  estate, 
from  the  heir  so  advanced,  and  may  be  deducted  from  his  share  of  the  distri- 
butive estate,  if  such  share  be  sufficient. 

The  widow  takes  her  share  of  the  personal  estate,  and  dower  in  the  lands,  without 
regard  to  advancement,  and  only  the  balance,  after  deducting  the  widow's  share, 
is  treated  as  estate  for  distribution. 

The  heir  advanced  has  his  election,  to  retain  what  he  has  received,  or  to  relinquish 
it  and  claim  his  equal  share  with  the  others  in  the  distribution  of  the  estate. 

When  a  party  is  entitled,  at  his  election,  to  one  of  several  things,  he  must  exercise 
such  right  in  a  reasonable  time;  if  he  does  not,  or  cannot,  for  want  of  legal 
capacity  (as  for  infancy) ,  equity  in  favor  of  other  parties  in  interest  will  do  it  for 
him;  or  bar  a  future  exercise  of  his  right. 

Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  administration  and 
settlement  of  estates,  and  may  control  courts  of  law  in  their  action  in  such 
cases.  They  have,  also,  plenary  jurisdiction  over  the  persons  and  estates  of 
infants,  and  will,  in  its  exercise,  cause  to  be  done  whatever  may  be  necessary  to 
preserve  their  estates  and  protect  their  interests. 

Silas  Grattan  died  in  1852,  and  left  a  widow,  Elizabeth 
Grattan,  and  three  heirs  at  law,  viz. :  the  plaintiff,  Charles 
and  Philip  D.  B.  Grattan  and  Azariah  B.  Grattan,  who  are 
minors,  and  of  whom  the  said  Elizabeth  is  guardian. 

Said  Silas  Grattan  died  seized  of  real  estate,  worth,  exclu- 
sive of  widow's  dower,  $400,  and  upon  his  decease  said 
Binckley  was  appointed  his  administrator. 

That  the  sum  of  $1,900,  in  cash  and  notes,  and  other 
evidences  of  debt,  came  to  said  Binckley's  hands,  as  adminis- 
trator, beside  $834.15,  amount  of  sales  of  personal  property; 
the  probable  indebtedness  of  said  estate  being  about  $300. 

That  the  said  Grattan,  deceased,  prior  to  his  death,  by  way 
of  advancement,  purchased  with  his  own  money,  in  the  name 
of  his  infant  son,  Azariah  B.  Grattan,  real  estate  worth  $1,480, 
or  thereabouts;  and  also  purchased,  in  the  name  of  his  infant 
son,  Philip  D.  B.  Grattan,  with  his  own  funds,  real  estate 
worth  $1,480,  or  thereabouts,  beside  other  real  estate  which 
the  said  Silas  purchased  of  James  M.  Campbell,  worth  $100, 
and  which  was  conveyed  by  said  Campbell  to  said  Philip,  at 
the  request  of  the  said  Silas.  All  of  the  said  lands  were  pur- 
chased by  the  said  Silas  in  the  year  1852. 

At  the  time  of  the  purchasing  the  said  lands  by  the  said 
Silas,  in  the  name  of  his  minor  children,  he  assured  the 
plaintiff,  Charles  Grattan,  that  he  should  have  as  much  of  his 
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property  as  any  of  his  other  children,  and  merely  invested 
his  money  in  that  way  for  his  minor  children,  fearing  that 
his  property  would  be  squandered  by  guardians  and  adminis- 
trators before  they  would  attain  their  majority  j  and  was  the 
more  anxious  so  to  provide  for  his  minor  children,  as  he  sup- 
posed his  death  to  be  near  at  hand,  and  did  not  thus  provide 
for  the  plaintiff,  Charles,  because  he  was  of  age,  and  could 
take  care  of  his  share  of  the  estate. 

At  the  Williamson  County  Court,  Elizabeth  Grattan  was 
appointed  guardian  of  the  minors,  and  is  now  acting  in  that 
capacity. 

The  plaintiff  in  error,  Charles  Grattan,  filed  his  bill  on  the 
chancery  side  of  the  Williamson  Circuit  Court,  at  the  March 
term,  1854,  of  said  court,  stating  the  above  facts,  and,  also, 
alleging  that  there  is  now  in  the  hands  of  the  administrator 
the  sum  of  $2,101.48,  and  that  no  order  of  distribution  has  yet 
been  made  by  the  county  court. 

Elizabeth  Grattan,  widow,  and  guardian  of  the  minor  heirs, 
Azariah  B.  and  Philip  D.  B  Grattan,  and  George  W.  Binckley, 
administrator,  are  made  defendants,  and  the  plaintiff,  in  his 
bill,  insists  upon  defendants'  having  received  the  said  estate  as 
an  advancement,  and  that,  pro  tanto,  they  have  in  equity  and 
good  conscience  no  claim  upon  the  residue  of  the  estate  of  the 
said  Silas,  and  prays  that,  after  deducting  the  widow's  portion 
of  the  personal  estate,  and  payment  of  debts,  the  administrator 
be  ordered  to  pay  him  an  amount  equal  to  the  advancement  to 
the  minors,  and  that  the  residue  be  equally  distributed  between 
the  plaintiff  and  his  co-heirs. 

A  summons  was  issued,  returned  and  served,  as  required  by 
law,  and  a  guardian  ad  litem  was  appointed,  who  filed  his 
answer  on  behalf  of  minor  heirs,  at  the  April  term,  1854,  of 
the  Williamson  Circuit  Court,  at  which  term  of  court  a  default 
was  taken  against  adults,  and  cause  referred  to  master  to 
take  proof. 

The  report  of  the  master,  filed  at  the  September  term  of  said 
court,  A.  D.  1854,  substantially  sustains  the  allegations  in  the 
bill.  The  court,  upon  a  final  hearing,  dismissed  the  bill  without 
prejudice;  to  reverse  which  decree,  the  plaintiff  brings  the  case 
into  this  court,  and  for  error  assigns : 

1st.    Refusing  to  grant  relief  prayed  for. 

2d.     Dismissing  bill. 

W.  J.  Allen,  for  Plaintiff  in  Error. 

Skinner,  J.  This  was  a  bill  in  equity  for  distribution  of  an 
intestate's  estate.  The  bill  alleges  that,  in  1852,  Silas  Grattan 
died  intestate,  leaving  the  complainant,  Azariah  B.  and  Philip 
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D.  B.  Grattan,  his  children,  and  sole  heirs  at  law,  and  Elizabeth 
Grattan,  his  widow,  him  surviving,  and  seized  ot  certain  real 
estate  in  this  state,  which  descended  to  said  heirs,  and  pos- 
sessed of  certain  personal  estate,  which  remains  for  distribution 
among  them ;  that  said  Silas,  in  his  lifetime,  conveyed,  and 
caused  to  be  conveyed,  to  said  Azariah  and  to  said  Philip,, 
respectively,  by  way  of  advancements,  and  with  the  intention 
of  providing  for  the  complainant  out  of  the  remainder  of  his 
estate,  certain  real  estate ;  that  said  Azariah  and  said  Philip, 
at  the  time  of  making  said  advancements,  were,  and  still  are 
infants,  and  that  said  Silas  died  without  providing  for  com- 
plainant; that  one  Binckley  is  administrator  of  the  estate  of 
said  Silas,  and  has  in  his  hands  said  personal  estate  for 
distribution. 

The  bill  makes  said  Azariah,  Philip  and  Elizabeth,  and  said' 
Binckley.  defendants;  and  prays  that  said  Azariah  and  Philip 
be  compelled  to  bring  into  Hotchpot  with  the  estate  of  said 
Silas  their  respective  advancements,  or  be  barred  from  partici- 
pating as  heirs  in  the  said  estatf.  Upon  the  hearing  the  court 
dismissed  the  complainant's  bill. 

Without  referring  to  the  evidence,  which  appears  sufficient 
to  entitle  the  complainant  to  a  decree,  if  the  facts  alleged 
entitle  him  to  equitable  relief,  we  proceed  to  examine  the 
legal  and  equitable    questions  involved. 

Our  statute  provides  that,  "  Where  any  of  the  children  of  a 
person  dying  intestate,  or  their  issue,  shall  have  raceivcd  from 
such  intestate,  in  his  lifetime,  any  real  or  personal  estate,  by 
way  of  advancement,  and  shall  desire  to  come  into  the  par- 
tition or  distribution  of  such  estate  with  the  other  parceners 
or  distributees,  such  advancement,  both  of  real  and  personal 
estate,  shall  be  brought  into  hotchpot  with  the  whole  estate, 
real  and  personal,  of  such  intestate;  and  every  person  so 
returning  such  advancement,  as  aforesaid,  shall  thereupon  be 
entitled  to  his  or  her  just  proportion  of  said  estate."  Statutes- 
of  111.  1856,  p.  1201. 

This  provision  is  in  harmony  with  the  ancient  customs  of 
certain  localities,  and  with  the  common  law  generally  of 
England,  with  regard  to  lands  descended  in  coparcenary, 
existing  at  the  time  of  the  settlement  of  the  American  colo- 
nies ;  and  with  the  subsequent  statute  of  distributions,  of  22 
and  23  Charles  the  Second.  Bacon's  Abr.  title  Coparceners, 
E ;  ibid,  title  Uses  and  Trusts,  D ;  ibid,  title  Executors  and 
Administrators,  K;  Williams  on  Exrs.  907;  ibid,  to  924; 
2  Kent's  Com.  420,  421  and  422. 

The  principle  of  the  English  statute  is,  equality  of  distribu- 
tion of  the  ancestor's  personal  estate  among  his   children  and 
their  descendants ;   and  such  is  the  object  and  purpose  of  our 
11 
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statute,  including   both  the  real  and  personal  estate  of  the 
ancestor. 

An  advancement  is  the  giving  by  the  intestate,  in  his  life- 
time, by  anticipation,  the  whole  or  a  part  of  what  it  is 
supposed  the  donee  will  be  entitled  to  on  the  death  of  the 
party  making  it.  And  according  to  the  decisions  under  the 
English  and  similar  American  statutes,  the  ancestor  must  have 
died  intestate :  the  gift  must  have  been  made  in  his  lifetime, 
and  completely  executed  on  his  part,  with  the  intention  that 
the  same  should  be  the  child's  portion  of  his  estate,  or  a  part 
of  such  portion ;  the  gift  to  the  child  or  heir  made  in  the 
lifetime  of  the  intestate  ancestor,  is  prima  facie  an  advance- 
ment, and  is  to  be  treated,  in  case  the  party  to  whom  the 
advancement  was  made  comes  in  for  his  distributive  share 
with  his  co-heirs,  as  a  debt  due  from  him  to  the  estate,  and 
may  be  deducted  out  of  his  share  of  the  entire  estate  so 
brought  together,  if  such  share  be  sufficient  for  that  purpose ; 
the  widow  takes  her  share  of  the  personal  estate,  and,  of 
course,  her  dower  in  the  lands,  without  regard  to  advance- 
ments, and  the  balance  only,  after  deducting  the  widow's 
share,  is  treated  as  estate  for  distribution :  the  child  advanced 
or  provided  for  will  be  entitled  to  participate  with  his  co-heirs 
in  the  estate  for  distribution  only  upon  bringing  in  what  he 
has  received  by  way  of  advancement,  and  taking,  with  them,  of 
the  whole  estate  so  united,  his  equal  portion ;  and  the  property 
or  money  advanced  need  not  be  returned  in  specie  or  kind, 
but  is  to  be  estimated  according  to  its  value  at  the  time  the 
advancement  was  made,  and  the  heir  so  advanced  and  coming 
in  will  be  entitled  to  his  equal  share  of  the  whole,  deducting 
the  value  of  the  advancement.  2  P.  Williams  R.  440  ;  Bacon's 
Abr.  title  Executors  and  Administrators,  K;  ibid,  title  Uses 
and  Trusts,  D;  Williams  on  Exrs.  p.  916  to  924;  2  Story's 
Eq.  Jurisp.  Sees.  1202  to  1206  ;  Jackson  v.  Matsdorf,  11  John. 
R.  91 ;  Bemis  v.  Stearns,  16  Mass.  R.  200;  Osgood  v.  Reed, 
17  ibid.  356 ;  Elliot  v.  Collier,  1  Ves.  R.  16 ;  3  Atk.  R.  259 ; 
8  Yes.  R.  55 ;  Stearns  v.  Stearns,  1  Pick.  R.  157. 

These  rules,  adopted  by  the  courts  in  the  construction  and 
enforcement  of  a  statute  subsequently  substantially  incorpo- 
rated into  our  law  by  legislative  enactment,  and  consistent 
with  the  evident  spirit  and  policy  of  the  latter  statute,  are 
presumed  to  have  been  in  the  mind  of  the  legislature  at  the 
time  of  its  adoption,  and  control  its  construction.  Campbell 
w.  Quinlin,  3  Scam.  R.  289;  Riggs  v.  Wilton,  13  111.  R.  15. 

The  heir  advanced  may,  if  he  choose,  retain  what  he  has 
received,  but  if  he  does  he  must  be  content,  and  relinquish  all 
claim  of  participation  with  his  co-heirs  in  the  distribution  or 
partition  of  the  ancestor's  estate. 
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Necessarily,  therefore,  it  is  for  him  to  elect  whether  he  will 
retain  what  has  been  advanced  to  him,  and  relinquish  all  right 
inthe  estate  descended  and  for  distribution,  or  will  return  or 
account  for  the  advancement,  and  take  of  the  entire  estate 
commingled,  equally  with  the  other  heirs. 

Infants,  for  want  of  legal  capacity,  cannot  exercise  this 
power  and  right  of  election,  and  these  infant  defendants  must 
be  excluded  from  partaking  in  the  distribution  in  this  case,  or 
the  estate  must  remain  in  the  hands  of  the  administrator  until 
they  arrive  at  full  age ;  unless  equity  will  interpose,  and,  upon 
ascertaining  what  would  be  most  beneficial  for  them  under  the 
facts,  exercise  for  them  this  power. 

A  party  entitled  to  one  only  of  several  thiugs,  at  his  election, 
where  other  rights  are  involved,  must  exercise  such  right  of 
election  in  a  reasonable  time,  and  if  he  does  not,  or  cannot  for 
want  of  legal  capacity,  in  favor  of  other  parties  in  interest, 
equity  will  do  it  for  him,  or  bar  him  from  a  future  exercise  of 
the  right.     2  Story's  Eq.  Jurisp.  Chap.  30. 

Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of 
administration  and  the  settlement  of  estates,  and  may  control 
courts  of  law  in  their  action  in  the  settlement  and  distribution 
of  estates.  1  Story's  Eq.  Jurisp.  Chap.  9  ;  Williams  on  Exrs. 
pp.  1239  1240.  <fl> 

They  have,  also,  a  similar  and  plenary  jurisdiction  over  the 
persons  and  estates  of  infants,  and  will,  in  the  exercise  of  that 
jurisdiction,  cause  to  be  done  whatever  may  be  necessary  to 
preserve  their  estates  and  protect  their  interests.  2  Story's 
Eq.  Jurisp.  Chap.  35;  Cowls  v.  Cowls,  3  Gil.  R.  435.  In 
this  case,  if  the  value  of  the  advancements  respectively  does 
not  exceed  the  share  of  the  heir  in  the  whole  personal  estate 
for  distribution  among  the  heirs,  including  the  advancements, 
and  the  court  upon  a  further  hearing  shall  find  it  beneficial  to 
the  infant  defendants  to  take  their  distributive  shares  and  por- 
tions of  the  entire  estate,  instead  of  retaining  their  respective 
advancements,  it  will  not  be  necessary  to  touch  the  real  estate 
descended,  but  the  advancement  may  be  deducted  from  the 
share  of  the  party  to  whom  it  was  made;  otherwise,  in  order 
to  do  complete  equity  to  all,  it  may  be  necessary  to  make  par- 
tition of  such  real  estate,  after  disposing  of  the  personal  estate, 
according  to  the  rights  of  the  parties ;  and  for  that  purpose 
it  may,  perhaps,  be  necessary  for  the  complainant  to  amend 
his  bill. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 

(a)    Lynch  v.  Rotan,  39  111.  R.  19;    Fralandr.  Dorsey,  25  Id.  296:    Townsend  v. 
Batliff,  decided  June  term,  1867. 
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Great    Western    Railroad    Company,    Appellant,    v. 
Alexander  McDonald,  Appellee. 

APPEAL  FROM  MORGAN. 

A  bill  of  lading  is  prima  facie  evidence  of  the  matters  contained  in  it;  but  is 
subject  to  explanation:  and  the  carrier  may  show  any  injury,  loss,  fraud,  or 
deceit  occasioned  or  practiced,  by  any  previous  carrier,  or  by  the  shipper  of  the 
goods. 

This  was  an  action  on  the  case  against  defendant  as  com- 
mon carrier.  Declaration  contains  three  counts,  substantially 
the  same — alleging  delivery  of  goods  and  loss  of  same  by  neg- 
ligence of  the  defendants.  Plea  not  guilty  and  issue.  Verdict 
and  judgment  for  the  plaintiff. 

The  bill  of  exceptions  shows  substantially  that  the  plaintiff, 
on  the  3d  of  March,  1855,  had  delivered  to  a  railroad  com- 
pany at  Philadelphia,  and  took  their  receipt  for  two  boxes  of 
merchandise  in  good  order,  one  of  which  contained  the  articles 
described  in  the  declaration.  The  boxes  were  forwarded  to 
Pittsburg,  thence  via  rivers  Ohio,  Mississippi  and  Illinois  to 
Naples,  where  they  were  received  by  the  agent  of  the  defend- 
ant in  apparent  good  order  on  the  24th  of  same  mouth,  and 
forwarded  on  the  26th  of  same  month  by  Great  Western  Rail- 
road with  way-bill  to  Jacksonville;  and  on  28th  of  same 
month  the  agent  of  the  company,  then  being  under  the 
impression  that  the  boxes  were  in  good  order,  delivered  them 
to  the  agent  of  the  plaintiff  at  Jacksonville,  and  took  receipt 
for  the  boxes.  Immediately  after  the  arrival  of  them  at  his 
store  on  the  side-walk,  plaintiff  discovered  that  one  of  the 
boxes  was  not  in  good  order,  but  that  it  bore  exterior  marks 
of  having  been  violated  by  a  chisel.  Thereupon  he  called  the 
attention  of  witnesses  to  the  condition  of  said  box,  and  pro- 
ceeded to  open  the  same ;  and  sent  for  McLane,  the  depot 
agent  of  the  defendant  at  Jacksonville,  to  witness  the  condi- 
tion of  the  box,  who  testified,  "When  I  got  there  one  box 
had  been  opened.  Examined  the  box  that  was  opened;  some 
of  the  goods  were  put  up  in  pasteboard  boxes,  and  were  torn, 
and  the  goods  appeared  to  have  been  pulled  out.  Remarked 
to  McDonald  that  the  goods  could  not  have  been  taken  out 
while  in  their  care.  McDonald  said  he  thought  so  too. 
McDonald  said  there  had  been  marks  of  chisel  upon  boxes. 
Gave  it  as  his  opinion  that  the  hoops  had  been  taken  off,  the 
box  opened  and  replaced  again.  Boxes  might  be  thus  opened, 
but  thinks  there  would  be  marks  of  implements  used  and  be 
seen  on  box.  Can't  say  anything  about  other  box,  it  not 
being  opened.     Goods  are  more  liable  to  be  abstracted  from 
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boxes  on  a  steamboat,  than  a  railroad.  Box  cars  are  always 
loaded  and  very  little  chance  presented  for  persons  to  get 
^■oods  out.  At  that  time  it  took  between  one  and  two  hours 
to  come  from  Naples  to  Jacksonville.  Goods  could  not  have 
been  abstracted  from  the  boxes  in  the  depot  at  this  place. 
Box  had  the  appearance  of  having;  been  done  some  ten  days. 
McDonald  remarked  that  he  had  no  idea  that  they  were 
taken  after  they  came  into  the  possession  of  the  railroad  com- 
pany, but  as  they  were  the  last  that  had  them,  he  would  hold 
them  responsible  for  them."  Plaintiff  proved  that  the  goods 
described  in  the  declaration  had  been  abstracted  from  one  of 
the  boxes,  and  that  the  goods  were  worth  the  amount  of  the 
verdict  rendered  in  the  case. 

At  the  instance  of  the  appellee  the  court  very  properly 
charged  the  jury,  that  if  they  believed  from  the  evidence,  that 
■the  goods  sued  for  were  received  by  the  appellant,  they  were 
liable  for  same  if  lost  or  stolen,  unless  by  the  act  of  God  or 
enemies  of  the  government. 

The  appellant  asked  the  court  for  the  following  instructions : 

"1st.  That  before  the  jury  can  find  a  verdict  for  the  plaintiff 
in  this  case,  they  must  believe,  from  the  evidence,  that  the 
defendants  received  the  goods  described  in  the  declaration  as 
common  carriers. 

"2d.  That  if  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  has  deliberately  admitted  that  the  goods  described  in 
the  declaration  were  stolen  before  they  reached  Naples,  then 
they  must  find  a  verdict  for  the  defendant,  unless  the  jury 
believe  from  the  evidence  in  the  case,  that  the  admission  was 
mistaken,  and  that  the  defendant  did  receive  the  goods  and 
so  negligently  transported  them  that  they  were  lost  or  stolen," 
which  were  refused  and  in  lieu  thereof  the  court  gave  the 
following  instruction : 

"The  bill  of  lading  produced  as  evidence  in  the  case  is 
prima  facie  evidence  that  the  box  of  goods  was  in  good  order 
at  the  time  it  came  into  the  hands  of  the  railroad  company, 
and  it  is  incumbent  on  the  company  to  show  that  it  was  other- 
wise, and  that  they  were  deceived  or  defrauded  when  they 
signed  the  bill  of  lading;  and  unless  the  jury  believe  from  the 
evidence  that  they  were  thus  deceived  or  defrauded,  they  will 
find  a  verdict  for  the  plaintiff  for  the  amount  of  his  loss" — 
defendants  excepting,  etc.  Motion  entered  for  a  new  trial 
because  of  the  court's  refusing  to  give  instructions  asked  for 
by  defendant  and  giving  substituted  instruction,  and  because 
verdict  against  the  evidence  in  the  case  and  instructions  of  the 
court.  Motion  overruled — defendants  excepting.  The  errors 
assigned  are  for  refusing  the  two  instructions  and  substituting 
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instruction  in  lieu  thereof,  and  in  not  granting  motion  for  a 
new  trial. 

D.  A.  Smith,  for  Appellant. 

H.  B.  McClure,  for  Appellee. 

Scates,  C.  J.  The  instructions  substituted  by  the  court  for 
the  two  instructions  asked  by  appellant,  state  the  principles 
of  law,  governing  the  case,  correctly.  The  bill  of  lading  is 
prima  facie  evidence  of  the  matters  contained  in  it,  but  sub- 
ject to  explanation,  and  to  have  the  truth  shown ;  and  so  the 
law  was  laid  down  in  Bissel  et  al.  v.  Price,  16  111.  R.  408.  W 
According  to  this  case  the  appellants  were  chargeable,  prima 
facie,  for  any  damage  or  loss,  unless  they  could  show  the  same 
to  have  been  committed  while  in  possession  of  some  previous 
carrier  or  warehouseman. 

The  only  evidence  offered  was  a  mere  speculative  remark 
or  opinion  of  appellee,  and  another  of  local  agent  of  appel- 
lant. There  is  nothing  to  show  that  either  had  any  particular 
information  or  knowledge  of  facts  on  the  subject.  Nor  can 
we  resist  the  conviction  that  what  was  said,  was  merely  con- 
versational speculation  about  how,  when  and  where  the  lo  ss 
might  have  or  could  happen,  and  not  even  the  deliberate 
assertion  of  an  opinion,  much  less  a  solemn  deliberate  admis- 
sion. Such  an  admission  would  be  entitled  to  great  weight. 
Had  appellee  been  shown  to  have  possessed  any  particular 
information  on  the  subject,  or  any  circumstances  from  which 
we  ought  to  draw  such  an  inference,  then  the  remark  would 
assume  another  aspect.  Whatever  credit,  however,  should  be 
given  to  it,  has  been  passed  upon  by  the  jury.  And  we  feel 
unable  to  assign  to  it  any  higher  degree  of  meaning  or  credit 
than  has  thus  been  allowed  by  the  jury.  There  were  external 
marks  of  violence  upon  the  box.  Had  these  been  upon  it 
when  delivered  to  the  appellant,  proper  care  would  have 
detected  them,  and  thus  have  afforded  an  explanation  tending 
to  rebut  the  prima  facie  evidence  of  the  bill  of  lading.  But 
the  carrier.,  finding  such  evidences  of  violence  upon  the  pack- 
age should  have  protected  himself  by  a  special  bill  of  lading. 
Having  given  a  general  bill,  acknowledging  the  box  to  have 
been  received  in  good  order,  the  presumption  is  against  the 
loss  elsewhere,  and  unexplained  and  unrebutted,  will  become 
conclusive  for  the  purposss  of  this  recovery. 

Precarious  indeed  would  be  the  rights  of  shippers,  and 
extremely  hazardous  the  transmission  of  goods  even  under 
the  insurance  of  common  carriers,  if  owners,  to  fix  the  liability 

(a)    m.  C.  R.  Co.  v.  Cowles,  32111.  R.  117. 
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for  loss  or  damage,  were  required  to  prove  the  special  circum- 
stances of  the  time,  place  and  manner  of  the  loss,  and  the 
person  who  suffered  it. 

No  lower  degree  of  responsibility  could  be  fixed  upon  the 
common  carrier,  than  that  of  making  his  bill  of  lading  only 
prima  facie  evidence  against  him.  Less  than  this  would 
discharge  him  under  it — more  might  unjustly  fix  him  with 
the  loss. 

The  law  has  fixed  upon  the  just  medium.  Appellant 
having  had  opportunity  thus  to  explain,  and  offering  none 
other  than  the  remarks  of  appellee  has  no  cause  to  complain 
that  such  explanation  has  been  deemed  unsatisfactory. 

Judgment  affirmed. 
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Louisa  Sturgis  et  al.  Plaintiffs  in  Error  v.  Esther   Ewing, 
Defendant  in  Error. 

EKROE  TO  COOK. 

1.  The  decision  in  the  case  of  Tyson  v.  Postlethwaite,  13  111.  R.  is  not  to  be  under- 
stood as  affecting  the  case  of  the  widow  of  a  party  dying  testate.  In  that  case 
the  court  did  not  go  bejond  the  strict  question  presented,  and  decided  nothing 
beyond  the  question,  that  the  46th  section  of  the  statute  of  wills  was  not 
repealed  by  the  15th  section  of  the  dower  act.    Rev.  Stat,  of  1S45. 

2.  The  15th  section  of  the  dower  att,  Rev.  Stat,  of  1S45,  was  intended  to  embi-ace 
the  case  of  the  widow  of  a  parly  dying  testate,  as  well  as  the  case  of  the  widow 
of  a  party  dying  intestate,  but  the  more  liberal  provisions,  for  the  last  men- 
tioned class  of  cases,  in  the  46th  section  of  the  statute  of  wills,  were  not 
repealed  by  the  15th  section  of  the  dower  act,  and  by  those  provisions  the 
widow  of  a  party  dying  intestate  takes  as  heir  of  the  deceased  husband. 

3.  By  the  46th  section  of  the  statute  of  wills,  the  widow  of  an  intestate  who  dies 
leaving  no  child,  nor  the  descendant  of  any  child,  is  made  the  heir  of  her  intes- 
tate husband,  and  as  such  is  entitled  to  receive  one-half  of  all  his  real  and 
personal  estate  alter  the  payment  of  his  debts.  This  provision  is  however, 
strictly  and   carefully  confined  to  cases  of   intestacy. 

4.  By  the  9th  and  10th  sections  of  the  34th  Chap.  Rev.  Stat.,  the  widow  of  a  tes- 
tator is  authorized  to  renounce  the  provisions  of  the  will  and  elect  to  retain  her 
jointure  and  dower.  And  then  by  the  15th  section  she  may,  if  she  elect,  have 
in  lieu  of  her  dower  in  the  estate  of  which  her  husband  died  seized,  etc.,  one-half 
of  all  real  estate,  etc.  And  in  the  proviso  to  section  loth,  she  is  authorized  to 
make  such  new  election  within  two  months,  etc.  The  word  "new"  in  this  pro- 
viso is  to  be  construed  as  meauing  second  or  other,  and  refers  to  the  expression 
"if  she  elect"  iu  the  foregoing  part  of  'he  section,  and  clearly  presupposes  that 
there  had  already  been  an  election  made  in  reference  t">  the  same  subject,  under 
some  other  provision  of  the  law.  The  9th  and  10th  sections  provide  for  such 
an  election  where  there  is  a  will;  but  there  is  no  provision  in  the  statutes  of 
this  st.tte  authorizing  the  widow,  in  case  of  intestacy,  to  elect  in  reference  to 
her  right  of  dower. 

5.  A.  B.  made  and  executed  his  last  will  and  testament,  devising  his  estate  to 
different  parties  and  making  provision  for  his  widow,  and  died,  leaving  no  chil- 
dren or  the  descendants  of  children.  His  widow  renounced  the  provisions  of 
the  will,  ar.d  elected  to  take  in  lieu  of  dower  neeordiug  to  the  provisions  of  the 
24th  Chap.  Rev.  Stat.,  and  complied  with  all  the  requirements  of  said  act. 
Upon  the  trial  it  appeared  that  the  property  devised  by  the  testator  had  been 
acquired  prior  to  the  passage  of  said  act:    Held, 

I.  That  the  widow  was  entitled  to  make  her  election  under  said  act,  and  to  take 
accordingly. 

II.  That  said  act  is  not  repugnant  to  the  constitution,  and  the  acquisition  of  the 
property,  by  the  testator,  prior  to  the  passage  of  said  act,  cannot  affect  the 
emestion . 

III.  A  party  who  acquires  property  does  not  acquire  with  it  the  right  to  devise 
sueh  property  according  to  the  law  as  it  exists  at  the  time  he  acquires  it. 
Wills  and  testaments,  rights  of  inheritance  and  succession,  are  all  of  them 
creations  of  the  civil  or  municipal  law;  and;  the  law  relating  to,  or  regulating 
any  of  them  may  be  changed  at  the  will  of  the  legislature.  But  no  change  in 
the  law,  made  after  the  death  of  the  testator  or  intestate,  will  affect  lights 
which  become  vested  in  the  devisee,  heir  or  representative,  by  such  death. 

This  was  a  bill  in  chancery,  filed  by  George  W.  Ewing 
against  Esther  Ewing,  William  G.  Ewing,  Jr.,  Mary  L.  Guth- 
rie and  her  husband,  Charles  W.  Guthrie,  Lavinia  A.  Bond 
and    her    husband    Charles    D.    Bond,    Catherine    E.    Ewing, 
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Sophia  C.  Noel  and  her  husband  Smallwood  Noel,  Louisa 
Sturgis  and  her  husband  Charles  E.  Sturgis,  William  Sturgis, 
Susan  Hood,  William  A.  Ewing,  and  George  W.  Ewing,  Jr., 
setting  forth  that  the  complainant  and  one  William  G-.  Ewing, 
deceased,  were,  in  the  lifetime  of  said  William  G.  Ewin":, 
seized  in  fee  as  tenants  in  common  of  certaitn  lands  and  lots  in 
Cook  county;  that  as  such  tenant  in  common,  the  complain- 
ant was  entitled  to  one-half  of  said  premises,  and  that  under 
and  by  virtue  of  the  will  of  said  William  G.  Ewing,  and  the 
renunciation  and  election  of  said  Esther  Ewing,  hereinafter 
set  forth,  the  complainant  became  and  was  seized  in  fee  of  an 
additional  one-sixtieth  part  of  the  same  premises.  That  the 
defendant,  Esther  Ewing,  as  the  widow  of  said  William  G. 
Ewing,  was  seized  of  one-fourth  part  of  the  premises.  That 
the  defendants,  William  G.  Ewing,  Jr.,  Mary  L.  Guthrie, 
Lavinia  A.  Bond,  Catherine  E.  Ewing,  were  each  seized  in 
fee  of  two-sixtieth  parts  of  the  premises,  and  that  the  defend- 
ants, Sophia  C.  Noel,  Louisa  Sturgis,  William  Sturgis,  Susan 
Hood,  William  A.  Ewing  and  George  W.  Ewing,  Jr.,  were 
each  seized  in  fee  of  one-sixtieth  part  of  the  premises,  and 
praying  that  partition  mio;ht  be  made  among  the  several  par- 
ties entitled  thereto.  The  defendant,  Esther  Ewins:,  filed  her 
answer  on  the  8th  day  of  May,  A.  D.  1855,  admitting  that 
complainant  was  seized  in  fee  of  thirty-one  sixtieths  of  the 
premises  described  in  said  bill,  and  that  her  co-defendants 
were  seized  in  fee  of  fourteen-sixtieths  of  said  premises,  as  in 
said  bill  mentioned,  under  the  will  of  William  G.  Ewing, 
deceased.  That  said  W.  G.  Ewing,  at  the  time  of  his  death, 
left  her,  the  said  Esther  Ewing,  his  widow,  him  surviving,  but 
that  he  left  no  children  or  descendants  of  children.  That  as 
such  widow,  and  by  virtue  of  the  renunciation  by  her  of  the 
provisions  in  the  will  of  the  said  W.  G.  Ewing,  deceased,  con- 
tained for  her  benefit,  and  of  her  election  as  hereinafter  set 
forth,  she  became  eDtitled  to  and  was  seized  in  fee  simple  of 
one-fourth  part  of  said  premises  describe!  in  said  bill  of  com- 
plaint, being  one-half  of  the  same  of  which  her  said  husband 
died  seized  and  snbmits  to  a  partition  of  said  premises  as 
prayed  in  said  bill,  and  that  her  said  share  might  be  set  apart 
to  her. 

And  the  defendants,  Louisa  Sturgis,  William  Sturgis,  Susan 
Hood  and  Sophia  C.  Noel,  filed  their  answer  setting  forth  that 
the  defendant,  Esther  Ewing,  was  entitled  to  dower  in  the 
premises  and  that  she  was  not  entitled  to  one-fourth  part 
thereof  alleged  in  the  bill.  The  bill  was  taken  pro  confesso 
as  to  William  G.  Ewing,  Jr. ;  and  the  other  defendants,  who 
were  minors,  answered  by  their  guardian  ad  litem,  in  the 
usual  form. 
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From  the  pleadings  and  proof  it  appeared  that  the  com- 
plainant, George  W.  Ewing,  and  William  G.  Ewing,  deceased,, 
were  seized  in  fee,  as  tenants  in  common  of  certain  lands 
described  in  the  bill,  the  title  to  which  was  acquired  in  1834. 
That  said  William  G.  Ewing  died  in  July,  1854,  leaving  a 
widow,  the  defendant,  Esther  Ewing,  who  was  married  to  him 
in  1826,  in  Michigan,  and  remained  his  wife  until  his  death, 
but  no  children  or  descendants  of  children.  That  said  Wil- 
liam G.  Ewing,  in  his  lifetime,  made  and  published  his  last 
will  and  testament  by  which  he  devised  of  the  premises 
described  in  the  bill,  to  the  complainant,  two-sixtieths ;  to 
William  G.  Ewing,  Jr.,  four-sixtieths;  to  Mary  L.  Guthrie, 
four- sixtieths;  to  Lavinia  A.  Bond, four-sixtieths;  to  Catha- 
rine E\  Ewing,  four-sixtieths;  to  Sophia  C.  Noel,  two-sixtieths; 
to  Louisa  Sturgis,  two-sixtieths;  to  William  Sturgis,  two-six- 
tieths; to  Susan  Wood,  two-sixtieths;  to  William  0.  Ewing, 
two-sixtieths ;  to  George  W.  Ewing,  Jr.,  two-sixtieths.  That 
said  will  was  duly  proved  and  admitted  to  probate  August 
10,  1854,  in  the  state  of  Indiana,  and  that  afterward,  in  1854, 
a  copy  thereof,  duly  authenticated,  was  filed  in  the  office  of 
the  clerk  of  Cook  county.  That  on  the  15th  day  of  March, 
1855,  the  defendant,  Esther  Ewing,  by  a  writing  under  her 
hand  and  seal  of  that  date,  renounced  the  provisions  made  for 
her  benefit  in  the  will,  and  elected  in  lieu  thereof  to  take  her 
dower  or  legal  share  of  the  estate  of  her  husband;  which 
renunciation  was  filed  in  the  office  of  the  clerk  of  the  Cook 
County  court,  March  15,  1855. 

That  the  said  Esther  Ewing,  by  another  writing  under  her 
hand  and  seal,  bearing  date  the  said  15th  day  of  March,  A.D. 
1855,  did  thereby,  in  pursuance  of  the  laws  of  the  State  of 
Illinois,  elect  to  take,  in  lieu  of  the  provisions  for  her  benefit 
in  the  will  of  the  said  William  G.  Ewing,  deceased,  contained, 
one-half  of  all  the  real  estate  of  which  the  said  William  G. 
Ewing  died  seized  or  possessed,  after  payment  of  all  just  debts 
and  claims  against  the  said  William  G.  Ewing,  deceased, 
which  said  paper  writing  is  filed  in  the  clerk's  office  of  the  said 
Cook  County  Court. 

The  Cook  County  Court  of  Common  Pleas,  on  the  18th  day 
of  March,  A.D.  1856,  ordered,  that  partition  of  the  premises 
described  in  said  bill,  should  be  made  between  the  said  com- 
plainant and  defendants,  as  follows,  viz.  : 

Thirty-one  sixtieth  parts  thereof,  quantity,  quality  and  value 
relatively  considered,  to  the  complainant. 

Thirty  sixtieths  thereof,  as  owner  in  his  own  right,  as  joint 
and  equal  co-proprietor  with  the  said  William  G.  Ewing, 
deceased,  and  one-sixtieth  part  as  legatee  under  the  said  will 
of  the  said  William  G,  Ewing,  deceased. 
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To  the  said  Esther  Ewing,  fifteen  other  sixtieths  of  said 
premises. 

To  the  defendant,  William  G-.  Ewing,  Jr.,  an  equal  two- 
sixtieths  thereof. 

To  the  defendant,  Mary  L.  Guthrie,  wife  of  defendant 
Charles  W.  Guthrie,  an  equal  two-sixtieths  thereof. 

To  Lavinia  A.  Bond,  wife  of  defendant  Charles  D.  Bond, 
an  equal  two-sixtieths  thereof. 

To  the  defendant,  Catherine  E.  Ewing,  an  equal  two-sixtieths 
thereof. 

To  the  defendant,  Sophia  C.  Noel,  wife  of  the  defendant 
Smallwood  Noel,  an  equal  one-sixtieth  thereof. 

To  the  defendant,  Louisa  Sturgis,  wife  of  Charles  E.  Sturgis, 
an  equal  one-sixtieth  thereof. 

To  the  defendant,  William  Sturgis,  an  equal  one-sixtieth 
thereof. 

To  the  defendant,  Susan  Hood,  an  equal  one-sixtieth  thereof. 

To  the  defendant,  William  A.  Ewing,  an  equal  one-sixtieth 
thereof;    and 

To  the  defendant,  George  W.  Ewing,  Jr.,  an  equal  one- 
sixtieth  thereof. 

And  appointed  Richard  J.  Hamilton,  James  H.  Rees  and 
James  M.  Lowe  commissioners  to  make  partition  of  the  said 
premises  accordingly.  Thereupon  a  commission  issued  out  of 
said  court  under  the  seal  thereof,  directed  to  said  commis- 
sioners, authorizing  them  to  make  partition  of  said  premises 
as  aforesaid,  who  proceeded  in  the  execution  of  the  same,  and 
made  partition  of  said  premises,  according  to  the  directions  in 
said  decretal  order  contained,  and  filed  their  report  thereof  in 
the  office  of  the  clerk  of  the  said  court,  on  the  9  th  day  ot  July, 
A.  D.  1856. 

Their  report,  by  an  order  of  the  court,  bearing  date  the  9  th 
day  of  July,  A.  D.  1856,  was  duly  confirmed. 

The  defendants,  Sturgis,  Hood  and  Noel,  bring  the  case  to 
this  court  and  assign  for  error, 

That  the  court  erred  in  entering  a  decree  that  said  Esther 
Ewing  should  have  one-half  of  the  estate  of  which  the  said 
William  G.  Ewing,  deceased,  died  seized. 

T.  L.  Dickey  and Howe,  for  Plaintiffs  in  Error. 

C.  Beckwith  and  R.  Bkackenridge,  Jr.,  for  Defendant  in 
Error. 

Caton,  J.  I  shall  first  refer  to  the  case  of  Tyson  v.  Posthth- 
waite,  13  111.  R.  727,  which,  it  is  supposed  by  the  plaintiffs 
in  error,  is  decisive  of  this  case.     That  was  a  case  of  intestacy, 
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and  the  question  there  considered  was  within  the  15th  section 
of  the  dower  act,  which  was  first  incorporated  into  our  statutes 
in  the  revision  of  1845,  repealed  by  implication  the  forty-sixth 
section  of  the  statute  of  wills,  which  was  introduced  into  our 
law  in  1829,  and  was  continued  in  the  revision  of  1845.  After 
quoting  this  last  section,  or  the  part  of  it  involved,  and  com- 
menting upon  its  meaning,  the  question  decided  in  that  case 
is  thus  propounded  in  the  opinion  of  the  court:  "That  such 
are  the  provisions  of  the  old  law,  is  too  plain  to  require  the 
least  discussion ;  and  the  only  remaining  question  that  we 
shall  examine  is,  whether  this  provision  has  been  repealed  by 
the  fifteenth  section  of  the  thirty-fourth  chapter  revised  stat- 
utes entitled  dower."  The  question  thus  stated  is  there  con- 
sidered, and  it  is  decided  that  the  last  was  not  intended  to, 
and  did  not  repeal  the  first.  I  thought  then  and  still  think 
that  the  framer  of  the  fifteenth  section  of  the  dower  act, 
intended  to  embrace  within  its  language  the  widows  of  intes- 
tates, and  that  it  was  so  framed  and  enacted  in  ignorance  of 
the  fact  that  a  more  liberal  provision  had  been  made  for  the 
widows  of  intestates,  by  the  section  of  the  statute  of  wills  above 
referred  to,  and  for  this  reason  we  held  distinctly  and  intended 
to  hold  that  the  more  liberal  provisions  contained  in  the  stat- 
ute of  wills  were  not  repealed.  I  confess,  frankly,  that  in 
writing  that  opinion  the  case  of  a  widow,  whose  husband  died 
testate,  never  occurred  to  me,  and  I  am  confident  that  it  was 
never  alluded  to  in  the  argument  of  that  cause,  or  in  the  con- 
ference room,  and  if  no  such  case  occurred  to  me,  I  certainly 
used  no  language  intending  to  affect  such  a  case.  Had  I 
thought  of  a  case  of  testacy,  I  should,  no  doubt,  have  stated 
distinctly,  that  the  decision  was  not  to  be  understood  as  affect- 
ing such  a  case,  or  possibly  I  might  have  gone  further,  and 
stated  that  the  statute  does  apply  to  and  govern  such  cases ; 
and  thus  have  relieved  the  section  from  the  imputation  of 
being  entirely  a  dead  letter.  I  confess  such  a  suggestion 
would  have  relieved  me  very  much,  for  not  thinking  then  of 
a  case  to  which  it  might  apply  without  repealing  the  former 
law,  which  I  felt  certain  there  was  no  intention  to  repeal.  I 
did  then  suppose  that  it  must  remain  as  a  dead  letter  upon  our 
statute  book.  I  do  not  regret  now  to  observe  that  there  is  a 
large  class  of  cases,  and,  perhaps,  nearly  one-half  of  all  those 
embraced  within  its  language  to  which  it  can  be  applied,  with- 
out unintentionally  repealing  any  former  law;  and  upon  exam- 
ining that  opinion  carefully  now  I  do  not  regret  that  I  did  not 
attempt  to  go  beyond  the  strict  question  presented,  and  decided 
nothing  and  expressed  no  opinion  beyond  the  inquiry,  whether 
the  former  law  was  repealed.  I  regret  I  have  not  always  been 
as  careful  in  confining  myself  strictly  to  the  question  presented 
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by  the  record.  There  should  be  and  is  nothing  in  that  decision 
which,  in  the  least,  embarrasses  us  now  more  than  as  if  it  had 
not  been  made.  This  case  presents  an  open  question,  to  be 
freely  examined  on  its  own  merits,  and  to  this  I  will  now 
address  myself.  I  will  first  examine  the  rights  of  the  widow 
under  the  statute,  and  then  consider  the  power  of  the  legis- 
lature to  pass  the  act. 

By  the  statute  of  wills,  originally  passed  in  1829,  the  hus- 
band is  empowered  to  devise  all  his  real  and  personal  estate 
as  he  pleases  ;  saving  to  the  widow  her  right  of  dower  in  all  his 
real  estate  of  which  he  was  seized  during  the  coverture,  and 
certain  articles  of  personal  property  or  their  value  ;  to  which 
the  statute  reserved  to  her  the  right,  in  defiance  of  the  will  of 
her  husband.  In  case  the  widow  was  made  a  devisee  by  the 
will,  and  accepted  the  bequest,  she  thereby  relinquished  her 
right  of  dower,  and  also  any  jointure  which  she  might  have 
received  or  been  entitled  to,  but  by  renouncing  the  provisions 
made  for  her  by  the  will  these  rights  reverted  to  him,  and  as 
to  them,  she  then  occupied  the  same  position  she  would  have 
occupied,  had  her  husband  died  intestate.  In  certain  cases, 
however,  the  widow,  by  renouncing  the  provisions  of  the  will, 
was  not  left  in  the  same  position  as  the  widow  of  an  intestate. 
By  the  forty-sixth  section  of  the  statute  of  wills,  the  widow  of 
an  intestate  who  dies,  leaving  no  child  or  the  descendant  of  a 
child,  is  made  the  heir  of  her  intestate  husband,  and  as  such  is 
entitled  to  receive  by  descent  one-half  of  all  his  real  and  per- 
sonal estate  after  the  payment  of  his  debts.  This  provision  is,, 
however,  strictly  and  carefully  confined  to  cases  of  intestacy, 
so  that  by  no  means  prescribed  by  the  law  could  the  widow 
of  a  testate  husband  entitle  herself  to  a  like  benefit.  The  law 
gave  the  power  to  the  husband  to  dispose  of  his  property 
otherwise  and  cut  her  off,  as  well  as  her  other  heirs,  to  her 
distributive  share  of  his  estate,  to  which  she  would  be  entitled 
in  case  there  was  no  will ;  and  limited  her  right,  by  renoun- 
cing the  provisions  of  the  will,  to  her  jointure,  dower  and 
certain  personal  estate.  Thus  stood  the  law  as  regards  the 
rights  of  the  widow  of  a  testator,  whether  he  left  children  or 
their  descendants  or  not,  down  to  the  revision  of  1845,  when 
the  fifteenth  section  of  the  thirty-fourth  chapter  was  first  intro- 
duced into  our  statutes.  That  section  is  as  follows:  '-If  a 
husband  die  leaving  no  children,  nor  the  descendants  of  chil- 
dren, such  widow  may,  if  she  elect,  have  in  lieu  of  her  dower 
in  the  estate  of  which  her  husband  died  seized,  whether  the 
same  shall  have  been  assigned  or  not,  absolutely  and  in  her 
own  right,  as  if  she  were  sole,  one-half  of  all  real  estate,  which 
shall  remain  after  the  payment  of  all  just  debts  and  claims 
against  the  deceased  husband:  Provided,  That  in  case  dower 
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shall  have  been  already  assigned,  she  shall  make  such,  new 
election  within  two  months  after  being  notified  of  the  payment 
of  such  debts  or  claims."  Now  the  language  of  this  section  is 
broad  enough  to  include,  and  I  have  no  doubt  it  was  framed 
with  the  intention  of  including  cases  of  both  testate  and  intes- 
tate estates,  and  with  the  purpose  and  intention  of  making 
further  provisions  for  widows  in  both  cases.  This  we  hold 
did  not  repeal  the  still  better  provision  previously  made,  and 
then  existing,  for  widows  of  intestates,  But  why  shall  it  not 
apply  to  widows  of  testators,  as  to  whom  no  such  question  can 
arise,  and  as  to  whom  it  is  a  substantial  benefit,  as  was  the 
intention  of  the  legislature  ?  Suppose  we  introduce  the  word 
testate  after  the  word  die,  in  the  first  line  of  the  section,  would 
this  case  be  any  more  embraced  within  its  provisions  than 
now,  or  would  the  law  be  any  stronger  in  her  favor  than  it 
now  is  ?  It  would  then  read,  "If  a  husband  die  testate  leav- 
ing a  widow,"  etc.,  could  we  doubt  the  intentions  of  the  legis- 
lature to  give  him  the  benefits  of  this  section  ?  Is  there 
anything  in  the  former  laws,  or  in  the  language  of  the  act, 
tending  to  throw  a  doubt  on  the  subject  ?  Unquestionably 
not.  There  are  several  expressions  in  this  section  which  are 
peculiarly  adapted,  and  indeed  only  adapted  to  the  case  of  a 
widow  of  a  testator.  By  the  ninth  and  tenth  sections  of  the 
thirty-fourth  chapter  of  revised  statutes,  the  widow  of  a  testator 
is  authorized  to  renounce  the  provisions  of  the  will,  and  elect 
to  retain  her  jointure  and  dower,  and  then  by  the  fifteenth 
section,  which  is  the  one  under  consideration,  she  may,  if  she 
elect,  have  in  lieu  of  her  dower  hi  the  estate  of  which  her  hus- 
band dies  seized,  etc.,  one-half  of  all  real  estate,  etc.,  and  then 
in  the  proviso  at  the  end  of  the  section,  she  is  authorized  to 
make  such  new  election  within  two  months  alter  she  shall  be 
notified  of  the  payment  of  the  debts  and  claims  against  the 
estate.  The  word  new  here  has  the  same  meaning  as  second, 
or  other,  would  have  in  the  same  place  and  connection,  and  of 
course  can  only  refer  to  the  expression  "if  she  elect,"  in  the 
forepart  of  the  section,  and  states  under  what  circumstances 
or  when  she  may  exercise  the  right  previously  conferred,  and 
clearly  presupposes  that  there  had  already  been  one  election 
made  in  reference  to  the  same  subject,  under  some  other  pro- 
vision of  the  law.  Now  we  find  that  law  in  the  ninth  and 
tenth  sections  of  the  same  chapter,  which  provides  for  an  elec- 
tion in  case  there  is  a  will,  and  there  is  no  provision  any 
where  in  all  our  statutes  authorizing  the  widow,  in  case  of 
intestacy,  to  make  any  election  in  reference  to  her  right  of 
dower.  I  repeat,  then,  that  we  here  find  expressions  pecu- 
liarly adapted,  and  alone  adapted,  to  a  case  of  testacy.  And 
from  which,  possibly  it  would  not  have  required  a  more  free 
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construction  than  we  are  sometimes  driven  to,  to  have  held 
that  this  section  was  only  intended  to  apply  to  cases  of  testacy, 
and  in  that  way  have  excluded  all  cases  of  intestate  estates. 

This  case  of  Mrs.  Ewing;  is  precisely  within  this  statute,  with 
all  the  provisions  of  which  she  has  complied,  and  unless  we 
hold  the  statute  entirely  a  dead  letter,  and  that,  too,  without 
any  sort  of  necessity  or  reason,  she  must  have  the  benefit  of 
it,  unless  the  other  objection  which  was  urged  to  it  shall  be 
sustained. 

This  objection  is,  that  the  legislature  transcended  its  consti- 
tutional powers  in  passing  the  act  relied  upon  ;  for  the  reason, 
as  is  alleged,  that  it  violates  that  provision  of  the  constitution 
which  declares  that  no  freeman  shall  be  deprived  of  his 
property,  but  by  the  judgment  of  his  peers  or  the  law  of  the 
land ;  and  that  it  is  made  retroactive  in  its  operation,  as  the 
property  in  question  was  acquired  by  the  testator  before 
the  passage  of  the  act.  It  seems  to  me  very  clear  that  this 
act  did  not  attempt  to  deprive  Mr.  Ewing  of  this  property,  or 
of  the  right  to  alienate  it,  nor  is  it  retroactive,  admitting,  for 
the  present,  that  the  legislature  had  no  right  to  make  a 
retroactive  law. 

Mr.  Ewing's  title  to  this  land  was  as  full,  complete  and  abso- 
lute after  as  before  the  passage  of  the  law.  The  fee  simple 
absolute  was  still  in  him,  and  was  as  much  subject  to  his  abso- 
lute use,  dominion  and  control  as  ever.  Nor  is  it  necessary  to 
inquire  whether  the  legislature  could  restrict,  qualify  or  control 
his  right  to  alienate  it,  or  the  mode  of  alienation,  although  we 
have,  in  one  case,  at  least,  decided  that  the  legislature  had  the 
right  to  deprive  a  married  woman,  residing  out  of  the  state,  of 
the  capacity  to  alienate  her  real  estate  situate  in  this  state. 
By  a  previous  statute,  married  women,  wherever  they  might 
be,  were  authorized  to  convey  their  real  estate  situated  in  this 
state,  in  a  particular,  specified  mode.  By  this  same  revision 
of  1845,  this  act  was  expressly  repealed,  and  the  act  passed  in 
lieu  of  it  only  authorized  married  women  within  the  state  to 
convey  their  land,  and  thus  the  law  stood  until  the  act  of  1847, 
and  we  held  that  a  deed  made  in  the  meantime,  by  Mrs.  Lane, 
when  in  the  State  of  Missouri,  was  absolutely  void.  Lane  v. 
Soulard,  15  111.  R.  123.  But  no  such  question  is  involved  in 
this  case,  nor  is  any  opinion  intimated  as  to  the  right  of  the 
legislature  to  control  or  abridge  the  right  of  alienation,  for  no 
attempt  to  do  that  is  found  in  this  statute.  What,  then,  was 
the  effect  of  this  statute  upon  the  rights  or  powers  of  Mr. 
Ewing  in  reference  to  this  property  ?  It  qualified  the  capacity 
to  devise  a  portion  of  it,  which  had  been  previously  conferred 
upon  him  by  the  first  section  of  the  statute  of  wills ;  and  can 
there  be  a  doubt  that  the  right  to  devise  is  a  subject  entirely 
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within  the  control  of  the  legislature  ?  The  power  to  devise  is 
not  an  inherent,  natural  right,  conferred  upon  us  by  the  law  of 
nature,  as  is  the  right  to  acquire  and  own.  So  long  as  we  can 
not  possess,  control  or  enjoy  anything  we  have,  after  we  are 
dead,  we  can  have  no  absolute  right  to  say  what  shall  be  done 
with  our  acquisitions  after  that  period.  As  mortals  we  then 
cease  to  be,  and  all  connection  with  earth  and  our  acquisitions 
terminate.  Those  who  are  left  can  alone  be  interested  in  what 
was  ours.  Depending  alone  upon  the  law  of  nature,  our  estates 
would  become  the  property  of  the  first  who  should  seize  them 
as  they  fall  from  our  hands.  The  power  to  control  the  dispo- 
sition of  our  possessions  after  our  demise,  is  conferred  by 
municipal  laws,  and  is  purely  a  subject  of  municipal  regula- 
tion. It  is  not  a  part  of  the  right  of  property  itself,  but  is 
only  an  incident  to  it,  as  the  law,  for  the  time  being,  makes  it 
so.  Without  this  power,  our  title  may  be  complete  and  abso- 
lute. By  devising  our  property  we  do  not  lessen  or  impair,  in 
the  least  degree,  our  title  to  the  property  devised.  We  may 
change  the  devise,  or  alienate  it,  at  pleasure,  at  any  time  during 
our  lives ;  and  until  our  demise,  the  devise  acquires  no  sort 
of  right  or  title  to  it.  When  we  acquire  property,  we  do  not 
acquire  with  it,  and  as  a  part  of  it,  the  right  to  devise  it  in 
any  particular  mode,  or  even  to  devise  it  at  all.  The  objection 
urged  to  this  law  involves  this  proposition :  that  whoever 
acquires  property,  acquires  with  it  the  right  to  devise  it  accord- 
ing to  the  law  as  it  then  exists.  I  acquire  one  piece  of  property 
to-day,  and  may  devise  it  according  to  the  law  as  it  now  is, 
although  in  the  hands  of  my  grantor,  who  acquired  it  before 
the  last  change  of  the  law,  it  was  the  subject  matter  of  a 
different  mode  of  devise.  The  law  is  again  changed  to-morrow, 
and  the  next  day  1  acquire  another  piece  of  property,  which, 
so  long  as  I  live,  must  be  devised  as  the  law  then  is,  and  thus 
may  my  estate  be  divided  up  into  several  parcels,  each  of 
which  is  subject  to  a  different  law  of  devise.  In  other  words, 
I  may  dispose  of  one  parcel  in  one  way,  while  another  parcel, 
just  like  it,  only  acquired  at  a  different  time,  I  cannot  devise 
in  the  same  way,  but  must  give  it  some  other  direction.  To- 
day I  may  give  my  property  to  the  Mormon  church ;  cannot 
the  legislature,  to-morrow,  forbid  any  such  devise  ?  or  may 
they  not  provide  that  I  shall  not  devise  to  one  convicted  of  a 
felony  ?  or,  indeed,  in  any  way  modify  the  power  conferred 
upon  me  by  the  first  section  of  the  statute  of  wills,  to  devise  my 
estate  in  any  way  which  the  good  of  the  commonwealth  may 
require.  To-day  any  infant  of  the  age  of  seventeen  years  may 
make  a  valid  will  to  dispose  of  his  personal  property ;  may  not 
the  law  bje  so  changed  as  to  deprive  him  of  that  power  till  he 
is  twenty-one  years,  or  any  other  age  ?     Now  a  feme  covert 
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may  dispose  of  her  separate  estate  by  will ;  may  not  this  right 
be  taken  from  her  without  a  violation  of  the  constitution  ?     I 
put  these  familiar  instances,  which  it  seems  to  me,  cannot  be 
open  to  dispute,  as  to  the  extent  of  the  legislative  power,  and 
yet  they  are,  in  principle,  precisely  the  same  as  the  one  under 
consideration.     Suppose  the  existing  law  allowed  the  husband 
to  devise  every  dime  of  his  estate  to  strangers,  leaving  his 
widow  entirely  penniless,  could  not  the  legislature  limit  that 
power  of  devise,  so  that  even  against  his  testament,  she  might 
retain  her  wardrobe  ?     And  make  this  apply  to  property  in 
possession,  and  if  they  can  interfere  to  control  this  power  to 
any  extent,  they  can  go  just  so  far  as  they  may  think  good 
government    may  require,  though  it  be  to  the  extent  of  the 
half  or  the  whole  of  the  estate.     In  all  this  no  right  whatever 
of  the  testator  is  involved.     The  interest  of  those  who  succeed 
to  his  estate  is  alone  affected.     As  to  him,  it  is  a  mere  question 
of  power  and  not  of  right  of  property,  and  they  can  have  no 
sort  of  right  while  he  lives.     Let  us  reverse    the  case  for  a 
moment.       As  the  law  now  stands,  a  husband   situated  as  this 
testator  was,  is  not  empowered  to  dispose  of  one  half    of  his 
real  estate   in  such  a  way   that   the    widow   may  not  entitle 
herself  to  that  half;  still  she  has   no  personal  right  in  that 
provision  of  law  which  can  deprive    the    legislature   of  the 
power  to  so  change  the  law  as  to  authorize  him  to  devise  the 
whole  of  it  to  strangers.        This  right  is  no  more  than  that  of 
an  heir  under  the  statute  of  descents.     Our  statute  of  descents 
has  provided  for  the  disposition  of  estates  in  case  of  intestacy 
and  practically  performs  the  office  of  the  will  of  the  deceased. 
While   the  legislature  gives   us  the  power  to  dispose  of  our 
estates,  it  has  provided  the  law  of  descents  to  dispose  of  them 
for  us,  in  case  we  neglect  to  do  so  by  our  wills.      The  law,  as 
it  now  stands  provides  that  all  my  children  shall  share  equally 
in  my  estate,  it  I  die  intestate ;  and  yet  my  children  have  no 
vested   right  in  that  provision  of  law,  so  as  to  prevent  the 
legislature  from  so  changing  the  law  as  that  my  sons  shall 
take  twice  as  much  as  my  daughters,  or  that  my  widow  shall 
take    one-half  of  the  estate,  or  indeed  make  any  other  dispo- 
sition of  my  estate  which  to  them  may  seem  good.       While  I 
live,  no  legal  right  whatever  is  vested  in  my  heirs.     They  have 
but  an  expectancy,  which  may  be  disappointed  by  a  change  in 
the  law  at  any  time,  and  such  change  will  control  the  disposi- 
tion of  such  portions  of  the  estate  which  are  acquired    before 
the  change,  as  well  as  that  acquired  after.      The  moment  the 
testator  or  intestate  dies,  then  the  rights  of  the  devisees  or 
heirs  attach  at  once,  for  the  title  is  then  already  vested,  and 
any  change  in  the  law  after  that,  could  not  affect  such  vested 
rights.     A  man  cannot  even  have  a  vested  right  in  his  own 
12 
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will,  as  such,  so  that  the  legislature  may  not  so  change  the 
law  as  to  make  his  will,  which  is  now  made  with  all  the  forms 
of  law,  and  every  disposition  in  it  in  strict  conformity  to  the 
statute,  utterly  void.  They  may  require  it  to  be  attested  by 
three  witnesses,  or  that  it  be  acknowledged  in  open  court,  or 
they  may  deprive  him  of  the  power  to  make  that  disposition 
of  his  estate  which  was  perfectly  lawful  when  the  will  was 
actually  executed.  A  will  has  no  legal  effect  or  power  while 
the  testator  lives.  Till  his  death,  it  is  as  nothing.  It  can 
deprive  him  of  nothing,  and  can  confer  nothing  upon  another, 
consequently  there  can  be  no  vested  rights  under  it,  which  can 
be  violated  by  any  change  of  the  law.  When  rights  have 
vested  either  under  wills,  contracts  or  laws,  the  case  is  quite 
different,  and  they  may  not  be  violated  by  the  legislature. 

The  right  to  devise  the  fee  to  real  estate  was  a  part  of  the 
old  Saxon  law,  but  did  not  exist  by  the  common  law  of  Eng- 
land, since  the  conquest,  except  in  a  very  few  instances,  and 
was  first  conferred  by  the  English  statute  of  wills  in  32  Hen. 
8th,  and  has  been  constantly  subject  to  explanations  and 
changes  by  subsequent  acts  of  parliament,  and  it  was  never 
supposed  that  such  changes  violated  any  vested  rights,  or 
rights  of  properly.  Laws  regulating  the  descent  of  lands  are 
much  older  than  those  which  confer  the  capacity  to  devise 
them;  and  yet  I  am  not  advised  that  it  has  ever  been  denied 
that  the  legislature  has  power  to  change  the  course  of  descent, 
and  that  such  change  will  operate  instantly  upon  all  estates 
which  may  subsequently  descend,  no  matter  when  or  how  the 
intestate  may  have  acquired  the  title.  Blackstone  says, 
"Wills,  therefore,  and  testaments,  rights  of  inheritance  and 
succession,  are  all  of  them  creatures  of  the  civil  or  municipal 
laws,  and  are,  accordingly,  in  all  respects  regulated  by  them." 
2  Black.  Com.  p.  12.  And  the  present  chief  justice  of  this 
court,  in  delivering  the  opinion  of  the  court  in  Edwards  v. 
Pope,  3  Scam.  R.  465,  said,  '-They  (the  legislature)  may  so 
change  the  law  of  descents  as  to  cut  off  all  our  expectations 
of  inheritance,  and  confer  it  upon  a  single  child,  and  may  deny 
the  power  of  disposition  by  will,  as  to  prevent  the  bounty  of 
our  parents." 

The  case  of  Westervelt  v.  Gregg,  2  Kernan  R.  202,  which  is 
relied  upon  by  the  defendant  in  error,  decides  that  the  husband 
may  have  a  vested  right  in  a  cause  of  action  for  the  wife's 
legacy,  which  may  not  be  divested  by  an  act  of  the  legislature 
subsequently  to  the  vesting  of  such  right.  We  decide  nothing 
in  conflict  with  this,  for,  if  I  am  not  mistaken,  I  have  already 
shown  that  no  right  could  be  vested  in  the  devisees  until  the 
death  of  the  testator ;  but  in  the  case  before  us,  there  is  still 
less  appearance  of  right  in  the  devisees,  for  the  will  in  question 
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was  not  made  till  1849,  four  years  after  the  passage  of  the  law 
in  question,  so  that  the  will  itself  was  made  under  this  law, 
and,  at  the  time  of  its  passage,  these  parties  were  not  named 
as  devisees,  and  consequently  had  not  even  an  expectancy  in 
this  estate  any  more  than  perfect  strangers,  unless  ic  existed 
under  our  law  of  descent,  under  which  they  do  not  now 
claim.  Here,  then,  was  no  such  vested  right  as  in  the  case 
referred  to. 

The  case  of  Moreau  v.  Detchemendy,  18  Missouri  R.  522,  is 
also  referred  to,  but  that  also  decides  a  point  not  in  this  case. 
There  was  a  written,  ante-nuptial  contract,  by  which,  under 
the  Spanish  law  then  in  force,  the  husband  was  secured  in  the 
right  to  alienate  the  property  in  question,  without  the  concur- 
rence of  the  wife,  and  it  was  held  that  by  the  adoption  of  the 
common  law  the  husband  was  not  deprived  of  this  right,  thus 
secured  to  him  by  the  written  contract.  Surely  we  have  no 
written  marriage  contract,  securing  to  the  husband  the  right 
to  alienate  this  property,  or  even  to  devise  it  in  any  way ;  but 
we  have  here  the  ordinary  oral  marriage  contract,  without  any 
express  stipulations  as  to  the  rights  of  property,  with  those 
incidents  only  which  are  provided  by  the  municipal  law.  Nor 
is  there  in  this  case,  as  there  was  in  that,  any  question  about 
the  right  of  alienation  by  the  husband,  but  he  died  without 
ever  having  alienated  in  any  way.  When  a  question  of  the 
right  to  sell  and  convey  real  estate  shall  arise,  that  case  will 
deserve  particular  attention,  and  the  principles  upon  which  it 
was  decided  will  be  carefully  examined. 

The  manifest  confidence  with  which  this  objection  was  urged 
at  the  bar,  has  induced  me  to  discuss  it  more  at  length  than  I 
should  otherwise  have  felt  called  upon  to  do.  The  whole 
objection  assumes,  that  the  testator  acquired  a  vested  right 
with  these  lands  to  devise  them  as  the  law  then  was,  or  else 
that  these  devisees  had  a  vested  right  in  devises  not  then 
made.  I  have  stated  the  reasons  which  induce  me  to  think 
otherwise. 

We  are  satisfied  with  the  decree,  which  must  be  affirmed.^ 

Decree  affirmed. 

(a)  Cross  v.  Carey,  25  111.  R.  562:  York's  Admr.  v.  York's  Admr,  38  111.  R.  522; 
Xessly  v.  Lessly,  43111.  R. 
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John  H.  Neteler,    impleaded   with  Israel  A.  Hurd  et  al.,. 
Appellants,  v.  Joseph  W.  Culies  et  al.,  Appellees. 

APPEAL  PKOM  BROWN. 

In  an  action  against  Israel  A.  Hurd,  William  C.  Hurd,  and  John  H.  Neteler,  as 
joint  makers  of  a  promissory  note,  a  note  offered  as  evidence,  Bigned  "Hurds  &.. 
Neteler,"  without  special  averments,  will  not  authorize  a  judgment. 

Where  the  general  issue  is  pleaded,  the  statute  only  dispenses  with  such  proof  of' 
the  execution  of  the  instrument  sued  on,  and  of  the  joint  liahility  of  the  defend- 
ants, as  is  consistent  with  the  pleadings. 

This  was  an  action  of  assumpsit,  brought  by  plaintiffs  against, 
defendants,  in  the  Brown  Circuit  Court,  at  the  October  term,. 
A.  D.  1855,  upon  the  following  promissory  note: 

$120.69,  New  York,  March  26,  1851. 

Six  months  after  date,   we  promise  to  pay  to  the  order  of  James  Williams,  one 
hundred  and  twenty  dollars,  sixty-nine  cents,  value  received. 

HURDS  &  NETELER. 

The  declaration  contains  a  special  count  upon  the  note,  the 
money  counts,  and  a  count  on  an  account  stated. 

The  declaration  is  in  the  usual  form  against  makers  of  joint 
and  several  notes.  No  allegation  in  the  declaration  that 
defendants  were  partners,  or  that  defendants  used  the  signa- 
ture of  Hurds  &  Neteler. 

Upon  the  trial,  upon  plea  of  non-assumpsit,  defendants 
objected  to  the  note  offered  in  evidence,  on  the  ground  of 
variance.  The  court  overruled  the  objection,  and  rendered 
judgment  for  plaintiffs ;  to  which  defendants  excepted  and 
appealed. 

J.  S.  Bailey,  for  Appellants. 

W.  H.  Herndon,  for  Appellees. 

Skinner,  J.  The  plaintiffs  below  sued  Israel  A.  Hurd,. 
William  C.  Hurd  and  John  H.  Neteler,  and  declared  against 
them  in  assumpsit,  as  joint  makers  of  a  promissory  note,  pay- 
able to  James  Williams,  and  by  him  assigned  to  the  plaintiffs. 
The  cause  was  tried  by  the  court  upon  the  general  issue.  The 
•only  evidence,  on  the  trial,  in  support  of  the  action,  was  a 
promissory  note,  signed  "Hurds  &  Neteler,"  payable  to 
Williams,  and  by  him  assigned  to  the  plaintiffs  below. 

The  defendants  objected  to  the  note  as  evidence,  for  variance 
and  irrelevancy,  but  the  court  overruled  the  objection,  and 
rendered  judgment  in  favor  of  the  plaintiffs. 
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To  justify  the  finding,  the  allegation,  or  description  of  the 
•writing  in  the  declaration,  and  the  note  offered  in  support  of 
it  should  have  corresponded  and  been  consistent  the  one  with 
4he  other. 

Such  would  have  been  the  case  had  the  note  been  executed 
in  the  names  of  the  persons  declared  against  as  joint  makers, 
-or  had  the  declaration  alleged  that  they  executed  the  same  by 
the  style  of  "  Hurds  and  Neteler." 

The  proof  then  would  have  accorded  and  been  consistent 
with  the  case  made  by  the  declaration,  and,  under  our  statute 
no  further  proof  would  have  been  necessary  to  sustain  the 
judgment  of  the  court. 

The  court  could  not  presume  that  the  defendants  were  part- 
ners, doing  business  under  the  style  of  "  Hurds  &  Neteler," 
or  that  they,  as  joint  makers,  executed  the  note  by  that  name 
and  style,  in  the  absence  of  any  allegation  to  that  effect  in  the 
declaration. 

Where  the  general  issue  is  pleaded,  the  statute  only  dispenses 
with  such  proof  of  the  execution  of  the  instrument  declared  on, 
and  the  joint  liability  of  the  defendants,  as  is  consistent  with 
>the  pleadings.  Petrie  v.  Newell,  13  111.  R.  647;  Dwight  v. 
Newell,  15  ibid.  333;  1  Greenlf.  Ev.  Sec.  69  and  note  3. 
Williams  v.  Bryant,  5  Mees.  and  Welsb.  R.  447 ;  Mayelston 
v.  Palmerston,  2  Carr  and  Payne  R.  474 ;  Rossitter  v.  Marsh, 
4  Conn.  R.  196 ;  Ives  v.  Pickett,  2  McCord  R.   271, 

It  is  immaterial  as  to  the  obligation  of  the  promise,  by  what 
name  or  style  the  defendants  executed  the  note.  They  may  be 
sued  upon  it  by  their  true  names,  and  any  apparent  variance 
or  inconsistency  between  the  instrument  and  the  names  of  the 
alleged  makers,  by  reason  of  the  name  or  style  in  fact  used, 
may  be  helped,  or  prima  facie  avoided,  by  an  averment  in 
the  pleading  that  they  executed  the  written  promise  by  such 
name  and  style ;  and  under  the  general  issue,  the  execution 
of  the  instrument  described,  and  the  joint  liability,  are 
admitted. (a) 

Judgment  reserved  and  cause  remanded,  with  leave  to 
■plaintiffs  below  to  amend  their  declaration. 

Judgment  reversed. 

„{a)  Lee  v.  Jlendel,  40  111.  R.  361. 
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Charles  Chandler,  Appellant,  v.  The  Northern  Cross  Rail- 
road Company,  Appellee. 

appeal  from  Mcdonough. 

Where  the  charter  of  a  company  does  not  require  it,  a  certificate  of  stock  need 
not  be  given  to  a  subscriber  to  enable  the  company  to  recover  a  subscription 
to  stock. 

A  company  may  make  such  by-laws  regulating  stock,  and  jthe  manner  of  voting 
upon  it,  as  are  consistent  with  its  charter. 

This  was  an  action  of  assumpsit  by  defendant  against  plaintiff, 
in  the  McDonough  Circuit  Court,  upon  a  subscription  to  the 
stock  of  said  company,  for  $2,000,  for  twenty  shares,  on  two 
acts  of  subscription  of  ten  shares  each.  The  declaration  con- 
tains three  counts;  the  first  two  counts  each  on  one  subscrip- 
tion, of  ten  shares;  the  third  count  for  subscription  money 
and  amount  stated.  The  first  two  counts  are  identical,  and 
allege,  first,  a  subscription,  by  plaintiff,  to  the  following 
instrument : 

Subscription  Book,  1852,  1853,  for  the  capital  stock  of  the  Northern  Cross  Rail- 
road Company,  incorporated  by  an  act  of  the  legislature  of  the  State  of  Illinois, 
entitled  '  'An  Act  to  incorporate  the  Northern  Cross  Railroad  Company, ' '  approved 
February  10,  1849. 

We,  whose  names  are  hereunto  affixed,  do  hereby  subscribe  the  number  of  shares 
in  the  capital  stock  of  the  Northern  Cross  Railroad  Company,  which  are  set  oppo- 
site to  our  respective  names,  of  one  hundred  dollars  to  each  share,  for  the  purpose 
of  completing  that  portion  of  the  Northern  Cross  Railroad  from  Quincy  to  Clayton, 
in  Adams  cour.ty,  now  in  the  course  of  construction,  and,  also,  for  the  purpose  of 
constructing  and  completing  the  Lateral  Branch  road  of  said  Northern  Cross  Rail- 
road, from  the  intersection  thereof  with  the  Northern  Cross  Railroad,  in  said  Adams 
county,  to  Galesburg,  in  Knox  county,  as  the  said  branch  road  may  be  located  by 
the  board  of  directors  of  said  company,  under  the  authority  of  an  act  of  the  legis- 
lature, approved  the  1st  day  of  February,  1851,  entitled  "An  act  supplemental  to 
an  act  entitled  an  act  to  incorporate  the  Northern  Cross  Railroad  Company," 
approved  February  10th,  1849;  and  a  certain  other  act  of  the  legislature,  entitled 
"An  act  to  amend  the  first  section  of  an  act  supplemental  to  an  act  to  incorporate 
the  Northern  Cross  Railroad  Company,  and  to  increase  the  number  of  directors  of 
said  company,"  approved  June  21st,  1852. 

And  we  do,  for  ourselves,  our  executors,  administrators  and  assigns,  undertake 
and  promise  the  said  Northern  Cross  Railroad  Company  that  we  will  severally  pay 
the  Northern  Cross  Railroad  Company  the  sum  of  one  hundred  dollais  for  every 
share  in  the  capital  stock  of  the  said  company,  by  us  so  respectively  subscribed 
and  set  opposite  our  respective  names,  in  such  manner  and  proportion,  not  exceed- 
ing five  per  cent,  per  month,  and  at  such  time  and  place  as  may  be  directed  by  the 
board  of  directors  of  said  company. 
December  11,  1852. 
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That  plaintiff  subscribed  ten  shares ;  that  by  such  subscrip- 
tion plaintiff  became  entitled  to  ten  shares  of  stock,  and  liable 
to  pay  one  hundred  dollars,  in  such  manner  and  proportion  as 
the  directors  should  direct,  not  exceeding  five  per  cent,  per 
month. 

That  the  directors  assessed  the  shares  in  installments  of  five 
per-  cent.,  and  notified  to  the  stockholders,  by  publication 
thereof,  when  and  where  the  same  should  be  paid. 

Breach,  non-payment  of  subscription. 

Three  counts,  common  money  counts,  and  for  forbearance 
and  for  subscription. 

The  defendant  then  filed  eighteen  pleas.  First  two  to 
declaration,  the  others  to  first  two  counts. 

1st.     No  such  corporation. 

2d.     Non-assumpsit. 

3d.  That  plaintiff  did  not  pay  five  per  cent.,  or  any  sum. 
By  the  charter  he  would  not  become  a  stockholder  without 
paying  five  per  cent,  on  stock. 

4th.  Did  not  pay  five  per  cent. ;  by  the  charter  and  by-laws 
could  not  become  a  stockholder  without  paying  five  per  cent. 

5th.  Did  not  pay  five  per  cent.  ;  by  Ihe  by-laws  could  not 
become  a  stockholder  and  entitled  to  vote,  unless  he  paid  five 
per  cent. 

6th.  By-laws  prohibited  plaintiff  from  voting  or  exercising 
right  as  a  stockholder. 

7th.      Did  not  deliver  to  plaintiff  any  certificate  of  stock. 

8th.  AVas  not  a  stockholder;  is  not  entitled  to  any  share 
of  stock. 

9th.     Did  not  lawfully  assess  said  shares  of  stock. 

10th.  Did  not  make  publication  of  notice  to  pay  install- 
ments, as  alleged. 

1 1th.  Subscription  was  not  made  in  compliance  with  any  of 
the  laws  in  the  declaration  mentioned. 

12th.     No  good  or  valuable  consideration  for  subscription. 

13th.  Defendant  conveyed  all  the  property  of  said  railroad 
company  away,  without  the  assent  of  plaintiff,  whereby  the 
stock  has  become  worthless,  and  the  consideration  wholly 
failed. 

14th.  Did  not  pay  five  per  cent.  That  by  the  by-laws  and; 
charter,  plaintiff*  would  not  become  a  stockholder  unless  lie 
paid  five  per  cent. 

15th.  By  the  by-laws  would  not  become  a  stockholder,  or 
entitled  to  any  share  of  stock,  or  entitled  to  vote  as  a  stock- 
holder, without  having  paid  five  per  cent. 

16th.     Did  not  pay  five  per  cent.       By  charter  and  by-laws 
no  person  could  become  a  stockholder,  or  entitled  to  vote,  or 
entitled  to  certificate  of  stock,  without  having  paid  five  per 
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cent.  Plaintiff  has  never,  in  any  way,  acted  as  a  stockholder 
in  company. 

17th.  Did  not  pay  five  per  cent.  By  charter  and  by-laws 
no  one  could  become  a  stockholder,  or  entitled  to  a  certificate, 
without  paying  five  per  cent;  that  plaintiff  never  acted  as  a 
stockholder;  that  defendants  conveyed  away  all  the  property 
of  company,  without  the  consent  of  plaintiff,  whereby  stock 
became  worthless.     Consideration  has  wholly  failed. 

18th.  Did  not  pay  five  per  cent.  By  charter  and  by-laws 
no  one  could  become  a  stockholder,  or  entitled  to  certificate  of 
stock,  without  payment  of  five  per  cent.;  that  plaintiff  has 
never  acted  as  a  stockholder;  that  defendant  conveyed  the 
property  of  company  by  deed,  duly  recorded,  without  the  con- 
sent of  plaintiff,  whereby  the  stock  became  worthless,  and  the 
consideration  wholly  failed. 

The  defendant  took  issue  on  pleas  four,  five,  twelve,  fifteen, 
and  demurred  to  pleas  one,  three,  six,  seven,  eight,  eleven,  thir- 
teen, seventeen  and  eighteen.  The  court  overruled  demurrer  to 
pleas  nine  and  ten,  and  sustained  the  same  to  the  others.  De- 
fendant replied  to  pleas  nine,  ten  and  issue  thereon.  Plaintiff 
abided  by  pleas  one,  three,  six,  seven,  eight,  eleven,  thirteen, 
seventeen  and  eighteen. 

Upon  the  trial  defendant  in  error  proved  :  The  incorporation 
and  organization  of  the  company,  as  alleged;  that  the  shares 
were  assessed  and  publication  made,  as  alleged;  that  defend- 
ant made  the  subscription,  as  alleged.  The  plaintiff  then  read, 
in  evidence,  the  following  by-law  of  the  company,  passed 
December  5,  1853 : 

"The  annual  -election  for  directors  shall  be  held  at  the  office  of  the 
company,  etc. 

"Every  stockholder  shall  be  entitled  to  one  vote,  in  person  or  by  proxy,  for 
each  share  of  stock  he,  she  or  they  may  hold  bona  fide  in  the  company;  but  no 
subscriber  to  the  capital  stock  shall  be  considered  a  bona  fide  stockholder,  or  be 
entitled  to  vote,  who  has  not  paid  or  secured  the  payment  of  the  first  installment 
due  on  his  stock." 

Plaintiff  proved  that  the  above  by-law  had  been  in  force 
since  its  passage. 

The  jury  returned  into  court  a  verdict  of  two  thousand 
dollars  against  appellant.  Appellant  entered  a  motion  for  a 
new  trial. 

The  court  overruled  motion,  and  rendered  judgment.  De- 
fendant appealed. 

Errors  assigned : 

1st.  Sustaining  defendant's  demurrer  to  plaintiff's  pleas  one, 
three,   six,    seven,    eight,    eleven,    thirteen,    fourteen,    fifteen, 
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seventeen,  eighteen,  and  each  of  them,  and  not  sustaining-  said 
demurrer  to  the  first  and  second  counts  in  the  declaration. 

2d.  In  giving  to  the  jury  instructions  one,  two  and  three, 
and  each  of  them. 

3d.   Overruling  motion  for  new  trial. 

J.  S.  Bailey  and  J.  Geimshaw,  for  Appellant. 
0.  H.  Browning,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  assumpsit,  to  recover 
the  amount  of  certain  subscriptions  of  the  defendant  below,  to 
the  capital  stock  of  the  Northern  Cross  Railroad  Company. 

The  first  two  counts  of  the  declaration  are  special  upon  the 
contract  of  subscription,  and  the  others  are  indebitatus  counts 
for  subscription  moneys  due,  and  so  forth. (o) 

The  defendant  pleaded  the  general  issue,  and  sixteen  special 
pleas,  to  eleven  of  which  the  court  sustained  demurrers,  and 
issues  were  joined  upon  the  other  pleas. 

The  pleas  to  which  the  court  sustained  demurrers,  without 
entering  into  a  labored  investigation  of  them,  we  hold  defec- 
tive, either  in  form  or  substance :  and  to  the  counts  of  the 
declaration  we  can  see  no  substantial  defect. 

The  charter  of  the  company,  under  which  the  subscriptions 
were  made,  does  not  require  the  payment  of  five  per  cent.,  or 
any  other  amount  of  subscriptions,  at  the  time  they  are  made. 
The  subscriptions  were,  therefore,  va.lid,  without  payment  of 
the  first  installment. 

It  is  not  necessary  to  the  validity  of  the  subscriptions,  that 
the  company  should  have  delivered  to  the  defendant  certificates 
of  stock;  and  it  is  not  alleged  that  they  have  refused  to  do  so 
upon  demand.  The  pleas  alleging  that  the  defendant  was 
never  a  stockholder  in  the  company,  if  good  in  substance, 
amount  to  the  general  issue,  and  were  reached  by  the  special 
demurrer  interposed  to  them. 

The  company  are*  authorized,  by  their  charter,  to  mortgage, 
pledge,  or  convey  by  deed  of  trast,  the  corporate  property,  to 
raise  money  to  carry  out  their  enterprise;  and  the  defendant 
cannot  avoid  his  subscriptions  because  the  company  have  done 
what  they  were  empowered  to  do  by  the  law  under  which  the 
subscriptions  were  made.  Nor  is  it  any  defense  to  the  action, 
that  after  the  subscriptions,  the  board  of  directors  adopted  a 
by-law  requiring  payment  of  the  first  installment  on  stock,  to 
entitle  the  stockholder  to  vote  at  corporation  elections. 

At  most,  it  is  but  a  regulation  of  a  corporation,  which  it 
is  not  alleged  they  have   enforced  by   refusing  to  permit  the 

(a)     Ante  89  &  notes. 
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defendant  to  vote;  and  if  an   excess   of  power,  he  has  other 
remedies  for  redress,  or  against  its  enforcement. 

These  questions  dispose  of  the  pleas  to  which  demurrers 
were  sustained. 

The  instructions  are  no  part  of  the  bill  of  exceptions,  and, 
therefore,  are  not  considered;  and  the  evidence  is  sufficient  to 
sustain  the  verdict. 

Judgment  affirmed. 


Marville  C.  Walters,   administratrix    of  W.  C.  Walters, 
deceased,   Plaintiff  in   Error   v.  The  People,  Defendants 


in  Error. 


ERROR  TO  FULTON. 


A  tract  of  timber  land,  a  mile  distant  from  the  farm  or  house  occupied,  yet  neces- 
sary for  fuel,  etc.,  lor  the  use  of  the  farm,  is  not  a  part  of  the  "homestead," 
under  the  act  of  1851. 

An  absence,  by  reason  of  ill-health,  from  the  homestead  for  a  year,  by  the  widow, 
after  the  death  of  her  husband,  without  any  intention  of  abandonment,  will  not 
deprive  her  of  the  benefit  of  the  act. 

There  is  no  provision  in  the  act  for  making  up  a  deficiency  in  the  value  of  the 
'  'homestead,  "  if  it  is  less  than  one  thousand  dollars. 

It  is  a  question  of  fact,  whether  adjoining  and  contiguous  tracts  of  land  forming 
one  compact  body,  are  part  of  the  homestead. 

This  was  a  cause  commenced  in  the  county  court  of  Fulton 
county,  at  the  March  term,  A.  D.  1855,  on  petition  of  Nathan 
Beadles,  setting  forth  that  the  administratrix  had  filed  an 
inventory  or  account  current  in  the  estate  of  William  C.  Wal- 
ters, deceased,  setting  forth  also  that  the  personal  estate  was 
exhausted,  and  that  there  still  remained  large  amounts  against 
the  said  estate  unliquidated.  That  he  was  one  of  the  creditors, 
and  that  there  was  real  estate  belonging  to  the  estate  not  yet 
disposed  of,  and  praying  citation  against  Marville  C.  Walters, 
the  administratrix,  and  an  order  compelling  her  to  apply  for  a 
decree  to  sell  the  real  estate  to  pay  the  debts,  etc. 

Citation  issued,  service  was  had,  and  the  administratrix,  at  a 
subsequent  term  of  that  court,  filed  her  inventory  and  account 
current,  as  prayed  in  the  petition,  At  a  still  subsequent  term 
she  tiled  her  answer,  setting  forth  these  facts,  and  that  she  had 
applied  the  personal  effects  in  payment  of  her  specific  allow- 
ance, and  the  first-class  debts.  And  that  all  the  real  estate  of 
which  the  said  William  C.  Walters  died  seized  of,  was  seventy- 
two  and  a  half  acres,  which  he  occupied  during  his  life  as  a 
homestead,  and  on  which  he  lived  at  the  time  of  his  death; 
and    seventy-two    acres    of  timber  laud,  lying  near,   but  not 
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adjoining  thereto,  and  used  for  the  purpose  of  supplying  the 
homestead  with  wood,  timber,  etc.  That  it  was  necessary  to 
the  enjoyment  of  the  homestead. 

That  she  was  the  widow  of  the  said  William  C.  Walters. 
That  an  heir  to  the  said  Walters  had  been  born  since  his 
decease.  That  the  widow  and  heir  had  continued  to  occupy 
the  said  seventy-two  and  a  half  acres,  homestead,  as  aforesaid,, 
since  the  death  of  the  said  William  C.  Walters,  except  when 
she  went  to  her  father's  during  the  sickness,  occasioned  by  her 
confinement.  That  she  did  not  leave  the  same  with  the  inten- 
tion of  abandoning  it,  but  returned  to  it  as  soon  as  her  health 
would  permit,  which  was  in  about  eleven  months  after  her 
departure  therefrom,  and  went  to  receive  the  care  and  atten- 
tion of  her  friends;  and  set  up  claim  to  the  real  estate  as  a. 
homestead,  under  and  by  virtue  of  an  act  of  the  legislature  of 
the  State  of  Illinois,  entitled  "an  act  to  exempt  homesteads 
from  sale  on  execution,''  approved  February  11,  1851,  and  in 
force  July  4,  1851.  And  that  the  demand  of  the  petition  was 
contracted  after  the  4th  day  of  July,  A.  D.  1851.  That  she 
was  entitled  to  dower  out  of  the  said  real  estate;  and  that, 
subject  to  her  right  of  dower,  the  real  estate  was  not  worth  to 
exceed  $1,000,  and  that  she  occupied  the  same  as  a  residence 
for  herself  and  child. 

The  petitioner  then  filed  his  replication  admitting  all  the 
faets  stated  in  the  answer,  except  that  the  absence  of  the  widow 
from  the  premises  was  a  mere  temporary  one,  which  he  denies, 
and  alleges  that  the  same  was  an  abandonment  of  her  right  to 
claim,  under  the  provisions  of  the  act  to  exempt  homesteads 
from  sale  on  execution ;  and  that  the  widow  left  the  same  with 
the  intention  of  not  returning,  and  her  return  was  to  prevent, 
the  sale  of  the  premises  to  pay  debts  of  the  estate,  etc. 

Upon  this,  the  cause  was  set  down  for  hearing  at  the  June 
term,  A.  D.  1855,  of  said  court.  And  after  hearing  of  the 
allegations,  proofs,  etc.,  a  decree  was  rendered  refusing  to 
grant  the  prayer  of  petitioner  as  to  the  homestead  of  the  said 
Walters;  and  it  was  furthermore  ordered,  that  the  said  admin- 
istratrix petition  that  court  for  leave  to  sell,  to  pay  the  debts 
of  said  estate,  the  seventy-two  acres  of  timber  land,  and  that 
the  administratrix  pay  the  costs  in  course  of  adminstration,  etc. 

From  this  judgment  the  petitioner  appealed  to  the  circuit 
court  of  said  county.  Proper  process  issued  from  the  circuit 
court,,  and  finally, *at  the  February  term,  A.  D.  1856,  of  that 
court,  the  cause  was  set  down  for  hearing. 

Upon  the  trial  of  the  cause,  the  petitioner  proved  that  the 
two  pieces  of  land  were  about  one  mile  apart,  and  that  the 
widow  had  rented  the  farm  to  one  Myers,  sometime  in  April, 
1854,  the  lease  to  expire  March  1,  1855,  without  making  any 
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reservation  of  any  part  of  the  house  or  land,  she  being  on  the 
premises  when  the  same  was  rented,  but  not  when  the  tenant 
took  possession.  And  that  she  left  no  furniture  there ;  and 
that  Alexander  Freeman  acted  as  the  agent  of  the  widow,  and 
came  and  received  the  rents,  and  said  he  was  agent,  and 
talked  to  the  witness  about  renting  to  him  another  year,  but 
never  did  hear  Freeman  say  he  was  agent  in  the  widow's 
presence. 

The  petitioner  then  proposed  proving,  by  this  witness,  what 
Freeman  said ;  to  which  the  defendant  objected,  on  account  of 
the  insufficiency  of  the  proof  of  agency,  which  objection  was 
overruled  by  the  court,  to  which  ruling  the  defendant  then 
excepted.  The  witness  then  stated  that  Freeman  said  that 
the  widow  would  rent,  provided  she  could  retain  the  premises 
without  coming  back  on  to  them  again;  and  that,  to  the 
proper  enjoyment  of  the  premises,  there  ought  to  be  timber 
with  the  place. 

And  that  the  child  was  born  at  her  father's,  some  six  or 
eight  miles  from  the  premises,  where  the  widow  remained 
while  he  occupied  the  same,  but  she  and  the  child  returned  to 
the  farm  in  March,  1855. 

The  defendants  then  proved  that  Walters  lived  upon  the 
seventy-two  and  a  half  acres,  and  died  there,  and  was  his 
■homestead ;  that  there  was  no  timber  land,  adjoining  the 
homestead;  that  the  seventy-two  and  a  half  acres  was  neces- 
sary to  the  proper  enjoyment  of  the  homestead ;  that  the 
widow  of  said  Walters,  the  defendant,  being  unwell,  in  conse- 
quence of  her  approaching  confinement,  it  was  necessary  for 
her  to  go  home  to  her  father's  house,  where  the  child  was 
born  who  was  heir  to  the  said  Walters  by  his  marriage  with 
defendant;  that  she  got  well  and  went  back  to  the  homestead 
in  March,  1855,  as  soon  as  the  tenant  to  whom  she  had 
rented  left. 

Upon  cross-examination,  witness  stated  that  he  was  renting 
the  farm ;  that  the  widow  occupied  one  room  in  the  house  and 
furnished  it,  and  used  it  as  a  residence  for  herself  and  child; 
that  she  kept  her  things  there,  and  had  for  sometime  previous 
to  the  trial;  that  her  health  was  very  poor  for  two  or  three 
months  after  her  child  was  born.  Witness  pays  her  one-third  of 
the  produce  raised  as  rent  for  the  farm,  and  that  this  arrange- 
ment was  made  because  she  wished  to  hold  the  premises,  and 
for  no  other  reason.  • 

The  defendant  then  called  Alexander  Freeman,  who  testified 
that  the  physician,  at  the  decease  of  Walters,  stated  that  it  was 
necessary  that  the  widow  should  have  careful  attention.  In 
consequence  thereof  she  rented  out  the  place,  and  went  to 
witness'  house  in  March,  1854,  and  the  child  was  born  June 
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20th  of  that  year,  and  she  remained  unwell  three  or  four- 
months  after  her  delivery,  and  was  obliged  to  keep  her  bed  a 
considerable  portion  of  the  time  before  her  confinement,  after 
she  went  to  her  father's.  It  was  thought  unsafe,  in  her  condi- 
tion, for  her  to  stay  alone  on  the  place.  This  was  the  reason 
why  she  went  to  her  father's. 

She  had  a  garden  on  the  homestead  in  1855,  and  rented  the 
rest;  remaining  on  the  premises  part  of  the  time  during  that 
year,  and  kept  her  things  there. 

At  the  May  term,  1856,  of  that  court,  the  court  rendered  a 
decree  ordering  the  administratrix  to  apply  to  the  proper  tri- 
bunal for  leave  to  sell  both  pieces  of  land  for  the  payment  of 
the  debts  of  the  estate  by  a  given  day,  etc.  The  defendant 
now  prosecutes  a  writ  of  error  to  this  court,  and  assigns  the 
following  causes  for  error : 

1st.  That  the  circuit  court  erred  in  allowing  the  statements 
of  Freeman  with  the  existing  proof  of  agency. 

2d.    That  the  court  erred  in  decreeing  that  the  seventy-two 
and  a  half  acres  was  subject  to  the  payment  of  the  debts  of" 
the  estate. 

3d.  That  the  court  erred  in  ordering  the  administratrix  to 
apply  for  the  sale  of  any  of  the  land  for  the  payment  of  the- 
debts  of  the  estate. 

Ross  and  Shope  and  O.  H.  Browning,  for  Plaintiff  in  Error. 
Goudy  and  Judd,  for  Defendants  in  Error. 

Scates,  C.  J.  Two  questions  arise,  whether  a  tract  of  tim- 
ber, a  mile  from  the  farm  land,  and  not  adjoining,  yet  from 
which  supplies  of  timber,  rails,  firewood,  etc.,  were  alone 
derived  for  the  support  of  the  farm,  can  be  treated  as  part  of 
the  homestead  under  the  act  of  1851,  where  both  tracts  do  not 
exceed  the  amount  fixed  in  the  act;  and  whether  the  widow, 
having  leased  the  farm  and  dwelling  for  a  year  after  the  death 
of  her  husband,  and  resided  six  or  eight  miles  from  it,  with 
her  father,  until  her  recovery  from  a  confinement,  thereby  lost 
her  homestead  rights,  by  abandonment,  though  she  did  not 
intend  to  abandon  the  premises  as  a  homestead  when  she  left. 

The  language  of  the  act  seems  to  contemplate  but  one  piece 
of  land.  The  exemption  is  confined  to  "the  lot  of  ground 
and  the  buildings  thereon,  occupied  as  a  residence,  and  owned 
by  the  debtor,  being  a  householder,  and  having  a  family,  to 
the  value  of  one  thousand  dollars."  Acts  of  1851,  p.  25, 
Sec.  1. 

There  is  no  provision  in  this  act  to  make  up  the  value  of  the 
homestead  to  one  thousand  dollars,  by  other  property,  when  it 
falls  short  in  value.     Under  the  act  in  relation  to  judgments 
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and  executions  (Rev.  Stat,  of  1845,  p.  306,  Sec.  33),  certain 
values  are  exempted,  and  debtor  may  select  property  to  the 
value  of  sixty  dollars,  and  it  may  be  for  the  fuel  and  provis- 
ions for  the  family  for  three  months  and  for  the  stock.  But 
this  homestead  act  contains  no  provision  to  make  up  a  defi- 
ciency in  the  value  of  the  homestead  below  one  thousand 
dollars,  nor  is  there  any  intimation  of  such  an  intention  in 
any  provision  of  the  act.  The  contrary  is  strongly  inferable 
from  the  act,  for  the  exemption  is  ''to  the  value  of  one  thou- 
sand dollars"  in  the  "lot  of  ground  and  the  buildings  thereon, 
occupied  as  a  residence." 

In  the  event  of  the  lot  and  buildings  exceeding  that  value, 
provision  is  made  to  divide  the  premises,  if  divisible,  leaving 
the  dwelling  and  so  much  of  the  lot  as,  together,  are  worth 
one  thousand  dollars — but  if  indivisible,  then  for  a  sale  of  the 
whole — and  for  the  payment  of  one  thousand  dollars  to  the 
debtor,  which  is  exempted  from  levy  and  sale,  for  one  year. 
Acts  of  1851,  p.  26,  Sees.  3,  4  and  5.  The  protection  for  one 
year  may  enable  the  debtor  to  reinvest  the  amount  in  another 
homestead.  Two  or  more  adjoining  lots  might  be  occupied, 
and  used  as  one  lot,  for  a  homestead,  and  might  be  so  essen- 
tially so  as  to  be  indivisible.  I  am  not  able,  however,  to 
construe  the  act  as  including  distinct  and  separate  lots  or 
tracts,  not  adjoining  or  contiguous,  not  even  for  the  purpose 
of  securing  so  essential  an  article  as  fuel.(a)  I  am,  therefore, 
of  opinion  that  the  timber  tract  in  this  case  cannot  be  claimed 
and  exempted  as  a  part  of  "the  lot  of  ground"  upon  which 
the  dwellings  and  homestead  exist.  The  objects  and  pro- 
visions of  the  act  are  much  more  circumscribed  than  the 
"act  to  define  the  extent  of  possession  in  cases  of  settlement 
on  the  public  lands,"  under  which  the  case  of  Gleason  et  al.  v. 
Edmunds,  2  Scam.  R.  448,  was  decided.  There,  the  court 
gave  great  latitude  to  the  settler  to  include  more  or  less  land 
within  the  boundaries  of  his  settlement  claim.  But  here,  it  is 
confined  to  the  'lot  of  ground"  occupied  by  the  dwellings 
and  home,  or  actual  residence  of  the  housekeeper.  This  lot  of 
ground  may  be  but  a  few  feet  square,  while  the  debtor  owns 
thousands  of  acres,  in  many  other  tracts.  It  may  again  con- 
tain thousands  of  acres  in  one  compact  body,  embracing  many 
surveys  or  legal  subdivisions.  It  is,  doubtless,  a  question  of 
fact,  whether  particular  adjoining  and  contiguous  tracts,  form- 
ing one  compact  body,  is  or  not  parcel  of  the  homestead.  So 
might  separate,  disconnected  parcels,  fall  under  the  more  gen- 
eral idea  of  parcel  of  the  homestead  place.  But  I  conceive 
the  intention  of  the  legislature  in  confining  the  exemption  to 
■"the   lot  of  ground"   containing  the  dwellings  and  residence, 

(a)     Walters  Admr.  v .  People,  &c. ,  21  111.  R.  180 
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designedly  narrowed  the  protection  to  less  than  would  be 
included  in  the  more  comprehensive  terms  of  the  "home- 
stead," as  known  under  the  dower  act,  and  in  general  parlance. 

The  exemption  of  personal  property  from  sale  under  execu- 
tion, gives  absolute  ownership  of  the  property  to  the  debtor, 
while  covered  by  that  protection,  and  he  may  sell  or  mortgage 
the  same  without  losing  that  protection  either  to  himself  or 
mortgagee.  Vaughn  v.  Thompson,  17  111.  R.  78.  See  also 
Cook  v.  Scott,  1  Gil.  R.  333 ;  McCluskey  v.  McNeely,  3  ibid. 
578;   Cornell*.  Williams,  12  111.  R.  387. 

Whatever  may  be  the  effect  of  the  act  under  consideration, 
in  this  view,  with  respect  to  the  debtor  himself — which  I  do 
not  propose  to  discuss  or  decide  here — though  the  act  would 
seem  to  contemplate  occupancy  as  a  residence,  yet  the  estate 
preserved  to  the  widow  and  children  is,  until  the  youngest 
arrives  of  age,  which  may  be,  in  case  of  a  posthumous  birth, 
twenty-one  years  and  nine  months,  and  in  case  of  the  widow 
surviving  the  nonage  of  the  youngest  child,  she  has  a  life 
estate.  Thus  upon  the  contingency  of  thus  surviving,  a  free- 
hold is  created  in  the  widow.  But  all,  unquestionably,  take 
upon  condition  of  continuing  occupancy  by  some  or  one" 
of  them,  widow  or  child.  It  is  contended  here  that  the  home- 
stead was  abandoned  and  lost,  by  the  widow  having  rented 
out  the  premises  for  some  ten  months,  during  which  time  she 
resided  with  her  father,  some  six  or  eight  miles  distant,  where 
her  bad  health  and  approaching  confinement  required  her  to 
find  that  attention  and  care,  that  she  could  not  obtain  by 
remaining  in  the  dwelling  house  of  the  homestead.  What  is 
the  meaning  of  "occupy,"  or  "continuing  to  oc  mpy,"  within 
the  intention  of  the  legislature  ?  In  common  parlance  and  in 
reference  to  housekeeping,  we  at  once  attach  the  idea  of  actual 
residence,  dwelling,  abiding  on,  the  place  of  bed,  board  and 
washing,  three  acts  of  constant  recurrence,  to  supply  the  neces- 
saries of  life  and  renew  the  physical  man.  This  is  the  second 
sense  given  it  by  Webster,  but  it  is  used  also  in  the  sense  of 
possess,  generally,  and  Webster  also  uses  the  word  possess,  in 
the  same  variety  of  senses  in  the  main  as  is  given  to  occupy 
or  occupancy.  Turn  to  2  Bouvier's  Law  Diet.  240,  "occu- 
pancy;" 336,  "possession,"  and  we  find  the  words  used  and 
understood  in  the  same  great  variety  of  senses.  If  a  man  go 
abroad,  animo  revertendi,  and  reside  for  temporary  purposes 
of  trade  or  oiher  business,  he  will  not  lose  his  domicil;  and 
jet  we  know  that  the  party's  domicil  follows  his  actual  resi- 
dence. So  it  is  with  foreign  ministers  and  diplomatic  agents. 
In  contemplation  of  law,  they  continue  to  occupy  their  man- 
sions or  dwellings  in  their  own  country,  though  actually  resi- 
dent  abroad  for  years.     A   person  may  have  a  constructive 
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possession  or  occupancy,  and  he  may  have  a  possessio  pedis 
by  tenants,  or  actual  enclosures,  and  in  contemplation  and 
within  the  meaning  of  law,  he  may  have  actual  possession, 
actual  occupation,  without  residence.  Such  is  the  difference 
between  the  statutes  of  limitation  of  1835  and  1839.  The 
object  of  a  temporary  absence  here  was  the  preservation  of 
health,  it  may  be  also  of  life.  The  farm  is  made  productive 
in  the  meantime,  by  renting,  thus  contributing  to  the  end 
designed  in  a  homestead — the  support,  in  part,  of  the  family. 
There  was  no  intention  of  abandonment,  as  a  constant  anxiety 
was  shown  and  expressed  to  do  nothing  to  lose  the  right  to 
the  homestead,  as  such.  We  shall  put  no  such  harsh  and 
narrow  construction  upon  the  language  and  intention  of  the 
legislature,  as  to  take  away  the  estate,  when  it  becomes  impol- 
itic, or  impracticable  to  continue  to  occupy  by  actual  residence 
for  a  season — the  possession — the  occupation  being  preserved 
for  the  benefit  of  the  family  in  the  meantime,  by  a  tenant,  or 
by  the  storage  of  the  household  furniture,  etc.,  until  the  family 
ean  return.  The  best  intention  of  the  legislature  will,  doubt- 
less, be  promoted,  by  allowing  that  continuing  occupation  of 
some  of  the  family  in  the  form  and  upon  the  terms  best  calcu- 
lated to  aid  them  in  providing  lor  their  wants,  whether  by 
themselves  or  by  their  tenants.  For  it  may  be,  at  times,  that 
food  and  clothing  are  paramount  wants  to  shelter.  At  least 
for  the  purposes  of  this  case,  we  find  no  forfeiture  or  abandon- 
ment, in  the  acts  of  the  widow  in  proof  here.(a) 

Decree  reversed,  and  cause  remanded   to  enter  decree  to 
apply  for  order  of  sale  of  the  timbered  tract  only. 

Decree  reversed. 

(a)  Waters  v.  The  People,  21  111.  R.  179;  Cabeen  v.  Mulligan,  37  id  235;  Rrinker- 
horl'  v.  Everett,  38  111.  R.  263;  Tourville  v  Pierson,  39  111.  It.  446,  Moone  v.  Dun- 
ning, 29  Id.  130;  White  v.  Clark;  36  id.  285. 


John  Croff,   Appellant,  v.  William  Ballinger,   Appellee. 

APPEAL  FROM  HANCOCK. 

To  constitute  forcible  entry  and  detainer,  violence  is  not  essential.  If  the  entry- 
is  made  against  the  will  of  another,  the  entry  is  forcible  in  legal  contemplation. 

A  party  may  prove  his  own  declarations,  made  at  the  time  of  an  act  done  explana- 
tory of  his  motives  or  intentions,  as  to  show  the  dissent  or  opposition  of  one 
party  to  the  entry  of  another  upon  his  premises,  against  his  will. 

This  was  an  action  originally  commenced  by  the  appellee 
against  the  appellant,  before  a  justice  of  the  peace  of  Hancock 
county,  under  the  statute  relative  to  forcible  entry  and  detainer,, 
and  removed  to  the  circuit  court  of  said  county  by  appeal . 
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The  complaint  upon  which  the  suit  was  commenced  is  as 
follows : 


STATE  OF  ILLINOIS,  ) 

Hancock  County,     j   s- 

To  John  Barnes,  a  Justice  of  the  Peace  in  and  for  the  County  of  Hancock: 

William  Ballinger,  being  duly  sworn,  deposes  and  |says,  that  on  the  1st  day  of 
March,  A.  D,  1855,  he  was  in  the  peaceable  and  quiet  possession  of  the  following 
described  real  estate,  situate  in  Hancock,  Illinois,  to-wit:  The  brick  dwelling  house 
situate  on  the  south  side  of  the  northeast  quarter  of  section  thirty-two,  in  town- 
ship seven  north,  of  range  eight  west,  in  Hancock  County,  Illinois;  also  all  that 
portion  of  said  quarter  section  lying  south  of  said  house,  which  has  been  plowed 
in  the  spring  of  1855,  being  about  one-half  an  acre;  and  being  so  in  peaceable 
possession,  one  John  Croff  did,  on  or  about  the  9th  day  of  April,  1855,  make  an 
entry  into  said  tenements  and  possessions,  by  force  and  without  the  consent  of 
affiant,  who  was  and  that  is  entitled  to  the  possession  of  the  above  said  premises 
and  possessions,  viz :  by  moving  into  and  taking  possession  of  the  second  story  of 
said  brick  house  and  the  land  lying  immediately  in  front  of  said  house  on  said 
quarter  section;  and  that  said  Croff  refuses  to  surrender  possession  of  the  same  to 
affiant,  after  demand  made  in  writing  for  possession  thereof,  by  affiant,  who  is  enti- 
tled to  the  possession  of  the  same,  but  unlawfully  witholds  said  premises  and 
possessions  as  aforesaid  from  affiant;    and  further  deponent  saith  not. 

[Signed]  WILLIAM  BALLINGER... 

Subscribed  and  sworn  to  before  me,  this  10th  day  of  May,  1855. 

[Signed]  JOHN  BARNES,  J.  P. 

It  was  admitted  that  Ballinger  had  made  a  written  demand 
on  Croff,  to  surrender  the  premises,  before  the  commencement 
of  the  action. 

The  jury  found  a  verdict  for  Ballinger. 

Croff  moved  for  a  new  trial. 

The  court  overruled  said  motion  and  Croff  excepted. 

The  court  thereupon  gave  judgment  upon  said  verdict  for 
said  Ballinger. 

The  errors  assigned  are, 

1.  That  the  court  permitted  Ballinger  to  ask  the  witness^ 
Mrs.  Dusenbury,  to  "state  what  she  heard  him  say  about 
Croff  moving  into  the  house  at  the  time  he  was  moving  his 
things  into  the  same." 

2.  That  the  court  refused  to  withdraw  the  answer  of  said 
witness  to  said  question,  when  moved  so  to  do  by  Croff. 

3.  That  the  court  gave  to  the  jury  the  instructions  asked  for 
by  Ballinger. 

4.  That  the  court  overruled  said  Croff's  motion  for  a 
new  trial. 

13 


202  SPKINGFIELD, 

Croff  t>.  Ballinger. 


5.  That  the  court  rendered  final  judgment  for  Ballinger 
when  the  same  ought  to  have  been  for  Croff. 

Wheat  and  Grover,  for  Appellant. 

0.  H.  Browning,  and  G.  Edmunds,  for  Appellee. 

Skinner,  J.  Forcible  entry  and  detainer,  by  Ballinger 
against  Croff. 

The  evidence  substantially  shows  that  Ballinger  was  in  the 
actual  possession  of  the  premises  described  in  the  complaint, 
being  a  residence  and  grounds  occupied  by  him ;  that  Croff 
went  there  with  his  family  arid  household  goods,  and  com- 
menced unloading  his  goods  and  moving  them  into  the  house; 
that  Ballinger  then  forbade  him  doing  so,  but  made  no  demon- 
strations of  forcible  resistance;  and  that  Croff  took  possession 
of  a  portion  of  the  house,  and  held  it  after  demand  in  writing 
therefor  made  by  Ballinger. 

The  jury  found  Croff  guilty  of  forcible  entry  and  detainer, 
and  the  court  refused  a  new  trial, 

The  court  permitted  Ballinger,  against  the  objection  of  Croff, 
to  prove  his  own  declarations,  made  at  the  time  Croff  was 
moving  into  the  house,  tending  to  show  that  the  entry  was 
made  against  his  will. 

The  court,  on  the  part  of  Ballinger,  instructed  the  jury  as 
follows : 

"No.  1.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  in  the  actual  possession  of  the  premises  sued  for, 
on  the  9th  of  April,  1855,  and  that  on  that  day  the  defendant, 
against  the  will  and  without  the  consent  of  the  plaintiff, 
intruded  into  said  premises ;  and  if  they  believe,  from  the 
evidence,  that  before  the  commencement  of  this  suit  the 
plaintiff  made  a  written  demand  upon  the  defendant  to  sur- 
render said  possession,  and  that  said  defendant  still  holds  said 
possession  against  said  plaintiff,  that  then  they  will  find  a 
verdict  for  the  plaintiff. 

"No.  2.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  was  in  the  peaceable  possession  of  the  premises  sued 
for,  and  that  while  he  was  so  in  possession,  the  defendant 
without  his  consent  and  against  his  will,  at  the  time  expressed, 
entered  upon  said  possession  and  withholds  said  possession 
from  the  plaintiff.  Vand  if  they  further  believe,  from  the 
evidence,  that,  before  the  commencement  of  this  suit,  the 
plaintiff  made  a  written  demand  upon  the  defendant  for  the 
possession  of  said  premises,  that  they  will  find  a  verdict 
for  the  plaintiff. 
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"No.  3.  That  in  order  to  constitute  a  forcible  entry,  it  is 
not  necessary  that  actual  violence  should  be  used,  but  that  any 
entry  upon  the  possessions  of  another,  without  his  consent  and 
against  his  will,  is  a  forcible  entry  within  the  meaning  of  the 
law:  Provided,  The  entry  be  made  in  such  manner  as  to 
induce  the  belief  that  a  resistance  thereto  would  result  in 
violence. 

Croff  excepted,  and  assigns  for  error  the  several  rulings  of 
the  court  indicated. 

The  jury  were  justified,  from  the  evidence,  in  finding  Croff 
guilty,  and  the  instructions  are  substantially  correct. 

To  constitute  forcible  entry  and  detainer,  under  our  statute, 
it  is  not  essential  that  the  entry  be  made  with  strong  hand  or 
be  accompanied  with  acts  of  actual  force  or  violence,  either 
against  person  or  property.  If  one  enters  into  the  possessions 
of  another  against  the  will  of  him  whose  possession  is  invaded, 
however  quietly  he  may  do  so,  the  entry  is  forcible  in  legal 
contemplation. 

The  word  force,  in  our  statute,  means  no  more  than  the  term 
vi  et  armis  does  at  common  law,  that  is,  with  either  actual  or 
implied  force.  If  A.  wrongfully  enters  into  the  possessions  of 
B.,  although  with  the  least  possible  manual  force,  in  considera- 
tion of  law  the  entry  is  forcible,  and  the  remedy  for  the  tres- 
pass, or  wrong,  is  as  complete  as  if  A.  had  made  the  entry 
with  actual  force  and  violence,  overpowering  by  strong  hand 
all  resistance.  1  Chitty's  PI.  125,126  and  166.  A  party  may 
prove  his  own  declarations  made  at  the  time  of  an  act  done, 
illustrative  of  his  intention,  or  of  the  motive  which  actuated 
him.  The  declarations  of  dissent  or  opposition  of  Ballinger  to 
the  entry  made  on  the  occasion  of  the  entry,  were  proper,  in 
connection  with  the  whole  evidence,  for  the  consideration  of 
the  jury  to  enable  them  to  determine  whether  the  entry  was 
made  against  the  will  of  Ballinger;  and  as  a  part  of  the  res 
gestae,  he  might  prove  them.  1  Gil.  R.  127;  15  111.  R.  514; 
ibid.  442;  4  Scam.  R.  558;  2  ibid.  347. 

Judgment  affirmed. 
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Benjamin  Sigsworth,  Appellant,  v.  John  Coulter,  Appellee; 

APPEAL  PROM  PIKE. 

A  party  is  not  permitted  to  impeach  the  consideration  of  a  note,  given  by  him  to 
settle  an  attachment  suit  brought  against  another,  by  showing  that  the  person 
who  brought  the  suit  had  not  any  cause  of  action. 

The  pendancy  of  a  suit,  upon  a  claim  or  demand  made  in  good  faith,  forms  a  good 
consideration  for  a  compromise,  and  will  support  a  note  given  therefor. 

This  was  a  suit  brought  by  appellee  against  appellant, 
before  a  justice  of  the  peace  of  Pike  county,  to  re  cover  the 
amount  of  a  promissory  note. 

Judgment  on  trial  in  justice's  court  for  appellant.  Taken 
by  appeal  to  circuit  court. 

At  September  term  of  Pike  Circuit  Court,  in  1855,  a  trial 
was  had  in  said  court,  and  jury  returned  a  verdict  for  plaintiff, 
the  present  appellee. 

Appellant  entered  a  motion  for  a  new  trial,  which  was 
overruled  and  judgment  rendered  on  the  verdict. 

An  appeal  was  prayed  and  perfected. 

Bill  of  exceptions  shows  that  appellee  offered  and  read  in 
evidence  a  note  of  appellant,  dated  1st  May,  1854,  due  in 
fifteen  days,  payable  to  appellee  for  $45,  and  rested  his  case. 

Appellant,  in  order  to  show  that  the  note  read  in  evidence, 
was  given  without  good  or  valuable  consideration,  introduced 
several  witnesses,  to  show  that  Coulter  had  sued  John  Sigs- 
worth, a  brother  of  appellant,  for  the  value  of  a  cow  belong- 
ing to  Coulter,  which  he  said  had  been  lost  by  fault  of  John 
Sigsworth.  To  settle  which  controversy  the  note  sued  on  was 
given.  It  appeared  from  the  testimony  that  the  cow  was 
found  dead,  near  the  field  belonging  to  Coulter,  the  appellee. 

W.  A.  &  J.  Grimshaw,  for  Appellant. 

M.  Hay  and  C.  L.  Higbee,  for  Appellee. 

Scates,  C.  J.  A  great  deal  of  testimony  in  this  case  would 
be  wholly  irrelevant  in  any  light,  except  as  it  tended  to  show 
the  true  consideration  of  the  note  sued  on.  This  plaintiff  can- 
not be  permitted  to  impeach  the  consideration  of  a  note  which 
he  gave  defendant  to  settle  an  attachment  suit  of  defendant's 
against  plaintiff's  brother,  by  showing  that  defendant  had  no 
cause  of  action  against  his  brother  for  that  proceeding. 

Such  a  latitude  of  defense  would  violate  all  rules  of  logic  as 
well  as  law.  Proceeding  upon  the  assumption  that  defendant 
had  no  cause  of  action  in  that  case,  plaintiff  should  have  per- 
mitted the  cause  to  proceed  to  trial,  and  not,  by  giving  his 
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note  to  pay  so  much,  as  a  compromise  of  that  demand,  have 
arrested  and  put  an  end  to  that  cause,  and  so  prevented  defend- 
ant from  the  assertion  of  his  claim,  in  the  time  and  manner 
he  thought  most  beneficial.  It  is  not  now  in  plaintiff's  power 
to  restore  defendant  to  the  rights  and  circumstances  yielded 
by  him  as  a  consideration  for  this  note.  He  did  not  insist 
upon  the  existence  of  a  cause  of  action  in  that  suit,  as  the  con- 
dition upon  which  he  would  pay  the  note.  He  was  content  to 
take  two  weeks  for  the  return  of  the  cow  as  the  only  condition 
to  discharge  the  obligation.  Thus  it  would  seem  plain  enough 
that  he  admitted  the  liability  of  his  brother  John,  for  the  res- 
toration of  the  cow.  The  liability  of  the  defendant  in  that 
attachment,  or  the  advantage  that  its  settlement  and  dismissal 
would  be  to  him,  is  a  good  and  sufficient  consideration  for  a 
compromise,  and  will  support  an  obligation  or  promise  made 
therefor. 

The  testimony  very  clearly  shows  the  compromise  of  that 
suit  to  be  the  consideration  of  this  note.  The  law  will  sup- 
port and  enforce  a  promise  based  upon  such  consideration, 
and  the  promisor  will  not  be  permitted  to  pass  over  and 
name  the  consideration,  and  avoid  the  obligation  thus  given, 
by  showing  the  want  of  any  cause  of  action  to  sustain  the  suit. 
The  pendency  of  a  suit  upon  a  claim  or  demand  made  in  good 
faith,  forms  of  itself  a  foundation,  and  good  consideration  for 
a  compromise. 

We  are,  therefore,  unable  to  detect  any  error  in  giving  or 
refusing  the  several  instructions  complained  of.  McKinley  v. 
Watkins,  13  111.  R.  140,  and  authorities  referred  to,  fully 
sustain  the  principles  here  laid  down. 

No  f  mndation  was  laid  for  the  contradiction  of  the  witness, 
by  previous  questions  to  him,  affording  him  an  opportunity  of 
explanation.  Regnier  v.  Cabot,  2  Gil.  R.  34;  Gotloffv.  Henry 
et  al.j  14  111.  R.  384.^  If  injustice  is  done,  and  we  cannot  shut 
our  eyes  to  the  apparently  high  price  thus  secured  for  the  cow, 
it  has  been  occasioned,  doubtless,  by  the  plaintiff  stepping  for- 
ward and  inter-posing  to  prevent  the  adjustment  and  settlement 
of  the  rights  of  the  original  parties,  in  the  suit  commenced  in 
good  faith,  for  anything  appearing.  Whatever  may  be  the 
abstract  equity,  it  is  now  too  late,  to  insist  upon  opening  the 
compromise,  and  going  into  the  investigation  of  the  original 
controversy.  It  is  open  alone  to  impeachment  for  fraud  or 
mistake,  and,  as  none  is  shown,  the  parties  must  abide  the 
terms  agreed  between  them. 

Judgment  affirmed. 

.{*)    Miner  v.  Phillips,  42  111.  R.  130. 
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John  Dougherty,  Plaintiff  in  Error,  v.  Joseph  Purdy, 
Defendant  in  Error. 

ERROR  TO  FULTON. 

Where  there  is  a  latent  ambiguity  in  description  in  a  conveyance,  as  an  omission 
to  refer  to  any  meridian,  the  defect  may  be  obviated  by  proof.  Such  a  deed  is 
not  void  for  uncertainty. 

A  circuit  court  should  permit  a  plaintiff  to  amend  his  declaration  in  ejectment, 
even  at  the  trial,  so  far  as  to  show  a  claim  to  less  than  the  quantity  of  land 
described;  upon  such  terms  as  may  be  just  and  reasonable. 

This  was  an  action  of  ejectment,  by  the  plaintiff  in  error 
against  the  defendant  in  error,  to  recover  the  west  half  of  the 
northwest  quarter  of  section  one,  township  one  north,  of  range 
one  west  of  the  fourth  principal  meridian. 

The  cause  was  tried  by  Thompson,  Judge,  of  the  tenth  judi- 
cial circuit,  in  Fulton  countj,  at  the  February  term,  1856,  a 
jury  being  waived,  and  the  issue  found  for  the  defendant,  who 
had  judgment  for  his  costs. 

On  the  trial  the  possession  was  admitted,  and  the  plaintiff 
introduced  title  papers  deducing  title  in  fee  from  the  United 
States  to  Samuel  Shaw,  to  the  whole  of  the  northwest  quarter 
of  section  one,  in  township  one  north,  of  range  one  west  of  the 
fourth  principal  meridian.  He  then  proved  title  from  the  said 
Shaw  to  the  plaintiff  in  one  undivided  half  of  the  quarter.  He 
then,  for  the  purpose  of  showing  title  in  himself  to  the  other 
undivided  half,  offered  in  evidence  a  deed  from  the  said  Shaw 
and  wife  to  Pelatiah  Pease,  conveying  in  fee  premises  described 
as  follows,  to  wit : 

"An  undivided  half  of  the  northwest  quarter  of  section  one, 
in  township  one  north,  in  range  one  west,  in  the  State  of 
Illinois." 

And  containing  covenant  of  seizin  and  general  warranty  of 
title,  except  against  tax  titles.  The  defendant  objected  to  the 
introduction  of  this  deed,  and  the  court  sustained  the  objection, 
to  which  the  plaintiff  excepted. 

The  plaintiff  then  proved  by  deeds,  properly  acknowledged, 
a  conveyance  of  one  undivided  half  of  the  northwest  quarter 
of  section  one,  one  north,  one  west  of  the  fourth  principal 
meridian,  from  the  said  Pelatiah  Pease  to  the  plaintiff. 

The  defendant  moved  to  exclude  all  the  deeds  offered  sub- 
sequently to  the  deed  from  Luther  Gregory ;  and  the  plaintiff 
thereupon  entered  a  cross  motion  for  leave  to  amend  the 
declaration  by  the  addition  of  a  count  varying  from  the  only 
count  in  the  declaration,  in  claiming  an  undivided  half  of  the 
premises  sued  for  instead  of  the  whole.      The  court  overruled 
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the  cross  motion,  and  sustained  the  motion  to  exclude,  to  which 
the  plaintiff  excepted. 

The  court  found  the  issue  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  and  urged  as  reasons  in  the  support 
thereof,  the  decision  of  the  court  in  excluding  the  deed  from 
Samuel  Shaw  to  Pelatiah  Pease,  in  refusing  leave  to  amend 
the  declaration,  and  excluding  the  deeds  from  Luther  Gregory- 
down,  on  the  motion  ol  the  defendant.  The  court  overruled 
the  motion  for  a  new  trial,  and  rendered  judgment  in  favor  of 
the  defendant,  to  which  plaintiff  excepted. 

The  plaintiff  now  assigns  the  following  errors  in  the  pro- 
ceedings of  the  court  below,  to  wit: 

The  circuit  court  wrongfully  excluded  the  deed  from  Samuel 
Shaw  to  Pelatiah  Pease. 

The  circuit  court  wrongfully  excluded  all  the  deeds  offered 
by  the  plaintiff  from  Luther  Gregory  to  the  plaintiff. 

The  circuit  court  erred  in  refusing  leave  to  amend  the 
declaration. 

The  circuit  court  erred  in  overruling  the  motion  for  a  new 
trial . 

The  circuit  court  erred  in  finding  the  issue  for  the  defend- 
ant, and  rendering  judgment  thereon. 

Goudt  and  Judd,  for  Plaintiff  in  Error. 

0.  H.  Browning,  for  Defendant  in  Error. 

Caton,  J.  The  first  question  is,  whether-this  deed  was  void 
for  uncertainty  in  the  description  of  the  premises  conveyed. 
The  description  is  this :  "An  undivided  half  of  the  northwest 
quarter  of  section  one,  in  township  one  north,  in  range  one 
west,  in  the  state  of  Illinois."  By  looking  at  this  description 
alone  we  certainly  cannot  say  that  it  is  void,  or  even  defective, 
We  cannot  say  that  it  does  not  describe1  the  premises  suffi- 
ciently and  accurately.  If,  however,  we  look  outside  the  deed, 
examine  the  acts  of  congress,  and  the  public  surveys  of  the 
state,  we  see  there  is  an  ambiguity  in  the  description,  which, 
unexplained,  leaves  it  entirely  uncertain,  because  it  does  not 
refer  it  to  any  meridian.  It  does  not  show  whether  it  is  east^ 
or  west  of  the  fourth  or  any  other  meridian.  But  that  there 
are  such  meridians,  or  more  than  one  lot  of  land  in  the  state, 
to  which  this  description  would  apply,  we  do  not  learn  from 
the  deed  itself.  This  is  a  latent  ambiguity,  which  is  only- 
shown  to  exist  by  the  presentation  of  evidence  outside  the 
deed.  It  is  like  the  familiar  instances  put  in  the  books,  where 
the  deed  purports  to  convey  black  acre,  and  it  is  shown  that 
there  are  two  tracts   of  land  bearing  that  name.     When  this 
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fact  is  shown  by  foreign  evidence,  an  uncertainty  is  created 
in  the  mind  as  to  which  tract  is  meant,  which  we  did  not 
observe  before  such  fact  was  shown.  When  an  ambiguity 
is  duly  made  to  appear  by  the  introduction  of  proof  outside 
the  deed,  it  is  a  latent  ambiguity,  and  may  be  explained  in 
the  same  way  that  it  is  shown.  If  the  deed  purport  to  convey 
black  acre,  and  it  is  shown  that  there  are  two  tracts  of  land 
known  by  that  designation,  the  mind  is  sufficiently  satisfied  as 
to  which  is  meant,  by  showing  that  the  grantor  owned  one  of 
those  tracts,  for  the  presumption  then  is  that  he  intended  to 
convey  the  tract  which  he  owned,  rather  than  the  one  which 
he  did  not  own.  If  it  be  further  made  to  appear  that  he 
owned  both  of  these  tracts,  it  is  still  competent  to  show  by 
parol  proof,  which  tract  was  meant  to  be  conveyed,  and  thus 
explain  by  parol  the  ambiguity  which  was  shown  to  exist  by 
parol.  In  all  these  cases  it  would  have  been  possible  to  have 
made  the  description  in  the  deed  more  explicit,  and  thus 
removed  every  ambiguity,  as  to  the  description  of  black  acre, 
the  fact  that  a  tree,  or  a  spring,  or  a  house,  or  other  natural  or 
artificial  monument  is  upon  it,  which  could  not  apply  to  the 
other  tract,  called  black  acre,  but  for  the  want  of  such  addi- 
tional description,  the  deed  is  not  void  unless  indeed  it  appear 
from  the  deed  itself,  that  the  description  will  equally  apply  to 
two  tracts.  Then  the  ambiguity  is  patent  as  it  appears  on  the 
face  of  the  deed  itself,  in  which  case  it  is  not  susceptible  of 
explanation  by  parol.  And  if  it  is  entirely  uncertain,  it  may 
be  rejected  as  void  for  uncertainty. 

Although  in  this  case,  by  looking  outside  the  deed,  we  see 
there  are  two  tracts  of  land  in  this  state,  to  which  the  descrip- 
tion equally  applies,  yet  that  being  a  latent  ambiguity  it  is 
capable  of  explanation  by  any  facts  or  circumstances  by  which 
the  mind  is  convinced  as  to  which  of  these  tracts  was  intended, 
by  the  parties,  to  the  conveyance.  And  most  essential  and 
pertinent  to  that  point,  where  the  deeds  offered,  showing  the 
title  in  the  grantor  to  be  an  undivided  half  of  the  lot  described, 
which  is  west  of  the  fourth  principal  meridian.  When  the 
fact  was  shown  that  the  grantor  had  title  to  that  lot,  the  law 
will  presume  that  he  intended  to  convey  it,  rather  than  the  lot 
lying  east  of  the  meridian  to  which  it  did  not  appear  that  he 
had  any  title.  The  court  then  erred  in  rejecting  the  deed 
when  offered,  and  also  the  deeds  showing  title  in  the  grantor. 

These  deeds,  had  they  been  admitted,  would  only  have 
shown  title  in  the  plaintiff  to  an  undivided  half  of  the  quarter 
section,  while  the  declaration  is  for  the  whole  of  the  tract. 
The  plaintiff  then  asked  leave  to  amend  his  declaration  so  as 
to  claim  to  recover  the  undivided  half,  and  so  to  dispense 
with  proof  of  title  in  him  to  the  other  half.     This  the  court 
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refused  to  allow  him  to  do,  after  the  comrbencment  of  the 
trial.  This,  we  think,  the  court  should  have  allowed  in  an 
ejectment  case,  as  this  was  upon  such  terms  as  might  have 
been  just  and  reasonable  ;(a)  but  we  will  not  now  say,  that  we 
would  reverse  the  judgment  for  that  cause  alone. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

{a)     Chapin  v.  Curtenius  15  111.  R.  432. 


James  F.  Stevenson  and  his  wife,  late  Mary  Eliza  Johnson, 
Plaintiffs  in  Error,  v.  John  W.  Westfall,  Defendant  in 
Error. 

error  to  Mcdonough. 

Females  attain  majority  at  eighteen  years  of  age.  (a) 

The  statute  of  limitations  affecting  writs  of  error  does  not  make  any  exception  in 
favor  of  a  party  who  may  have  been  out  of  the  state,  or  beyond  seas. 

This  was  a  proceeding  commenced  by  Westfall,  by  petition 
for  partition,  in  the  McDonough  Circuit  Court,  stating  that 
Mary  Eliza  Johnson  was  an  infant,  and  entitled,  with  others, 
also  minors,  to  one-eighth  of  the  property  to  be  partitioned, 
and  praying  process,  which  was  made  returnable  on  the  22d 
of  October,  1849.  The  petition  was  amended  on  the  26th  of 
February,  1850.  There  was  a  guardian  ad  litem  appointed 
for  the  minors,  and  a  decree,  pro  confesso,  was  taken  as  to  a 
part  of  the  defendants.  The  decree  was  taken  at  October  term, 
1850,  of  the  McDonough  Circuit  Court,  upon  the  report  of  the 
commissioners  appointed  to  make  partition.  The  writ  of  error 
in  this  case  was  sued  out  on  the  24th  of  November,  1856. 

At  the  present  term,  Westfall,  the  defendant  in  error,  filed 
two  pleas.  First,  after  stating  the  date  of  the  judgment,  and 
the  date  of  the  writ  of  error,  that  the  said  plaintiff  in  error, 
Mary  E.,  against  whom  the  decree  was  rendered,  was  born  on 
the  twenty-second  day  of  January,  A.  D.  1833,  and  was,  at  the 
time  the  decree  in  the  circuit  court  was  rendered  against  her, 
sole,  unmarried,  and  a  minor  under  the  age  of  eighteen  years, 
and  that  she  became  and  was  of  full  and  lawful  age,  to  wit, 
of  the  age  of  eighteen  years  on  the  twenty-second  day  of 
January,  A.  D.  1851,  and  was  then  sole,  and  so  continued  until 
the  first  day  of  April,  1851,  when  she  was  married  to  her  present 
husband,  and  that  the  writ  of  error  in  this  case  was  not  sued 
out  until  after  the  expiration  of  five  years  from  the  passing 
and  rendering  of  said  decree  complained  of,  nor  until  five 
years  after  the  said  Mary  E.  arrived  at  the  age  of  eighteen 

(a)    Kester  v.  Stark,  19  111.  R.  328. 
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years ;  therefore  the  plaintiffs  in  error  were  barred  by  the 
statute,  etc.,  etc.  Second,  that  the  plaintiff's  ought  not  to  have 
their  action,  because  the  final  decree  herein  rendered,  for 
which  this  writ  was  prosecuted,  was  made  and  entered  in  the 
McDonough  Circuit  Court  at  October  term,  1850;  that  this 
writ  of  error  was  issued  on  the  twenty-fourth  day  of  November, 
A.  D.  1856;  and  that  more  than  three  years  have  elapsed 
since  the  rendition  of  the  decree  by  the  circuit  court  before 
the  issuing  of  this  writ;  and  that  plaintiffs  in  error  have  not 
petitioned  the  said  circuit  court  touching  the  matter  of  said 
decree,  and,  therefore,  the  plaintiffs  in  error  are  barred,  etc. 

To  these  pleas  there  was  a  demurrer,  averring  that  the  pleas 
were  insufficient  to  bar  the  writ  of  error,  and  a  replication,  that 
the  said  defendant  was  out  of  the  state  a  long  space  of  time  to 
wit.  the  space  of  one  year  after  the  said  Mary  E.  attained  to 
the  age  of  eighteen  years,  and  before  the  issuance  ot  the  writ 
of  error  in  this  case,  etc. 

To  this  replication  there  was  a  demurrer  and  joinder.  This 
opinion  was  pronounced  upon  these  pleadings. 

J.  S.  Bailey  and  C.  L.  Higbee,  for  the  Pleas. 

D.  A.  Smith,  Contra. 

Caton,  J.  The  only  question  of  interest  in  this  case  arises 
on  the  plea  of  the  statute  of  limitations.  That  plea  alleges 
that  more  than  five  years  have  elapsed  since  the  rendition  of 
the  judgment,  and  since  the  plaintiff  in  error  (who  is  a  woman) 
attained  the  age  of  eighteen  years.  To  this  plea  a  demurrer 
is  filed,  and  thus,  for  the  first  time,  is  the  question  presented 
to  this  court,  whether,  under  our  statute,  females  attain  their 
majority  at  the  age  of  eighteen  years,  or  like  males,  not  until 
they  are  twenty-one  years  of  age.  Although  I  cannot  see  how 
it  is  possible  to  give  the  statute  but  one  construction,  yet  I 
know  it  has  always  been  a  doubtful  question  with  the  profes- 
sion, the  bar  being,  perhaps,  nearly  equally  divided  on  the 
question,  and,  what  is  a  little  singular,  each  one  seems  to  have 
such  clear  views,  that  it  seems  strange  how  any  one  can  think 
differently.  At  least,  such  I  know  was  the  case  when  I  was 
at  the  bar,  and  I  have  no  reason  to  suppose  that  it  is  not  the 
case  now.  This  simple  fact,  more  than  any  argument  I  have 
ever  heard  or  thought  of,  has  led  me  to  believe  that  it  is  really 
a  very  doubtful  question  how  our  statute  should  be  decided. 
And  I  feel  well  convinced  that  nothing  which  I  can  say,  or 
which  can  be  said  on  the  subject,  can  carry  conviction  to  the 
minds  of  all,  that  we  are  giving  the  true  construction  to  the 
statute. 
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By  the  common  law  of  England,  which  has  been  adopted 
in  this  state,  the  minority  of  both  males  and  females  continues 
till  they  attain  the  age  of  twenty-one  years.  This  must  con- 
trol, unless  our  legislature  has  provided  otherwise,  by  affirma- 
tive legislation.  This  we  think  has  clearly  been  done.  In 
several  distinct  portions  of  our  statutes,  distinct  provisions  are 
made  terminating  particular  disabilities  of  females  at  the  age 
of  eighteen  years,  and  of  males  at  twenty-one  years  of  age ; 
but  the  provision  relied  upon  for  changing  the  general  rule  of 
the  common  law  on  the  subject,  in  the  case  of  females,  is 
found  in  the  concluding  words  of  the  eighth  section  of  the 
statute  concerning  guardian  and  ward.  It  is  in  these  words : 
"And  the  minority  of  females  shall  cease  at  the  age  of  eighteen 
year."  This  language  is  of  itself  as  broad  as  it  was  possible 
to  employ,  to  express  the  general  intention  of  the  legislature 
to  terminate  the  minority  of  females  at  that  age,  unless  they 
had  added  the  words,  for  all  purposes;  nor  would  these  words 
have  enlarged  the  meaning  of  the  expression  used,  but  could 
have  only  served  the  purpose  of  excluding  an  inference,  which 
has  been  drawn  in  argument  from  the  preceding  part  of  the 
section,  that  they  were  only  intended  to  apply  to  the  particular 
case  previously  provided  for,  as  has  been  done  in  several  other 
provisions  ol  the  statute.  The  former  part  of  the  section 
authorizes  guardians  to  collect  debts,  etc.,  due  their  wards,  of 
loan  their  money,  and  then  proceeds :  "And  said  guardians 
shall  also  have  power  to  lease  the  real  estate  of  the  ward  upon 
such  terms  and  for  such  length  of  time  as  the  court  of  probate 
shall  direct :  Provided,  Such  leasing  shall  never  be  for  a 
longer  time  than  during  the  minority  of  the  ward ;  and  the 
minority  of  females  shall  cease  at  the  age  of  eighteen  years." 
Now  it  is  undoubtedly  true  that  the  subject  which  occupied 
•  the  legislative  mind  in  the  enactment  immediately  preceding, 
was  the  leasing  of  the  estates  of  minors,  and  hence  it  is  argued 
that  the  closing  provision,  terminating  the  minority  of  females 
at  the  age  of  eighteen,  was  only  intended  to  apply  so  far  as  it 
could  affect  that  particular  subject ;  thus  giving  the  section  the 
same  meaning  as  if  the  proviso  had  read  as  follows :  "Pro- 
vided, No  such  lease  shall  extend  beyond  the  time  when  such 
minor,  if  a  male,  shall  attain  the  age  of  twenty-one  years ;  or 
if  a  female,  the  age  of  eighteen  years."  It  seems  to  me,  if 
such  had  been  the  intention  of  the  legislature,  they  would 
have  used  words  something  like  those  which  I  have  suggested, 
or  some  others  clearly  expressing  their  meaning,  rather  than 
adopt  that  broad  and  comprehensive  language  which  really 
embraces  all  cases,  and  exhausts  the  subject  as  to  when  the 
minority  of  females  shall  cease.  But  why  restrict  this  provision 
to  the  case  of  leasing  the  estates  of  wards,  when  the  same  sec- 


212  SPEINGFIELD, 

Stevenson  et  al  v.  Westfall. 


tion  provides  for  the  collection  of  debts  and  loaning  the  money 
of  wards  by  their  guardians  ?  Shall  we  say  that  the  guardian 
may  continue  to  collect  the  debts  and  loan  the  money  of  the 
female  after  she  has  attained  the  age  of  eighteen  years,  when 
the  same  section  which  confers  upon  him  that  authority  over 
her  estate,  declares  that  her  minority  shall  cease  at  that  age  ? 
Have  we  not  as  much  reason  in  saying  that  they  intended  to 
apply  the  rule  to  one  subject  as  to  the  other  ?  Did  they  sup- 
pose that  the  female  was  better  qualified  to  manage  her  real 
than  her  personal  estate  ?  That  she  could  lease  her  land  better 
than  she  could  collect  her  debts  and  loan  her  money,  at  the 
age  of  eighteen  years  ?  I  cannot  believe,  in  the  very  face  of 
the  language  which  they  have  used,  that  such  was  the  intention 
or  the  understanding  of  the  legislature.  This  reasoning  leads 
us  further  back  into  this  same  act,  and  suggests  the  inquiry 
whether  this  provision  was  not  also  intended  to  apply  to  other 
sections  as  well  as  this.  We  must  observe  that  this  act  is 
devoted  to  the  subject  of  guardian  and  ward  ;  and,  of  all  others, 
is  the  most  fitting  place  to  provide  generally  when  infancy,  or 
minority,  shall  cease.  I  think  that  nobody  will  deny  that  this 
provision  means  something,  and  that,  at  least,  it  terminates 
both  the  guardianship  and  the  infancy,  so  far  as  the  leasing  of 
the  real  estate  of  the  female  is  concerned,  when  she  attains 
the  age  of  eighteen  years.  For  this  purpose,  at  least,  she 
attains  her  majority  at  that  age.  There  are  reasons  which,  to 
my  mind,  are  conclusive  to  show  that  this  provision  was 
intended  to  apply  to  the  second  and  third  sections  of  the  act, 
which  authorize  the  appointment  of  guardians  for  minors  over 
the  age  of  fourteen  years.  The  second  section  authorizes  the 
probate  court  to  call  an  orphan  minor  over  the  age  of  fourteen 
years  to  choose  a  guardian,  and  if  the  minor  refuses  to  make  a 
choice,  to  appoint  a  guardian,  as  if  such  minor  was  under  the 
age  of  fourteen  years.  The  third  section  provides,  that  when 
a  minor,  having  a  father  living,  shall  have  any  estate  not 
derived  from  the  father,  the  court  may  call  the  father  before  it 
to  show  cause  why  a  guardian  should  not  be  appointed  for  the 
minor;  and  if  the  father  be  a  proper  person,  to  appoint  the 
father  such  guardian  ;  and  if  not,  then  such  person  as  the  minor 
may  choose,  if  over  the  age  of  fourteen  years,  or,  in  default  of 
a  choice,  to  appoint  a  fit  person  guardian.  Now,  what  is 
meant  by  the  word  minor,  as  used  in  these  sections,  when 
applied  to  females  ?  Is  it  a  female  under  the  age  of  eighteen 
years,  or  twenty-one  years  ?  Has  not  the  legislature  said,  in 
the  same  act,  that  "  the  minority  of  females  shall  cease  at  the 
age  of  eighteen  jears  ?"  and  when  they  use  the  word  minor,  in 
other  parts  of  the  act,  do  they  mean  one  whom  they  have  here 
said  is  not  a  minor  ?     We  must  presume  that  the  legislature, 
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when  treating  of  this  subjacfc,  intended  to  form  something  like 
a  harmonious  system,  and  give  it  some  appearance  of  congruity, 
at  least.  Let  us  now  look  at  some  of  the  duties  and  liabilities 
of  guardians,  as  provided  in  this  same  act,  and  see  whether  it 
is  possible  that  they  intended  that  these  duties  and  liabilities 
should  continue  after  the  female  ward  had  attained  the  age  of 
eighteen  year;,1,  and  after  the  power  to  lease  her  land  or  collect 
her  debts  had  ceased.  The  ninth  section  of  the  act  makes  it 
the  duty  of  the  guardian  to  provide  for  and  superintend  the 
education  of  the  ward,  and,  for  this  purpose,  the  rents  and 
profits  of  the  ward's  estate,  and  interest  of  the  ward's  money, 
shall  first  be  applied.  Now,  does  this  duty  continue  after  the 
female  arrives  at  the  age  of  eighteen  years  ?  That  cannot  pos- 
sibly be,  for  she  has  already  been  put  in  the  absolute  control 
of  those  very  rents  and  profits,  which,  during  the  minority,  the 
guardian  is  required  to  apply  toward  her  support  and  educa- 
tion. The  glaring  inconsistency  is  too  apparent  to  require 
comment.  Again,  can  the  guardian,  under  the  tenth  section 
of  the  act,  apply  to  the  circuit  court  for  the  sale  of  her  real 
estate,  either  for  her  support  or  for  reinvestment,  after  she  has 
attained  the  age  of  eighteen  years,  and  has  been  put  in  posses- 
sion of  her  real  estate  and  vested  with  power  to  lease  it  ?  If 
so,  then  we  may  find  the  ward  leasing  the  estate,  it  may  be, 
for  twenty  years,  while  the  guardian  is  selling  the  fee.  Can  it 
be  that  the  legislature  intended  to  introduce  such  confusion 
into  such  important  interests  and  relations  ?  And  yet  it  must 
be  so,  if  she  is  still  a  minor,  and  the  guardianship  still  con- 
tinues. But  the  position  of  the  guardian  is  still  more  embar- 
rassing, and,  I  may  say,  absurd,  if  this  declaration,  at  the  end 
of  the  eighth  section,  is  made  to  apply  to  all  the  provisions  of 
that  section,  by  which  the  guardian  would  be  deprived  of  the 
power  to  collect  the  debts  and  loan  the  money  of  the  ward,  as 
well  as  to  lease  her  land. 

I  shall  now  advert  to  several  provisions  of  other  portions  of 
our  statutes,  which,  I  think,  powerfully  fortify  the  conclusion 
that  it  was  the  intention  of  the  legislature  to  make  this  pro- 
vision general,  as  its  language  imports.  I  will  first  refer  to  the 
apprentice  act,  the  latter  part  of  the  first  section  of  which  is 
as  follows:  "And  all  minors  above  that  age  (fourteen  years) 
may  be  so  bound  with  their  consent,  males  until  they  arrive 
at  the  age  of  twenty-one,  aDd  females  until  they  arrive  at  the 
age  of  eighteen  years,  or  for  a  shorter  term,  as  herein  provided." 

The  first  section  of  the  marriage  act  is  as  follows :  "All 
male  persons  over  the  age  of  seventeen  years,  and  females  over 
the  age  of  fourteen  years,  may  contract  and  be  joined  in  mar- 
riage :  Provided,  In  all  cases  where  either  party  is  a  minor, 
the  consent  of  parents  or  guardians  be  first  had,  as  hereinafter 
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required."  The  ninth  section  provides  that  no  person  shall  be 
joined  in  marriage,  unless  their  intention  to  marry  shall  have 
been  published  as  there  provided,  or  unless  they  shall  have 
obtained  a  license  for  that  purpose ;  and  the  tenth  section  pro- 
vides that  such  license  shall  be  obtained  from  the  clerk  of  the 
county  commissioners'  court,  and  declares,  "but  no  such 
license  shall  be  granted  for  the  marriage  of  any  male  under 
the  age  of  twenty-one  years,  or  female  under  the  age  of 
eighteen  years,  without  the  consent  of  his  or  her  father,  or  if 
he  be  dead  or  incapable,  of  his  or  her  mother  or  guardian,  to 
beuote  d  in  such  license."  Now  what  does  the  word  minor 
mean,  as  used  in  the  first  section,  when  applied  to  a  female  ? 
Does  it  mean  that  one  between  the  ages  of  eighteen  and 
twenty-one  years  shall  obtain  the  consent  of  parent  or  guar- 
dian ?  Or  is  it  there  used  in  the  sense  indicated  in  the  eighth 
section  of  the  guardian  and  ward  act  ?  It  may  be  said  that 
the  tenth  section  explains  its  meaning.  If  that  be  true,  it  is 
equally  true  that  the  provision  in  the  tenth  section  was  not 
intended  as  an  explanation  of  its  meaning,  but  is  rather  used 
as  synonymous  with  the  word  minor  in  the  first  section;  for 
the  provision  of  the  tenth  section,  requiring  the  consent  to  the 
issuing  of  a  license  where  the  female  is  under  eighteen,  has  no 
reference  to,  and  does  not  cover  the  case,  where  there  has 
been  a  publication  made,  and  no  license  is  required;  so  that 
the  explanation  could  only  apply  to  a  portion  of  the  cases,  and 
if,  without  such  explanation,  the  clerk  would  have  had  to 
obtain  the  consent  of  parent  or  guardian,  where  the  female 
was  under  twenty-one  years  of  age,  then  such  consent  is  still 
required  when  the  marriage  is  solemnized  under  the  authority 
of  a  publication  only.  Is  it  true,  then,  that,  the  parent  or 
guardian  may  prohibit  the  marriage  by  withholding  the  con- 
sent in  the  one  case,  and  not  in  the  other?  I  rather  think 
that  the  word  minor  was  used  in  the  sense  indicated  in  the 
eighth  section  ot  the  act  concerning  guardian  and  ward,  and 
that,  too,  upon  the  intention  that  that  section  should,  in  all 
cases,  terminate  the  minority  of  females  at  the  age  of  eighteen 
years. 

I  will  now  refer  to  the  first  section  of  the  statute  of  wills, 
which  provides  that  "every  person  aged  twenty-one  years,  if 
a  male,  or  eighteen  years,  if  a  female,  or  upward,  and  not 
married,  being  of  sound  mind  and  memory,  shall  have  the 
power  to  devise,"  etc.  Here  we  find  the  female  at  eighteen 
vested  with  the  same  power  to  devise  which  is  conferred  upon 
the  male  at  twenty-one. 

It  is  not  denied  that  these  several  statutes,  last  referred  to, 
do  not,  of  themselves,  make  a  general  rule  of  law  fixing  the 
limit  of  the  minority  of  either  males  or  females;    but  I  think 
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they  do  afford  a  pretty  clear  indication  of  the  understanding 
of  the  legislature  on  that  subject,  and  of  what  was  the  legis- 
lative intent  in  passing  the  provision  first  referred  to.  Here 
capacities  are  conferred  and  exemptions  secured  to  which 
adults  alone  are  generally  deemed  entitled,  and  which  in  no 
instance  are  provided  for  males  under  twenty-one  years  of  age, 
and,  perhaps,  in  no  country,  are  provided  for  infants  wherever 
any  provision  is  made  upon  the  subject.  This  indicates  that, 
in  the  opinion  of  the  legislature,  females  at  the  age  of  eighteen 
possess  as  much  discretion  as  males  at  the  age  of  twenty-one, 
and  are  then  fitted  to  attain  their  majority ;  and  if  this  be  so 
we  find  a  sufficient  reason  for  the  use  of  the  broad  and  com- 
prehensive language  used  in  the  first  act  quoted;  the  language 
of  which  we  are  thus  enabled  to  understand,  or  are  rather 
prevented  from  misunderstanding,  from  its  being  founded  in  a 
proviso.  Although  in  a  proviso,  its  closing  position,  and  the 
punctuation,  show  to  my  mind  that  it  was  intended  to  give  it 
a  general  meaning,  and  not  to  confine  it  to  the  subject  matter 
immediately  preceding,  which,  it  is  admitted,  is  the  general 
rule  for  construing  a  proviso ;  but  this,  like  all  other  technical 
rules  for  construing  statutes,  must  give  way  to  that  broader 
and  universal  rule  which  requires  us  to  give  effect  to  the  legis- 
lative will,  when  that  can  be  gathered  from  the  language  used 
and  its  connections. 

I  have  but  one  word  more  to  add  in  relation  to  the  several 
provisions  of  the  statute  above  referred  to,  making  special  pro- 
visions for  females  when  they  attain  the  age  of  eighteen  years, 
and  that  is,  that  it  cannot  be  said  that  those  special  provisions 
were  made  for  the  purpose  of  making  exceptions  to  the  general 
rule,  and  because  the  legislature  supposed  that,  in  those  par- 
ticular instances,  females  at  eighteen  should  be  exempted  from 
the  general  disability  of  minority,  which  they  suppose  would 
attend  them  to  the  age  of  twenty-one.  Any  such  inference  is 
rebutted  by  the  fact  that,  in  every  one  of  those  instances,  the 
same  provision  is  made,  and  in  the  same  connection,  for  males 
when  they  shall  arrive  at  the  age  ot  twenty-one  years ;  which, 
it  is  admitted  on  all  hands,  is  the  period  when  the  minority  of 
males  ceases. 

In  all  my  researches,  I  have  found  but  one  provision  mili- 
tating in  the  least  against  the  conclusion  that  it  has  always 
been  the  undoubted  understanding  that  the  minority  of  females 
ceases,  for  all  purposes,  at  the  age  of  eighteen  years ;  and  that 
is  found  in  the  twenty-third  section  of  the  statute  of  wills.  It 
is  as  follows :  "  Persons  of  the  age  of  seventeen  years,  of  sound 
mind  and  memory,  may  be  appointed  executors;  but  should 
any  person  under  the  age  of  twenty-one  years  be  appointed 
■executor  or  executrix,  the  court  of  probate  shall  appoint  some 
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proper  person  to  manage  and  control  the  estate  under  the 
direction  of  the  court,  until  such  executor  or  executrix 
appointed  by  the  will  shall  attain  the  full  age  of  twenty-one 
years ;  and  all  such  persons  appointed  to  take  charge  of  the 
estate  during  the  minority  of  such  executor  or  executrix  shall, 
for  the  time  being,  give  bond,  with  security,  as  in  other  cases." 
Now,  here,  an  executrix  under  twenty-one  years  of  age  is 
undoubtedly  called  a  minor,  but  I  think  it  may  be  fairly  said 
that  she  is  called  a  minor  executrix,  and  not  a  minor  generally. 
For  that  special  purpose  she  is  considered  a  minor,  and  it  does 
not  necessarily  follow  that  she  was  considered  a  minor  for  all 
purposes.  The  legislature  may  well  have  supposed  that  pecu- 
liar qualifications  and  maturity  of  judgment  were  necessary  to 
settle  the  estate  of  a  testator,  and  hence  the  reason  of  the  pro- 
vision. Suppose  the  age  fixed  upon  had  been  twenty-five, 
instead  of  twenty-one,  for  both  executors  and  executrixes;  for 
that  special  purpose  both  might  well  have  been  called  minors, 
until  they  should  attain  that  age.  But  conceding  all  the 
weight  that  can  reasonably  be  asked  for  this  isolated  expres- 
sion, and  we  cannot  think  it  entitled  to  such  influence  as  to 
overturn  all  the  other  legislation  on  the  subject. 

The  question  is  an  important  one ;  vast  interests  may  depend 
upon  its  solution,  which  has  prompted  us  to  bestow  upon  it  the 
most  anxious  consideration,  distrustful,  constantly,  of  our  own 
convictions,  from  the  fact  that  we  believe  different  views  are 
entertained  by  those  at  least  as  well  qualified  to  form  correct 
conclusions  on  the  subject  as  we  can  claim  to  be;  yet,  as  the 
duty  of  finally  deciding  it  has  devolved  upon  us,  we  cannot 
shrink  from  discharging  that  duty  in  accordance  with  our  own 
convictions  of  the  true  construction  of  the  statute. 

I  may  remark,  in  conclusion,  that  it  is  not  a  little  singular, 
that  this  legislation,  which  has  remained  unchanged  for  about 
thirty  years,  and  has  been  in  active  and  constant  application 
in  every  part  of  the  state  during  all  that  time,  the  true  con- 
struction of  which  has  been  a  constant  theme  for  discussion 
and  dispute,  is  now  for  the  first  time  brought  before  this  court 
in  such  a  form  as  to  require  its  decision ;  and  it  is  scarcely 
less  remarkable,  in  view  of  all  the  circumstances,  that  it  has 
not  long  since  been  set  at  rest  by  the  legislature. 

We  are  of  opinion  that  the  disability  of  the  plaintiff  in  error 
ceased  when  she  arrived  at  the  age  of  eighteen  years,  and  that 
the  plea  of  the  statute  of  limitations,  which  is  interposed,  pre- 
sents a  good  bar  to  this  writ  of  error,  and  that  the  demurrer 
thereto  must  be  overruled. 

After  we  announced  our  decision  overruling  this  demurrer, 
the  plaintiff  filed  a  replication,  to  which  the  defendant  has 
filed  a  demurrer,  which  can  be  disposed  of  in  a  very  few  words. 
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The  replication  states  that  the  plaintiff  in  error  was  out  of  the 
state  for  a  long  space  of  time,  to  wit,  for  one  year  after  she 
attained  the  age  of  eighteen  years,  and  before  the  issuing  of 
this  writ,  wherefore,  etc.  A  reference  to  the  statute  limiting 
writs  of  error  for  five  years,  does  not  make  any  exception 
where  the  party  is  out  of  the  state  or  beyond  seas,  as  is  the 
case  of  many  other  statutes  of  limitations.  It  is  as  follows : 
"A  writ  of  error  shall  not  be  brought  after  the  expiration  of 
five  years  from  the  passing  of  the  judgment  complained  of; 
but  wheu  a  person  thinking  himselt  aggrieved  by  any  decree 
or  judgment  that  may  be  reversed  in  the  supreme  court,  shall 
be  an  infant,  feme  covert,  non  compos  mentis,  or  imprisoned, 
when  the  same  was  passed,  the  time  of  such  disability  shall  be 
excluded  from  the  computation  of  the  said  five  years."  It  is 
enough,  here,  to  repeat  that  the  supposed  disability  set  up  in 
the  replication  is  not  made  an  exception  in  the  statute,  and 
that,  consequently,  it  did  not  suspend  the  running  of  the  five 
years.     The  demurrer  to  the  replication  must  be  sustained. 


Palm  and  Robertson,  Plaintiffs  in  Error,  v.  The  Ohio  and 
Mississippi  Railroad  Company,  Defendant  in  Error. 

ERROR  TO  ST.  CLAIR. 

A.  contracted  to  construct  and  deliver  to  B.  sixteen  locomotives  to  be  paid  for  as 
delivered;  the  fifth  locomotive  delivered  "was  not  paid  for:    Held,  That  on  this 
account  A.,  could  not  abandon  the  contract  and  recover  for  loss  of  profits  on  the. 
eleven  to  be  delivered,   and  the  material  for  them  on  ha^d,  unless  the  payment 
on  delivery  was  expressly  made  a  condition  precedent  to  the  completion  of   %&&. 
contract. 

To  enable  A.  to  recover  such  damages,  the  non-performance  by  B.  must  be  •  jf  suck, 
a  nature  as  to  absolutely  prohibit  A.  from  fulfilling  his  part  of  the  contract. .  (#) . 

The  plaintiffs  in  error,  sued  the  defendant  below  \q  the  St.. 
Clair  Circuit  Court,  March  Term,  1856,  in  an  action  0f  assump- 
sit— damages,  $35,000.     Declaration  contains  four  counts. 

First  count  sets  out  a  special  agreement  by  w'nich  plaintiffs 
in  error  were  to  construct  sixteen  locomotive  er,gjnes,  a  'cord- 
ing to  certain  specifications,  to  be  delivered  within  certain 
specified  times,  to  be  paid  at  a  certain  rate,  in  bonds  and  cashj 
it  avers  that  the  said  original  agreement  '^as  subsequently 
modified,  by  which  the  defendant  promised,  to  pay  for  some 
of  said  engines  then  in  course  of  construction,  to  wit:  for  four 
of  them,  the  sum  of  $9,300  each,  in  currency,  to  be  completed 
by  plaintiffs  on  the  31st  of  January,  1855.  Declaration 
alleges  that  five  locomotives   since   the    last  modified  agree- 

(«)   Post  223.    Kinney  v.  Sherman,  28  111.  R.  523. 
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ment,  were  delivered  under  it;  that  plaintiffs  in  error  were 
engaged  in  building  the  balance  of  said  locomotives,  and  had 
on  hand  for  that  purpose  a  large  amount  of  material  prepared 
for  said  engines,  said  material  was  worth  $3,000.  It  avers 
that  defendant  failed  to  perform  in  this — that  for  one  of  the 
engines  delivered  under  the  modification  they  did  not  pay  at 
the  time  of  delivery — that  for  the  last  one  actually  delivered 
they  did  not  pay  at  all,  by  means  whereof  plaintiffs  were  pre- 
vented from  completing  their  contract,  lost  profits  and  were 
prevented  from  doing  other  work,  and  have  the  material  worth 
$3,000  on  hand,  which  is  perfectly  useless  to  them,  to  the 
damage  of  $10,000. 

Second  count  sets  out  the  agreement  more  generally,  under 
which,  for  a  certain  sum  of  money  to  be  paid  for  each  engine, 
five  were  to  be  delivered  by  the  31st  of  January,  1855;  that 
four  of  said  locomotives  were  delivered  before  the  31st  of 
January,  1855,  the  last  on  5th  March,  1855,  which  said  last 
one  was  received  by  said  defendant  under  the  said  agree- 
ment ;  that  the  plaintiffs  had  ready  various  parts  of  machinery 
to  construct  other  locomotives  under  said  contract,  and  were 
ready  and  willing  to  proceed  with  putting  said  locomotives 
together,  but  that  defendant  failed  in  this,  that  they  did  not 
pay  for  the  fourth  locomotive  within  the  time  stipulated ;  did 
not  pay  for  fifth  locomotive  at  all,  and  had  become,  while 
plaintiffs  were  preparing  the  other  locomotives  under  the  con- 
tract, wholly  insolvent,  by  means  of  which  plaintiffs  were 
prevented  from  completing  their  contract,  lost  profits  thereof, 
have  useless  material  on  hand,  worth  $3,000,  to  their  damage 
of  $10,000. 

Third  count  charges  that  under  a  certain  agreement  set  out 
in  the  first  and  second  counts,  plaintiffs  constructed  and  deliv- 
ered one  certain  locomotive  to  defendant,  for  which  the  latter 
was  to  pay  $9,300  on  delivery;  that  defendant  did  not  pay 
on  delivery,  but  some  three  months  thereafter,  by  means 
whereof  they  became  liable  to  pay  interest,  viz. :  $250,  which 
they  had  failed  to  do. 

Fourth  count  is  a  general  count  in  indebitatus  assumpsit  for 
work  and  labor  done,  materials  furnished,  money  lent,  had 
and  received,  and  paid  for  their  use,  and  account  stated. 

First  and  second  counts  were  demurred  to  by  defendant, 
and  demurrers  sustained  by  courts.  Issues  were  joined  on  the 
two  remaining  counts,  the  general  issue  having  been  pleaded, 
with  notice  of  a  special  defense,  that  the  locomotive  Swallow, 
which  remains  unpaid,  was  not  of  good  workmanship,  etc. 

Jury  found  verdict  for  plaintiffs,  $10,486.28.    . 

Plaintiffs  move  for  a  new  trial,  which  was  overruled  and 
judgment  was  rendered  on  the  verdict. 
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Bill  of  exceptions  shows  that  under  the  common  counts 
■certain  vouchers  were  introduced,  which  were  all  certified  by 
agents  of  company  as  correct,  and  so  admitted  on  the  trial, 
that  plaintiffs  claimed  interest  at  the  rate  of  six  per  cent,  from 
the  time  they  were  so  specified,  but  that  court  instructed  the 
jury  that  said  plaintiffs  were  not  entitled  to  interest.  Bill 
shows  that  under  the  common  counts  plaintiffs  attempted  to 
show  that  they  had  prepared  parts  of  machinery  to  build  loco- 
motives under  a  contract  which  was  in  proof,  but  that  they 
had  not  built  said  locomotives ;  and  said  material  was  on 
hand,  because  defendant  had  first  failed  to  comply.  Court 
instructed  jury  that  plaintiffs  could  not  recover  for  such 
material.     The  rulings  set  out  in  the  bill  were  all  excepted  to. 

The  sustaining  the  demurrers  to  first  and  second  counts  of 
declaration,  and  the  overruling  motion  for  a  new  trial  are  the 
errors  assigned  on  the  record. 

G.  Kcerner,  for  Plaintiffs  in  Error. 

W.  H.  Underwood,  for  Defendant  in  Error. 

Caton,  J.  The  first  question  to  be  considered  arises  upon 
the  demurrer  to  the  two  first  counts  in  the  declaration,  and 
this  involves  a  construction  of  the  special  agreement  on 
which  those  counts  are  based.  By  the  agreement,  as  shown 
by  these  counts,  the  plaintiffs  agreed  to  construct  and  deliver 
to  the  defendant,  sixteen  locomotives,  for  which  they  were  to 
be  paid  by  the  defendant,  a  certain  stipulated  price  as  the 
locomotives  were  delivered.  The  plaintiffs  aver  that  they 
completed  and  delivered  five  of  the  engines,  and  were  pro- 
ceeding to  construct  the  others,  for  which  they  had  provided 
three  thousand  dollars  worth  of  material,  peculiarly  adapted 
for  that  purpose,  but  which  for  other  purposes  was  nearly 
valueless.  The  plaintiffs  then  aver  that  the  defendant  failed 
to  pay  for  one  of  the  locomotives  on  delivery,  and  for  the  last 
one  delivered,  they  failed  to  pay  at  all,  by  means  whereof 
the  plaintiffs  were  prevented  from  completing  their  contract, 
whereby  they  lost  the  profits  which  they  otherwise  would 
have  made,  and  also  the  value  of  the  material  on  hand,  to 
their  damage,  of  ten  thousand  dollars. 

It  will  be  observed  that  these  counts  do  not  go  for  the  value 
or  price  of  the  machine  delivered  and  not  paid  for,  but  for  the 
damages  sustained  in  being  prevented  from  completing  the 
contract,  and  the  question  is,  whether  the  failure  to  pay  for 
the  articles  delivered  as  stipulated,  was  such  a  breach  of  the 
contract  as  authorized  the  plaintiffs  to  abandon  it  and  recover 
"what  profits  they  might  have  made  by  completing  it.      I  have 
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examined  all  the  authorities  referred  to  by  counsel,  and  have 
made  diligent  search  myself,  but  have  found  no  case  where 
the  plaintiff  has  been  allowed  to  recover  for  losses  sustained, 
by  not  being  permitted  to  complete  the  contract,  unless  he 
has  been  prevented  from  going  on  with  his  work,  by  the 
positive  affirmative  act  of  the  other  party,  or  where  the 
other  party  has  neglected  to  do  some  act,  without  which, 
the  plaintiff  could  not,  in  the  nature  of  things,  go  on  with 
his  contract,  as  where  he  refused  to  furnish  a  place  whereon 
to  erect  a  building,  or  to  furnish  material  which,  by  the  con- 
tract was  to  be  put  in  the  works  and  which  was  to  be  pro- 
vided by  him.  In  such  a  case,  the  act  agreed  to  be  done  is 
clearly  a  condition  precedent  and  indispensable  to  enable  the 
other  party  to  go  on.  Where  the  act,  which  the  defendant 
was  bound  to  do,  is  by  the  terms  of  the  contract,  made  a  con- 
dition precedent,  to  the  performance  by  the  plaintiff,  either  in 
the  nature  of  things,  or  evidently  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was  entered  into,  then  the 
failure  to  do  the  act  does  of  itself  prevent  the  other  party  from 
performing,  as  much  as  if  he  were  forbidden  to  perform  it. 

But  no  where  have  I  found  a  case,  where  the  failure  to  pay 
the  consideration  for  the  work  as  it  progresses,  according  to 
the  terms  of  the  agreement,  has  been  held  such  an  act  or 
omission,  on  the  part  of  the  defendant,  as  to  prevent  the  other 
party  from  completing  the  contract.  It  is  undoubtedly  true 
that  the  failure  to  make  such  payments  may,  in  point  of  fact, 
leave  the  other  party  without  the  means  or  credit  to  go  on 
and  complete  the  job,  but  such  is  not  the  necessary  result  of 
such  a  failure,  and  we  cannot  safely  adopt  it  as  a  conclusion 
of  law,  that  it  does  prevent  the  party  from  going  on.  The 
prompt  payment  of  such  installments  might  be  indispensable 
to  enable  a  party  of  some  means  and  credit  to  go  on,  while 
another  of  larger  means  and  more  extended  credit  might  be 
able  to  complete  the  contract  without  embarrassment  or  sacri- 
fice. Can  we  inquire  into  the  actual  fact,  and  see  whether 
the  non-payment  did  really  stop  the  plaintiff  or  not,  and  thus 
administer  one  measure  of  law  to  a  poor  man  and  another  to 
the  rich  ?  A  stronger  may,  in  like  manner,  prevent  the  party 
from  performing  a  contract,  and  even  subject  him  to  damages 
for  non-performance,  by  failing  to  pay  him  money  promptly 
when  due,  still  he  cannot  be  liable  for  the  damages  thus 
resulting,  as  the  consequence  of  the  failure  to  pay  the  money. 

The  law  has  necessarily  prescribed  different  consequences, 
and  another  and  uniform  measure  of  damages  for  a  failure  to 
pay  money  when  due,  and  ordinarily  it  is  the  same  whether 
it  be  due  in  installments  as  the  work  progresses,  or  when  the 
job  is  completed  and  the  whole  is  due.     The  defendant  might 
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owe  the  plaintiff  upon  another  account,  to  become  due  at  a 
specified  time,  upon  which  the  plaintiff  relies  for  the  means  of 
completing  the  contract  at  the  time  he  enters  into  it,  and  a 
failure  to  pay  such  money,  would  be  as  likely  to  prevent  him 
from  going  on  with  the  work,  as  if  it  were  an  installment  due 
upon  the  work  itself,  and  there  would  be  as  much  propriety, 
both  in  reason  and  in  law,  to  permit  him  to  say  that  the 
defendant  had  thereby  prevented  him  from  fulfilling  his  con- 
tract, and  call  upon  him  to  pay  for  what  profits  he  would  have 
made,  had  he  not  been  thus  prevented  from  going  on  with  the 
work.  When  money  becomes  due  upon  the  partial  comple- 
tion of  a  contract,  it  is  difficult  to  say  that  it  is  any  more  than 
so  much  money  due  the  party,  and  which  ought  to  be  paid,  to 
enable  him  to  complete  that  or  some  other  enterprise  as  his 
interests  or  inclinations  may  dictate ;  and  to  thus  distinguish 
it  from  money  which  may  be  due  him  upon  any  other  account. 
If  the  money  is  paid  when  due,  it  cannot  be  distinguished 
from  other  money  which  the  contractor  may  receive  from  the 
same  or  other  parties.  He  may  apply  it  in  the  further  execu- 
tion of  the  contract,  or  to  other  purposes,  as  he  may  choose. 
The  party  paying  it,  has  no  right  to  insist  upon  its  application 
or  expenditure  in  any  particular  way. 

A  contract,  no  doubt  may  be  so  drawn  as  to  make  the  pay- 
ment of  a  part  of  the  consideration  by  installments  as  the  work 
progresses,  or  at  stated  times,  independently  of  the  progress  of 
the  work ;  a  condition  precedent  to  the  further  prosecution  of 
the  work,  and  make  its  non-payment  such  a  substantial  viola- 
tion of  the  contract  as  to  authorize  the  other  party  to  abandon 
the  work  and  sue  upon  it,  as  for  having  been  prevented  from 
completing  it  by  the  act  of  the  party  who  had  thus  failed  to 
perform  such  condition  precedent.  But  the  law  cannot  infer 
such  a  consequence  from  the  ordinary  obligation  to  pay  money 
at  a  particular  time,  or  upon  a  completion  of  a  specified  part 
of  the  work.  In  order  to  give  a  contract  such  an  effect,  it 
should  contain  some  provision  showing  that  it  was  the  inten- 
tion of  the  parties,  that  the  non-payment  of  the  money  as 
stipulated,  should  produce  such  a  result  upon  their  rights. 
No  doubt  parties  have  a  right  to  make  such  a  contract,  and  it 
is  the  duty  of  courts  to  give  effect  to  the  intentions  of  the  par- 
ties when  that  is  manifest,  even  regardless  of  technical  and 
arbitrary  rules  of  construction,  when  such  rule  would  defeat 
the  evident  intention  of  the  parties,  but  such  intention  must 
be  found  in  the  expressions  used  in  the  contract,  and  is  not  to 
be  guessed  at  as  being  probable,  from  the  extent  or  magnitude 
of  the  contract,  when  there  are  no  expressions  in  the  contract 
evincing  such  intention,  which  would  be  required,  to  author- 
ize such  construction,  were  the  subject  matter  of  the  contract 
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less  important,  or  the  amount  of  the  payments  withheld  more 
insignificant. 

In  this  case,  we  have  a  contract  for  the  manufactory  and 
delivery  of  sixteen  engines,  each  to  be  paid  for  on  delivery, 
without  any  expression  or  intimation,  that  the  parties  expected 
or  intended  that  any  extraordinary  consequences  were  to  fol- 
low, if  the  money  was  not  paid  when  due.  All  that  the  con- 
tract provides  is,  that  so  much  in  money  and  so  much  in  bonda 
shall  become  due  upon  the  delivery  of  each  engine.  By  its 
terms,  it  simply  gives  the  party  a  cause  of  action  for  that 
amount,  which  may  be  sued  for  and  recovered,  if  not  paid  at 
the  time.  The  contract  provides  for  no  other  penalty  or  lia- 
bility, and  the  law  imposes  no  other,  except,  perhaps,  that  this 
violation  of  the  contract  by  the  defendant  in  failing  to  make 
the  payment,  may  justify  the  plaintiffs  in  treating  the  contract 
as  rescinded,  and  in  suing  for  the  amount  due,  in  an  action  for 
goods  sold  and  delivered,  or  the  plaintiffs  were  at  liberty  to 
bring  an  action  upon  the  contract  and  recover  the  amount 
due,  treating  the  agreement  to  pay,  as  mutual  and  independ- 
ent, so  far  as  the  contract  remained  unexecuted  on  their  part, 
and  still  go  on  and  complete  it,  and  at  the  end  recover  the 
full  amount  due  on  the  contract,  and  thus  realize  the  profits 
which  they  now  allege  they  have  lost  by  not  completing  it. 
This  they  were  at  liberty  to  do.  The  defendant  did  not  refuse 
to  receive  any  more  locomotives  under  the  contract,  or  forbid 
the  plaintiffs  to  go  on  and  complete  it,  or  in  any  way  put  it 
out  of  their  power  to  fulfill  it,  as  was  done  in  every  case 
referred  to  by  counsel,  or  which  I  have  been  able  to  find. 
Upon  these  two  first  counts  the  plaintiffs  do  not  claim  to 
recover  the  amount  due,  for  the  locomotives  delivered,  but 
only  for  the  value  of  materials  on  hand  and  the  loss  of  profits. 
The  amount  due  was  recovered  under  other  counts. 

Wo   think  the   court  properly  sustained  the  demurrer,  and 
its  iudgment  mnst  be  affirmed. 

Judgment  ajjirrned. 
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The  County  of  Christian,  Appellant,  v.  Jacob  Overholt 
et  al.,  Appellees. 

APPEAL  FROM  MACON. 

A.  contracted  to  build  a  house  for  B.,  to  be  paid  for  in  installments :  Held,  That  on 
the  non-payment  of  one  of  these  installments,  when  due,  A.  could  not  abandon  the 
contract  and  recover  the  profits  he  might  have  made  by  completing  the  building, 
where  such  payment  was  not  expressly  made  a  condition  precedent  to  the  fulfilling 
of  the  contract  by  A. 

In  such  case  A.  cannot  recover  for  prospective  profits,  unless  he  is  absolutely 
prohibited,  by  some  act  or  omission  of  B.,  from  completing  his  part  of  the 
contract. 

Assumpsit,  by  plaintiff  below,  on  a  written  contract  in  rela- 
tion to  building  a  court  house.  Plea,  non-assumpsit,  with 
notice  that  plaintiff  did  not  perform;  and  a  second  plea  that 
plaintiff  did  not  perform.  The  bill  of  exceptions  is  in  the 
words  and  figures  following : 

Be  it  remembered,  that  on  the  trial  of  this  cause,  the 
plaintiffs  gave,  in  evidence,  the  following  contract  and  specifi- 
cations, to  wit:  "Article  of  agreement  made  and  entered 
into  this  3d  day  of  February,  A.  D.  1854,  by  and  between 
Jacob  Overholt  and  David  F.  Squier,  of  Christian  county,  of 
the  first  part,  and  Horatio  M.  Vandever,  Joseph  H.  Clark  and 
John  Barnes,  judge  and  associate  justices  of  the  county  court 
within  and  for  the  County  of  Christian,  and  State  of  Illinois, 
for  and  in  behalf  of  the  said  county,  of  the  second  part,  wit- 
nesseth,  that  the  said  Overholt  and  Squier,  of  the  first  part, 
undertake  and  agree,  on  their  part,  to  Luild  a  court  house,  on 
the  public  square,  in  the  town  of  Taylorville.  in  the  County 
of  Christian,  where  the  present  court  house  now  stands,  and 
furnish  all  the  materials  therefor,  according  to  the  plan  and 
specifications  now  on  file  in  the  office  of  the  clerk  of  the  county 
court  of  said  county,  with  the  exceptions  hereinafter  men- 
tioned ;  and  it  is  expressly  agreed  by  the  said  parties  that  all 
the  materials  shall  be  of  the  best  quality,  and  the  work 
executed  in  the  very  best  manner  and  the  approved  modern 
style,  coming  up  fully  to  the  said  plan  and  specifications ;  the 
stone  work  to  be  equal  in  quality  and  execution  to  the  stone 
work  in  the  court  house  in  the  city  of  Springfield,  Illinois,  and 
the  brick  equal  in  quality  to  those  in  the  court  house  in  Hills- 
borough, Illinois.  The  shingles  of  the  roof  are  to  be  laid  in 
paint  of  white  lead,  in.  a  good,  workmanlike  manner.  The 
partition  walls  are  to  be  of  brick,  except  when  the  stairs  may 
interfere."  The  "walls  on  each  side  of  the  hall,  in  first  story, 
and   the   two  north  partition  walls,  are  to  be  thirteen  inches 
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thick.  The  other  partition  walls  are  both  nine  inches,  above 
and  below.  The  outside  walls  of  the  building  are  to  be 
painted  with  one  coat  of  good  paint  of  red  lead,  one  coat  of 
vermillion,  and  neatly  penciled.  The  plan  of  the  court  room 
is  also  to  be  altered  so  as  to  have  the  lawyers'  bar  to  run 
straight  with  the  dotted  lines,  as  per  plan,  and  the  lawyers' 
table  ommilted.  The  clerk's  table  is  to  correspond  with  the 
judge's  bench.  The  jury  benches  are  to  be  raised  as  near  in 
the  proportion  of  the  auditors'  benches  as  can  be,  without 
obstructing  the  wiudows.  The  plastering  on  the  side  walls  to 
be  on  the  brick,  but  in  other  respects  according  to  plan  and 
specifications.  Now,  it  is  expressly  agreed  between  the  said 
parties,  that  the  house  is  to  be  fully  completed  in  every  par- 
ticular, and  it  is  intended  that  the  plan  and  specifications  and 
this  contract  shall  specify  everything  necessary  to  such  com- 
pletion. Yet  if  it  should  hereafter  appear  that  there  is  any- 
thing omitted  that  is  necessary  to  such  completion,  the  said 
Overholt  and  Squier  agree  to  do  the  same.  The  house  is  to 
be  fully  completed  and  delivered  to  the  said  county  court  on 
or  before  the  first  day  of  December,  A.  D.   1855. 

"And  the  said  party  of  the  second  part,  for  and  on  behalf 
of  the  said  county,  agree  to  pay  the  said  Overholt  and  Squier 
the  sum  of  fifteen  thousand  dollars,  out  of  the  treasury  of  the 
said  county,  at  the  time  and  in  the  manner  following,  to  wit: 
Two  thousand  dollars  in  cash,  on  or  before  the  20th  of  March 
next.  One  thousand  dollars  bond  when  the  foundation  of  said 
house  is  laid  and  stone  work  completed ;  one  thousand  dollars 
bond  when  the  walls  of  the  first  story  are  up ;  and  four  thou- 
sand dollars  bond  when  the  walls  are -up  and  the  roof  fully 
completed ;  and  when  the  house  is  fully  inclosed,  a  bond  for 
three  thousand  five  hundred  dollars,  payable  one  year  from 
the  date  thereof;  and  when  the  house  is  fully  completed  in 
every  respect,  and  received  by  the  county  court,  a  bond  for 
the  like  sum  of  three  thousand  and  five  hundred  dollars,  pay- 
able two  years  from  the  date  thereof.  Said  bonds  are  all  to  be 
drawn  for  and  on  behalf  of  said  county  in  favor  of  said  parties 
of  the  first  part,  and  delivered  to  them  at  the  time  above  speci- 
fied, and  are  to  draw  six  per  cent,  interest  from  the  date  thereof; 
and  the  said  party  of  the  second  part  undertake  and  agree,  for 
and  on  behalf  of  said  county,  that  three  thousand  dollars  of 
said  bonds  shall  be  cashed  at  the  treasury  of  said  county 
on  or  before  the  20th  day  of  March,  1855,  provided  said  bonds 
shall  be  issued  to  that  amount,  and  the  same  shall  thereafter 
be  cashed  as  presented,  and  issued  to  that  amount. 

"The  foundation  of  the  partition  walls  shall  be  of  stone,  aa 
specified  in  plan  and  specifications. 
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"In  testimony  whereof,  the  said  parties  hereunto  set  their 
hands  and  seals,  in  duplicate,  the  day  and  year  first  above 
written 

J.  OVERHOLT.  [seal.] 

D.  F.  SQUIER,  [seal.] 

H.  M.  VANDEVER, 

Judge  County  Court,         [SEAL.] 

JOHN  BARNES,  [seal.] 

J.  H.  CLARK."  [seal.] 

"It  is  understood  by  the  parties  that  vault  and  safes  are  no 
part  of  the  building  of  the  court  house. 

H.  M.  YANDEVER, 

Judge  County  Court,  [SEAL.l 

JOHN  BARNES,  [seal.] 

.  J.  H.  CLARK."  [seal.] 

The  plaintiffs  claimed,  July  25th,  1853,  to  have  completed 
the  foundation  and  stone  work  of  the  court  house,  having 
placed  the  foundations  of  the  partition  walls  not  three  feet 
below  the  surface,  but  very  near  the  surface ;  sinking  them 
only  from  five  to  ten  inches  in  some  places ;  and  thereupon 
claimed  the  one  thousand  dollar  bond,  which,  by  the  contract, 
was  to  be  issued  on  the  completion  of  that  part  of  the  contract. 
Vandever,  a  member  of  the  county  court  (the  court  not  being 
in  session),  insisted  that  that  part  of  the  work  was  not  com- 
pleted according  to  the  contract,  because  the  foundations  of 
the  partition  walls  were  not  placed  three  feet  beneath  the 
surface,  and  for  this  reason  refused  to  have  the  bond  issued. 
Plaintiffs  wished  Vandever  to  have  the  court  called  to  issue 
the  order  or  bond,  but  it  was  not  done.  Plaintiffs  said  they 
needed  the  money  to  pay  hands.  Vandever  said  the  plaintiffs 
had  the  money  in  their  own  hands,  and  could  use  it,  but  the 
bond  should  not  be  issued  unless  the  foundations  of  the  middle 
walls  should  be  made  according  to  the  contract ;  and  that  the 
work  should  not  be  received  as  it  was.  The  plaintiffs  dropped 
this  job  and  never  did  any  more. 

There  was  no  other  evidence  tending  to  show  the  defendant 
hindered  or  prevented  the  plaintiffs  from  completing  the  job. 
The  plaintiffs  proved  by  one  architect  and  active  carpenter, 
and  three  retired  carpenters,  that,  in  their  construction  of  the 
contract,  specifications  and  plans,  the  work  was  done  according 
to  the  contract.  The  defendant  proved,  by  one  active  architect 
and  builder,  and  four  active  carpenters,  that,  according  to  their 
construction  of  the  contract,  specifications  and  plans,  the  work 
was  not  done  according  to  the  contract.  The  defendant  also 
proved  that,  after  the  contract'  was  executed,   the    plaintiffs 
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anxiously  and  repeatedly  entreated  the  defendant  to  release 
them  from  putting  the  middle  foundations  three  feet  deep, 
without  denying  their  obligation  to  do  so. 

On  this  part  of  the  case  the  defendant  asked  the  court  to 
instruct  the  jury  as  follows,  to  wit: 

"That  even  if  the  foundation  and  stone  work  was  completed 
according  to  the  true  meaning  of  the  contract,  still  the  refusal 
of  Vandever  to  acknowledge  that  that  part  of  the  work  was 
so  completed,  and  his  consequent  refusal  to  issue  the  thousand 
dollar  bond,  furnished  no  legal  excuse  for  the  plaintiffs'  stop- 
ping the  job ;  and  the  plaintiffs  are  not,  under  the  evidence  in 
this  case,  entitled  to  recover  anything  for  supposed  profits  they 
might  have  made  by  finishing  the  job." 

Which  the  court  refused  to  give,  and  to  which  refusal  the 
defendant  then  and  there  excepted.  There  was  no  evidence, 
other  than  as  above  stated,  tending  to  show  that  defendant 
hindered  or  prevented  the  plaintiffs  from  completing  the  job, 
and  none,  than  as  above,  tending  to  show  that  the  contract 
was  abandoned  by  the  mutual  consent  of  the  parties. 

The  foregoing  is  all  the  evidence  necessary  to  present  the 
points. 

The  jury  found  for  the  plaintiffs. 

The  defendant  moved  for  a  new  trial,  on  the  grounds,  first, 
that  the  court  refused  a  proper  instruction ;  and,  secondly, 
because  the  verdict  was  contrary  to  law  and  evidence;  the 
plaintiffs  never  having  completed  the  contract,  and  having 
given  no  evidence  of  an  abandonment  of  it  by  mutual  consent, 
or  of  any  legal  excuse  for  their  discontinuing  the  job  without 
the  consent  of  the  defendant. 

The  court,  Emerson,  Judge,  presiding,  overruled  the  motion, 
and  rendered  judgment  on  the  verdict;  to  which  overruling 
and  judgment  the  defendant  then  and  there  excepted,  and 
now  pravs  that  his  bill  of  exceptions,  be  signed,  sealed  and 
made  part  of  the  record  of  this  cause,  which  is  accordingly 
done. 

The  County  of  Christian  appeals  to  this  court,  and  assigns 
for  error,  that  the  court  below  erred  in  overruling  the  demurrer 
to  the  declaration ;  in  sustaining  the  demurrer  to  the  plea ;  in 
refusing  a  proper  instruction ;  in  overruling  the  motion  for  a 
new  trial ;  and  in  rendering  judgment  for  the  plaintiffs  below. 

S.  T.  Logan  and  A.  Lincoln,  for  Plaintiff  in  Error. 

Stuart  and  Edwards,  for  Defendants  in  Error. 

Caton,  J.  The  declaration  in  this  case  is  in  assumpsit.  The 
first  count  is  on  an  agreement  which  is  set  out  in  haec  verba, 
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This  agreement  provides  that  the  plaintiffs  below  should, 
within  a  certain  time,  build  a  court  house  for  the  county, 
according  to  certain  plans  and  specifications  referred  to.  By 
the  agreement,  the  county  undertook  to  pay  the  plaintiffs  two 
thousand  dollars  on  a  day  named,  and  to  give  its  bond  for  one 
thousand  dollars  when  the  foundations  should  be  laid  and  the 
stone  work  done,  and  then  the  balance  of  the  payments, 
amounting  to  $15,000,  are  specified. 

The  second  count  is  on  a  sjmilar  agreement,  which  is  set  out 
in  substance  only.     Then  follow  the  common  counts. 

The  first  two  counts  aver  that  the  foundations  were  up  and 
the  stone  work  completed,  but  that  the  defendant  refused  to 
accept  the  work  under  the  contract,  and  pay  the  county  bond  as 
stipulated.  On  the  trial,  the  plaintiffs  introduced,  in  evidence, 
the  agreement  declared  on,  and  proved  that  they  had  completed 
the  foundations  and  stone  work,  according  to  the  terms  of  the 
agreement,  as  the  jury  found;  and  that  the  county  judge  refused 
to  accept  the  work,  alleging  that  it  was  not  done  as  required 
by  the  contract,  and  refused  to  deliver  the  bond ;  and  rested. 
Among  other  things,  the  defendant  below  asked  the  court  to 
instruct  the  jury,  "That  the  refusal  of  the  county  judge  to 
accept  the  work  and  issue  the  bond,  did  not  authorize  the 
plaintiffs  to  abandon  the  contract  and  recover  such  profits  as 
they  might  have  made  had  they  completed  the  work."  This 
instruction  the  court  refused  to  give,  to  which  the  defendant 
excepted,  and  this  presents  the  only  question  which  we  are 
called  upon  to  decide  in  this  cause.  This  is  substantially  the 
same  question  as  that  decided  in  Palm  and  Robertson  v.  The 
Ohio  and  Miss.  R.  R.  Co.,  ante  p.  217.  And  if  there  be  any 
difference,  it  is  in  favor  of  that  case.  The  plaintiffs  could  only 
recover  for  prospective  profits  where  they  have  been  prevented 
from  going  on,  either  by  some  affirmative  act  of  the  defendant, 
as  by  being  ordered  to  desist  from  further  work,  or  by  the 
omission  to  perform  some  condition  precedent  to  the  further 
prosecution,  as  to  furnish  or  do  something  necessary  to  its 
further  progress.  As  shown  in  the  case  referred  to,  payment 
of  installments  ot  the  compensation  money  will  not  be  held  to 
be  such  a  condition  precedent,  at  least,  unless  it  is  so  made  by 
the  express  and  positive  provisions  of  the  agreement  or  con- 
tract ;  and  the  payment  of  this  bond  must  be  considered  in 
the  same  light.  Indeed,  in  this  case,  the  undertakings  for  the 
payments  of  the  price  of  the  work  are  more  independent  in 
their  character  than  were  those  in  the  case  of  Palm  and 
Robertson,  and  the  agreement  to  build  and  complete  the  court 
house  seems  to  be  quite  independent  of  the  payment  of  the 
money;  and  the  agreement  to  pay  the  first  two  thousand 
dollars,  which  was  to  be  paid  on  a  day  specified,  is  not  made 
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to  depend  in  any  way  upon  the  progress  of  the  work;  but  the 
county  obligated  itself  to  pay  it  at  all  events  on  that  day,  as 
much  so  as  if  it  had  been  put  in  the  form  of  a  note  or  bond. 
The  next  payment,  which  is  the  one  about  which  the  dispute 
arose,  was  dependent  upon  the  completion  of  certain  portions 
of  the  work,  but  it  was  dependent  upon  that  alone ;  and  when 
that  was  performed,  it  ceased  to  be  dependent,  and  occupied 
the  same  independent  position  as  the  former,  save  only  the 
necessity  of  the  proof  that  the  condition  had  been  performed. 
Then  it  became  a  simple  money  demand,  or,  rather,  a  demand 
for  the  $1,000  bond,  upon  the  refusal  to  deliver  which  a  cause 
of  action  at  once  arose  in  favor  of  the  plaintiffs  for  its  value. 
It  may  be  that  its  non-payment  might  serve  as  an  excuse  for 
the  abandonment  of  the  work,  had  the  county  sued  the 
plaintiffs  for  not  completing  the  house ;  but  if  so,  it  would  be 
upon  the  ground  that  the  agreement  had  been  rescinded  by 
the  mutual  consent  of  all  parties. 

The  instruction  should  have  been  given,  and  the  judgment 
must  be  reversed  ami  the  cause  remanded. 

Judgment  reversed. 


Murray  McConnel,  Appellant,  v.  The  Delaware   Mutual 
Safety  Insurance  Company  et  al.,  Appellees. 

APPEAL  FROM  CASS. 

If  a  party  insured,  who  causes  the  fire  by  which  his  goods  were  destroyed,  by  false 
representations  should  recover  from  the  insurers,  he  may  be  compelled  to  refund 
what  has  been  paid  him. 

Where  a  cause  of  action,  or  a  defense,  is  based  upon  a  charge  of  crime,  to  sustain 
either,  the  proof  must  be  full  and  satisfactory. 

In  cases  arising  out  of  insurance  policies,  where  it  is  necessary  to  establish  facts 
which  show  a  crime,  the  same  degree  of  proof  is  required  to  sustain  the  action  or 
defense  that  would  be  required  to  procure  a  conviction  under  an  indictment  for  the 
same  offense. 

On  the  10th  of  August,  1853,  complainant  filed  his  bill  in 
chancery,  in  the  Cass  Circuit-  Court  against  the  Delaware 
M.  S.  Insurance  Company,  Peter  Sweat,  David  Logan,  John 
Q.  Van  Ness,  Benjamin  E.  Roney  and  Charles  P.  Dunbaugh. 
The  bill  shows  that  on  the  5th  of  May,  1853.  Roney  was 
indebted  to  Goodheart  and  Ackerland  in  the  sum  of  about 
$6,029  for  goods;  that  Roney  was  then  doing  a  profitable 
business  at  Beardstown ;  that  Sweat,  pretending  to  be  the 
agent  of  the  Delaware  M.  S.  Insurance  Company,  went  to 
Roney's  store  and  charged  him  with  arson,  and  with  defrauding 
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the  insurance  company  by  obtaining  from  it  $4,400  j  and, 
under  threats  of  immediate  prosecution,  demanded  from 
Roney  repayment  of  the  $4,400,  or  security.  Roney  asserted 
his  innocence,  and  his  ability  to  establish  it.  Sweat  proposed  a 
private  examination,  and  that  there  should  be  no  prosecution, 
and  drew  up  the  following  paper,  to  be  signed  by  Roney : 

"I,  Benjamin  E.  Eoney,  do  hereby  bargain,  sell  and  deliver  to  the  Delaware  M.  S. 
Insurance  Company,  of  Philadelphia,  the  goods,  wares  and  merchandise  set  forth 
and  mentioned  in  the  foregoing  pages  of  this  invoice  book  (less  $821.87  worth  sold 
from  the  same  up  to  this  date) ,  in  consideration  of  and  for  the  purpose  of  securing 
said  company  for  the  sum  of  $4,400.50,  paid  and  advanced  by  said  company  to  said 
Roney  on  account  of  an  alleged  bona  fide  loss  by  fire,  at  Beardstown,  on  the  10th  of 
February,  1853,  of  merchandise  insured  by  said  company,  which  loss  said  Roney 
claims  to  be  bona  fide,  and  which  said  company  alleges  to  be  wrongful.  This  con- 
veyance is  subject  to  the  following  conditions :  First,  The  sale  of  said  goods,  ware* 
and  merchandise  is  to  proceed  under  the  direction  and  control  of  David  Logan  and 
John  Q.  Van  Ness,  as  agents  of  said  Delaware  M  .  S.  Insurance  Company.  Second, 
In  the  event  that,  upon  an  examination,  it  appears  that  said  money,  $4,400,  paid  to 
said  Roney,  as  aforesaid,  was  justly  and  rightly  paid  by  said  insurance  company, 
the  above  described  goods,  wares  and  merchandise  conveyed  as  aforesaid,  and  the 
proceeds  of  sale,  after  deducting  expenses  of  sale,  are  to  be  paid  and  delivered  over 
to  said  B.  E.  Roney. 

B.  E.  RONEY." 

Dated  this  5th  of  May,  A.  D.  1853. 

This  paper  was  written  in  Roney's  book  of  invoices  of 
goods,  which,  to  the  amount  of  $5,000,  were  then  in  store, 
excepting  a  small  amount  sold. 

Roney,  moved  by  threats  and  promises  of  Sweat,  signed 
the  paper,  and  thereupon  Sweat  caused  Roney  to  be  arrested 
for  arson,  and  as  the  agent  for  said  company,  took  possession 
of  Roney's  store,  goods,  books,  papers,  etc.,  including  goods, 
jewelry,  etc.,  not  mentioned  in  invoices.  Logan  and  Van 
Ness,  peculiarly  irresponsible  young  men,  were  put  in  pos- 
session of  said  store,  goods,  books  and  accounts  by  Sweat,  and 
are  selling  goods  on  credit.  Said  goods,  etc.,  are  worth  about 
$7,000.  One  C.  P.  Dunbaugh  is  illegally  in  possession  of 
certain  trunks  containing  jewelry,  etc.,  claiming  to  retain 
them,  under  Sweat,  for  the  same  object  the  goods  mentioned 
in  the  assignment  are  held.  At  the  May  term,  1853,  of  the 
Cass  Circuit  Court,  judgment  was  rendered  in  favor  of  Good- 
heart  and  Ackerland  against  Rooney,  for  $6,029.80  and  costs 
on  above  debt;  which  judgment  belongs  to  complainant. 

That  an  execution  was  issued  on  said  judgment  to  the 
sheriff  of  Cass  County,  which  has  been  returned  "no  property 
found"  and  is  unpaid.  That  the  Delaware  M.  S.  Insurance 
Company  is  a  foreign  corporation,  beyond  the  reach  of  process. 
That  the  assignment  is  void. 
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Bill  charges,  1st.  That  said  company  is  not  responsible  for 
taking  said  goods ;  is  not  bound  by  the  acts  of  Sweat,  and  has 
no  legal  existence. 

3d.  If  the  company  has  the  power  to  do  said  acts,  and  is 
bound  by  Sweat's  acts,  yet  the  company  has  no  means  to 
repay  the  proceeds  of  said  goods  within  reach  of  the  process 
of  this  court,  and  the  real  owner  of  said  goods,  by  reason  of 
said  solvency,  would  lose  the  proceeds  thereof. 

The  bill  prays  process  against  said  respondents,  and  calls 
for  their  answers;  prays  that  the  court  decree  the  assignment 
void ;  that  the  property  be  sold  and  applied  to  pay  complain- 
ants debts  and  costs;  that  an  injunction  issue  restraining 
respondents  from  intermeddling  with  said  goods,  debts  and 
accounts ;  that  Logan  and  Van  Ness  render  an  account ;  that 
a  receiver  be  appointed ;  that  after  he  shall  have  given  bond, 
the  injunction  issue ;  that  Logan  and  Van  Ness  deliver  over 
all  effects  to  the  receiver,  subject  to  the  order  of  court,  and  for 
general  relief. 

Answer  of  Delaware  M.  S.  Insurance  Company  sworn  to 
by  William  Martin,  president  of  the  company.  That  Peter 
Sweat  is  the  general  agent  of  the  insurance  company  in  Illi- 
nois, and  was  so  constituted  on  the  20th  of  November,  1844; 
that  on  the  10th  of  October,  1850,  respondent  issued  a  policy  of 
insurance  to  Roney  for  $3,500,  which  policy  was  twice  renewed 
and  increased  to  $5,000;  that  on  the  10th  of  February  1853, 
the  merchandise  covered  by  the  policy  was  destroyed  by  fire, 
which  policy  and  renewals  are  made  exhibits.  That  Roney, 
by  letter  of  the  10th  of  February,  1853,  notified  respondent, 
through  Sweat,  of  the  loss;  that  by  protest  sworn  to  by  Roney 
on  the  19th  of  February,  1853,  Roney  claimed  his  loss  to  be 
$6,805.60;  that  on  the  28th  of  March,  1853,  respondent  paid 
Roney  the  sum  of  $4,400.43,  and  that  payment  of  the  full 
claim  of  Roney  was  refused  on  the  ground  that  a  portion  of 
the  property  lost,  being  certain  furniture,  jewelry  and  cutlery, 
was  not  covered  by  the  terms  of  the  policy.  That  by  a  sup- 
plemental protest  sworn  to  by  Roney,  he  claimed  that  of 
the  property  destroyed  by  fire,  at  the  date  of  the  fire,  there 
was  furniture  of  the  value  only  of  $107.50,  and  jewelry  and 
cutlery  of  the  value  only  of  $94.44.  That  respondent's  agent, 
Sweat,  ascertaining  thereafter  that  Roney  had  caused  the  fire 
of  the  10th  of  February,  1853,  with  the  design  to  defraud 
respondent,  procured  from  Roney,  on  the  5th  of  May,  1853, 
the  assignment  and  delivery  to  respondent  of  certain  goods 
and  property,  amounting  in  value  to  $5,282.86;  the  assign- 
ment being  the  same  set  forth  in  the  complainants  bill,  and 
that  in  procuring  said  assignment,  Sweat  did  not  use  threats 
or  other  undue  means. 
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Respondent  charges  that  Roney  caused  the  fire  of  the  10th 
of  February,  1853,  and  that  the  loss  of  his  property  by  said 
fire  was  fraudulent  on  his  part,  and  sets  forth  various  facts 
evidencing  Roney's  guilt. 

That  the  property  assigned  by  Roney,  and  the  contents  of 
the  store,  including  property  there  concealed  in  the  store,  were 
delivered  over  to  respondent  on  the  5th  of  May,  1853;  that 
such  change  of  possession  was  open,  notorious  and  exclusive, 
and  that  Roney  at  no  time  after  the  5th  of  May,  1853,  had 
or  claimed  to  have  any  possession  of  the  storehouse  or  any  ot 
the  property  in  it  on  the  5th  of  May,  1853;  that  all  the  acts 
of  Sweat  in  the  premises  were  adopted  and  ratified  by 
respondent ;  that  respondent  is  solvent. 

Respondent  admits  the  rendition  of  the  judgment  against 
Roney,  in  favor  of  Goodheart  and  Ackerland,  for  the  use  of 
complainant  for  $6,029.84,  issue  of  execution  on  said  judg- 
ment and  sheriff's  return  of  "no  property  found,"  but  avers 
that  at  the  date  of  the  rendition  of  said  judgment,  the  com- 
plainant knew  that  respondent  was  in  possession  of  the  goods 
and  property  in  controversy,  and  that  Roney  had  been  arrested 
for  arson.  That  Roney  transferred  to  complainant,  simulta- 
neously with  the  rendition  of  the  said  judgment,  goods  and 
property  valued  at  $3,700. 

Answer  of  Peter  Sweat  sworn  to. 

His  answer  shows  his  agency  by  the  appointment  of  the 
20th  of  November,  1844;  and  the  facts  as  set  forth  in  the 
answer  of  Martin;  that  respondent  ascertaining  that  Roney 
had  defrauded  the  insurance  company,  went  to  Beardstown, 
communicated  to  Roney  his  belief  of  Roney's  fraud,  and 
demanded  of  him  to  refund  the  money  paid  by  the  insurance 
company,  or  to  secure  its  repayment.  The  answer  details  the 
particulars  of  his  interviews  with  Roney,  denying  that  he 
made  any  threats  or  promises  to  Roney,  and  showing  that  he 
expressly  stated  to  Roney  that  he  "had  no  promises  to  make 
nor  any  pledges  to  give/'  That  Roney,  on  his  own  sugges- 
tion as  to  the  mode  of  security,  agreed  to  assign  his  stock  of 
goods,  and  did  execute  the  written  assignment  set  forth  in 
complainant's  bill;  that  Roney  delivered  over,  in  the  presence 
of  his  clerks,  to  the  Delaware  M.  S.  Insurance  Company,  his 
whole  stock  of  goods,  stating  to  the  clerks  that  they  would  act 
as  the  employees  of  the  Insurance  Company  until  further 
arrangements  were  made ;  that  Sweat  proposed  and  insisted 
upon  an  immediate  examination  of  the  store,  and  that  Roney 
suggested  various  expedients  to  delay  the  examination ;  that 
Sweat  made  an  examination  and  found  concealed  in  a  chest 
and  trunks  that  were  kept  locked,  many  articles  of  Roney's 
old  stock  and  goods ;   that  he  also  found  a  bill  in  Roney's 
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hand  writing,  dated  2d  of  May,  1853,  headed  "B.  E.  Roney 
bought  of  sundries,"  purporting  to  be  a  bill  of  sale  of  divers 
goods  bought  at  Beardstowu ;  that  the  goods  enumerated  in 
this  bill  were  the  same  goods  belonging  to  Roney's  old 
stock  found  concealed.  The  answer  further  charges  Roney 
with  causing  the  loss  by  setting  the  fire  of  the  10th  of  Feb- 
ruary, 1853,  with  design  to  defraud  the  insurance  company; 
setting  forth  various  facts  evidencing  his  guilt.  Denies  that 
Roney  had  possession  of  the  goods  or  store  after  the  assign- 
ment, and  shows  that  the  possession  of  the  storehouse  and 
property,  as  well  as  that  described  in  the  invoice  as  that  con- 
cealed, was  openly,  notoriously  and  exclusively  in  the  hands 
of  the  insurance  company  from  and  after  the  morning  of  the 
5th  of  May,  1853.  That  the  goods  found  concealed  were 
delivered  over  to  the  receiver,  and  that  he  had  fully  accounted 
to  the  receiver  for  all  the  property  and  proceeds  of  property 
that  had  come  to  his  hands.  That  all  respondent's  acts  as 
agent  were,  from  time  to  time,  reported  and  approved.  An- 
swer admits  the  judgment  of  Goodheart  and  Ackerland  against 
Roney.  Execution  and  sheriff's  return  of  "no  property  found,'' 
but  denies  that  complainant  is  an  innocent  purchaser,  showing 
that  complainant  bought  with  full  knowledge  of  the  assignment 
to  the  Delaware  M.  S.  Insurance  Company,  and  the  possession 
under  it,  and  of  Roney's  guilt. 

Decree  of  court  at  November  term,  1855.  That  there  be 
allowed  the  receiver  seven  per  cent,  commissions.  That  the 
proceeds  of  the  goods  set  forth  in  the  invoice  book,  in  which 
the  assignment  of  Roney  was  written,  less  a  proportionate 
part  of  the  expense  account,  and  commissions  of  receiver, 
amounting  to  $3,709.78,  be  paid  to  Delaware  M.  S.  Insurance 
Company. 

That  the  proceeds  of  goods  not  set  forth  in  said  invoice 
book,  less  a  proportionate  part  of  the  expense  account,  and 
commissions  of  receiver,  being  $319.53,  be  paid  to  complain- 
ant, to  be  applied  as  a  credit  on  the  judgment  of  Goodheart 
and  Ackerland  against  Roney. 

That  one-half  of  the  costs  be  paid  by  the  Delaware  M.  S. 
Insurance  Company,  and  the  other  half  by  the  complainant. 

To  reverse  this  decree,  complainant  brings  said  cause  to  this 
court. 

J.  Grimshaw  and  M.  McConnel,  for  Appellant. 

A.  Lincoln  and  H.  E.  Dummer,  for  Appellees. 

Caton,  J.  There  is  no  dispute  about  the  principles  of  law 
as  to  the  rights  of  the  parties  here.      The  only  controversy  is 
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one  of  fact.  This  question  is  an  important  one,  for  it  involves 
the  inquiry  as  to  the  guilt  or  innocence  of  Roney  of  the  crime 
of  arson,  in  burning  his  store  and  stock  of  goods  covered  by 
the  policy  of  insurance,  and  incidentally  of  the  crime  of  per- 
jury in  swearing  to  a  false  protest.  In  such  a  case  every  legal 
presumption  is  in  favor  of  his  innocence,  and  we  should  not, 
by  our  finding,  pronounce  him  guilty,  unless  that  guilt  is 
clearly  established  by  evidence,  excluding  or  overcoming 
every  fair  and  reasonable  hypothesis  of  his  innocence.  The 
character  of  the  questions  involved  have  increased  our  solici- 
tude to  give  it  the  most  careful  consideration  possible.  It  has 
been  twice  elaborately  argued  so  that  we  think  we  have  con- 
sidered it,  with  the  aid  of  the  views  taken  by  counsel  on  both 
sides.  We  are  finally  constrained  to  the  conclusion  that  the 
defense  set  up  by  the  insurance  company  is  clearly  and  satis- 
factorily sustained  by  the  proof,  and  that  Roney  himself 
was  the  cause  of  the  fire  by  which  his  goods  were  destroyed. 
It  is  impossible  in  this  opinion,  without  extending  it  to  an 
unreasonable  and  unjustifiable  length,  to  go  through,  in  detail , 
with  the  immense  mass  of  evidence  in  the  record  which  has 
led  us  to  our  conclusion,  or  even  to  advert  to  all  the  material 
facts  and  circumstances  in  proof,  but  this  is  the  less  important, 
as  such  a  minute  discussion  of  facts  would  be  of  little  or  no 
value  as  a  precedent,  which  is  the  great  purpose  of  reported 
cases.  Some  of  the  leading  facts  and  circumstances  which  we 
consider  established  by  the  evidence  in  the  case  will  be  stated. 
The  store,  in  which  the  goods  were  burned,  was  a  one  story 
wooden  structure,  upon  one  side  of  which  was  an  alley  into. 
which  a  door  from  the  back  room  opened.  The  ceiling  of  the 
store  was  lathed  and  plastered,  through  which  there  was-  no 
access  to  the  attic,  which  was  unoccupied  and  inaccessible.. 
There  was  a  stove  in  the  front  room,  the  pipe  of  which  was 
introduced  into  a  brick  flue,  resting  on  the  joist  of  the  ceiling 
and  extending  out  through  the  roof.  From  a  great  variety  of 
circumstances  shown,  we  have  no  doubt  that  the  fire  origi- 
nated in  this  attic,  either  from  sparks  passing  through  this 
brick  flue,  or  from  Roney  opening  a  hole  through  this  ceiling 
and  introducing  it  himself.  The  fire  had  so  far  progress2d, 
when  it  was  first  observable,  through  the  roof,  that  the  ceiling 
very  soon  after  fell  and  precluded  the  possibility  of  saving  any 
of  the  goods  in  the  front  store,  except  a  few  coats,  which  were 
taken  out  by  one  of  the  witnesses,  upon  his  first  arrival  and 
immediately  before  the  ceiling  fell.  A  trunk  belonging  to 
Logan,  a  clerk  of  Roney's,  who  was  then  absent,  and  a  Dutch 
che3t  and  some  other  packages  belonging  to  Roney,  which 
were  in  the  back  room,  were  saved.  Roney  slept  in  the  back 
room  alone,  and  was  the  onlv  person  in  the  house  at  the  time 
15 
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the  fire  occurred,  which  was  about  two  o'clock  in  the  morning 
of  the  teuth  of  February,  1853.  Roney  had  a  policy  of  insur- 
ance, underwritten  by  the  defendant,-  on  the  merchandise  in 
this  store,  and  soon  after  the  loss,  made  out  his  protest  with 
an  invoice  of  the  goods  claimed  to  have  been  lost,  amounting 
to  $6,805.50,  of  which  the  defendant  paid  him  $4,400.43,  that 
being-  the  amount  of  the  invoice,  excepting  the  cutlery  and 
jewelry,  which  it  was  insisted  were  not  covered  by  the  term 
merchandise  in  the  policy.  This  protest  was  subsequently  so 
amended  as  greatly  to  decrease  the  amount  of  jewelry  and 
cutlery  lost,  and  increase  the  loss  on  goods  admitted  to  be 
covered  by  the  policy. 

As  it  was  possible  for  this  fire  to  have  originated  without 
the  agency  of  Roney,  we  are  bound  to  presume  that  it  did  so 
originate,  unless  forced  to  a  contrary  opinion,  by  established 
facts,  satisfactorily  and  clearly  rebutting  every  such  presump- 
tion. While  it  is  possible  that  the  fire  might  have  originated 
from  the  flue,  the  lateness  of  the  hour,  when  it  occurred, 
inducing  the  supposition  that  the  fire  had  gone  down  or  gone 
out  in  the  stove,  weakens  to  a  considerable  extent  at  least,  the 
probability  that  the  fire  originated  from  that  cause.  But  this 
of  itself  would  be  far  from  sufficient  to  establish  the  guilt  of 
Roney.  In  the  inquiry  before  us,  we  must  first  look  for  a 
motive  to  prompt  him  to  the  commission  of  the  act  with 
which  he  is  charged.  The  only  assignable  motive  is  the 
recovery  from  the  insurance  company  of  an  amount  greater 
than  the  loss,  which  he  might  sustain  by  the  fire.  While  this  is 
a  motive  which  could  only  influence  a  bad  man,  unrestrained 
by  moral  principles,  or  the  fear  of  punishment,  yet  we  know 
that  it  has  been  sufficient  frequently  to  prompt  to  the  commis- 
sion of  similar  offenses,  and  that  too,  by  men  whose  previous 
character  would  lead  to  no  suspicion,  that  they  would  yield  to 
such  a  temptation.  In  this  case,  we  cannot  resist  the  conclu- 
sion that  Roney's  protest  did  show  a  greater  loss  of  goods, 
than  were  actually  consumed  by  the  fire.  The  testimony  of 
Logan  shows  that  the  account  of  goods  taken  before  the  fire, 
was  intentionally  falsified  by  Roney  himself,  and  this  false 
invoice  taken  by  Rouey,  served  as  the  basis  for  the  protest, 
by  which  the  extent  of  his  loss  was  .magnified.  Again,  he 
represented  in  his  protest,  as  lost,  a  considerable  amount  of 
goods,  including  cutlery  and  jewelry,  which  had  been  clandes- 
tinely secreted,  mostly  in  the  Dutch  chest,  very  shortly  before 
the  lire,  and  which  was  saved.  A  part  of  these  goods  were 
from  time  to  time  stealthily  introduced  into  his  store,  which  he 
subsequently  opened  in  Beardstown,  and  mixed  up  among 
the  other  goods,  apparently  so  as  not  to  attract  the  attention 
of  Logau,  who  still  continued  as  his  clerk,  and  a  part  still 
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remained  in  the  chest  and  were  there  found  ac  the  time  of  his 
arrest.  By  these  several  means  we  are  satisfied  Roney  exag- 
gerated the  amount  of  his  actual  loss  by  more  than  one-half, 
and  this  so  connects  itself  with  the  only  assignable  motive  for 
the  act,  that  prepares  the  mind  at  once  to  expect  other  evi- 
dences of  guilt.  And  these  are  not  wanting.  As  is  suggested 
in  the  written  argument  of  one  of  the  counsel  for  the  defend- 
ant, in  his  very  close  and  critical  review  of  the  evidence,  it 
does  appear  as  if  Roney  had,  for  a  considerable  time,  antici- 
pated this  fire  and  prepared  for  it.  Indeed,  he  seems  to  have 
made  every  preparation  for  it  in  a  deliberate  and  cautious 
manner.  If  he  was  to  cause  the  fire,  it  was  necessary  that  he 
should  be  alone  when  it  should  be  done.  This  he  carefully 
provided  for,  by  sending  Logan,  his  clerk,  away  on  a  collect- 
ting  tour,  and  when  he  returned  before  he  anticipated  and 
before  the  fire,  in  consequence  of  the  extreme  cold,  weather, 
he  insisted  upon  his  going  again ;  against  Logan's  remon- 
strances. Logan's  absence  was  thus  secured,  when  his  presence 
would  have  disappointed  or  frustrated  his  plans.  The  witness, 
Stevenson,  had  always  been  very  intimate  with  Roney,  and 
was  in  his  store  several  times  daily,  and  had  always,  at 
Roney's  request,  staid  with  him  nights,  when  Logan,  his 
clerk,  was  absent.  On  the  night  of  the  fire,  lie  was  in  the 
store  until  ten  o'clock,  and  contrary  to  his  usual  custom 
received  no  invitation  from  Roney  to  stay  with  him  that  night, 
which  he  particularly  remarked.  If  Roney  had  no  design  in 
thus  securing  himself  from  the  presence  of  Logan  or  Steven- 
son on  this  particular  night,  it  is  at  least  very  remarkable  and 
very  unfortunate ;  for  we  can  hardly  resist  the  conclusion  that 
he  had  a  design  in  being  alone  on  that  night,  which  is  indi- 
cated by  what  followed.  On  that  very  night  the  witness 
noticed  several  articles  in  the  show  case,  in  the  store,  which 
Roney  represented  as  lost,  but  which  were  subsequently  found 
secreted  in  the  chest  and  trunk  which  were  saved  from  the 
back  room  of  the  store  where  Roney  slept.  Roney  repre- 
sented to  the  appraisers  that  all  the  articles  in  the  show  case 
were  destroyed  by  the  fire,  several  of  which  are  positively 
identified,  which  were  found  secreted  in  Roney's  possession 
after  the  fire,  and  others,  such  as  pistols,  could  not  be  con- 
sumed by  the  fire.  These  were  searched  for  in  the  ruins,  at 
the  place  where  the  show  case  stood,  and  no  vestige  of  the 
contents  of  the  show  case  was  left.  They  must  have  been 
taken  out  before  the  fire,  and  that  too,  on  the  very  night  of 
the  fire,  after  ten  o'clock. 

Now,  how  can  we  resist  the  conclusion  that  Roney  set  fire 
to  this  store  himself,  when  we  see  that  he  thus  deliberately 
prepared  for  it,  by  securing  the  absence  of  all  others  by  & 


236  SPRINGFIELD, 

McConnel  v.  The  Delaware  M.  S.  Ins.  Co.  et  ai. 

studied  course  of  conduct,  different  from  his  usual  habit,  by 
removing  the  contents  of  the  show  case,  and  other  valuable 
but  not  bulky  articles  to  places  where  they  could  be  saved, 
but  not  seen  j  by  removiDg  from  his  safe  his  most  valuable 
papers,  such  as  notes,  etc.,  which  is  manifest,  from  their 
appearance  subsequently,  being  unchanged  and  unlike  those 
papers  which  were  in  the  safe  but  not  consumed ;  when  we 
see  him  representing  in  his  protest,  supported  by  his  oath, 
that  those  very  articles  which  he  thus  removed  and  saved 
were  consumed,  and  collecting,  or  endeavoring  to  collect, 
their  value  under  his  policy  of  insurance ;  and  when  we  see 
him  further  magnifying  his  loss,  by  putting  in  his  protest 
more  goods  than  he  had  in  the  store  at  the  time  of  the  fire 
and  that  too  by  means  of  a  false  invoice  of  stock  previously 
taken  ?  It  is  said  that  Logan,  who  first  suspected  his  fraud 
and  guilt  and  exposed  him  to  the  agent  of  the  insurance  com- 
pany, helped  to  make  this  false  invoice  of  stock,  and  also 
swore  to  the  protest.  This  is  true,  but  he  explains  it  satis- 
factorily. In  taking  the  account  of  the  stock,  Logan  took 
down  the  goods  from  the  shelves  and  called  off  the  quantities 
and  cost  marks,  and  Roney.  made  the  entries  in  the  invoice, 
which  was  never  carefully  examined  by  Logan,  till  after  the 
protest  was  filed  and  after  his  suspicions  were  excited.  He 
then  examined  it  and  found  that  Roney  had  made  false  entries 
in  the  invoice  by  entering  larger  quantities  and  higher  values 
than  he  had  called  off  to  him,  and  when  he  swore  to  the  pro- 
test he  believed  the  invoice  had  been  made  correctly.  This, 
if  not  characteristic  of  a  cautious  man,  is  not  inconsistent  with 
an  honest  purpose.  Again,  it  is  objected  that  Roney  was  a 
lame  man  with  one  artificial  leg,  and  that  he  was  unable  to 
get  upon  the  roof  to  start  the  fire  there,  or  to  get  up  and  put 
it  through  the  ceiling,  which  was  all  closed.  I  think  the  evi- 
dence all  shows  that  the  fire  did  not  start  upon  the  roof,  but 
that  it  originated  in  some  way  between  the  ceiling  and  the 
roof,  and  surely  there  could  be  no  great  difficulty  in  a  lame 
man  contriving  to  get  up  to  a  low  ceiling,  as  the  character  of 
the  house  would  indicate  this  was,  and  knocking  a  hole 
through  it,  and  putting  any  desired  quantity  of  combustible 
material  in  the  attic,  and  igniting  it  at  pleasure.  And  it 
would  also  seem  that  four  hours,  from  ten  at  night  when  Ste- 
venson left  him  alone  in  the  store,  till  two  in  the  morning, 
when  the  alarm  of  fire  was  first  given,  was  time  enough  for 
Roney,  lame  as  he  was,  to  remove  the  goods  to  the  trunk  and 
chest  in  the  back  room  and  set  the  fire  in  the  mode  suggested, 
or  possibly  in  some  other  mode. 

The  appearance   of  Roney,  when  first  seen  by  those  who 
came  to  his  relief  after  he  gave  the  alarm,  shows  that  he  must 
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have  been  previously  prepared  for  the  fire  and  was  not  taken 
by  surprise,  when  it  occurred.  He  was  first  seen  immediately 
after  he  gave  the  alarm  at  the  door  of  the  back  room  trying 
to  get  out  the  trunk  and  chest  about  which  he  evinced  extra- 
ordinary solicitude,  while  all  else  in  the  store  seemed  to  be 
forgotten.  He  said  the  back  room  was  so  full  of*  smoke  when 
he  discovered  the  fire,  that  he  was  nearly  suffocated,  and  yet 
in  this  pressing  emergency  he  took  time  to  dress  himself  com- 
pletely, for  he  was  then  dressed  throughout,  with  his  watch  in 
his  pocket  and  with  his  cane  in  his  hand.  Now  we  would 
naturally  suppose,  that  a  man  with  his  infirmity,  alone  in  the 
house,  awakened  out  of  a  sound  sleep  by  the  smoke  of  a  fire, 
of  the  extent  and  location  of  which  he  was  ignorant,  and  so 
suffocated  as  to  endanger  his  life  before  he  could  get  the  door 
open,  would  take  but  little  time  in  making  his  toilet,  but 
would  rather  be  content  to  secure  the  artificial  member  as  a 
means  of  locomotion,  and  then  rush  to  the  door  out  of  the 
suffocation,  and  give  the  alarm.  It  is  true,  the  witness  says 
there  was  no  smoke  in  the  back  room  when  he  went  in,  but  I 
am  examining  the  story  of  Roney,  in  connection  with  his 
appearance  when  first  seen.  It  may  be,  and  undoubtedly  is 
true,  that  he  made  false  representations  about  the  smoke,  for 
the  fire  was  above  the  ceiling  and  over  another  room,  and 
smoke  does  not  usually  descend  from  a  fire  into  a  lower  room, 
unless  forced  to  do  so,  but  he  made  this  misrepresentation  for 
a  purpose. 

I  shall  not  pursue  the  subject  further,  although  I  have  only 
adverted  to  some  of  the  leading  facts,  which  we  think  fully 
established  by  the  evidence,  which  go  to  show  the  guilt  of 
Roney,  omitting  entirely  to  advert  to  a  great  multitude  of 
corroborating  circumstances,  all  tending  to  the  same  conclu- 
sion, nor  have  I  felt  it  my  duty,  nor  do  I  consider  myself 
justified,  to  recite  the  evidence  in  detail  by  which  those  facts 
are  established  in  our  minds.  We  can  entertain  no  reasonable 
doubt  that  Roney  set  this  fire  himself,  and  the  decree  of  the 
circuit  court  must  be  affirmed. 

This  being  a  creditor's  bill  and  the  funds  in  the  hands  of  the 
receiver,  a  decree  will  be  entered  affirming  the  decree  below, 
and  requiring  the  payment  of  the  costs,  both  in  this  court  and 
the  court  below,  by  the  receiver,  out  of  the  funds  in  his  hands, 
which  the  decree  below  awards  to  the  insurance  company, 
the  court  being  of  opinion  that  the  costs  should  be  paid  out  of 
that  fund  in  consideration  of  the  peculiar  features  of  the  case. 

Decree  affirmed. 
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Abram  P.  Goewey,  Appellant,  v.  Andrw  Urig,  Appellee. 

APPEAL  FROM  CALHOUN. 

Where  a  party  claims  title  under  the  twenty  years'  limitation,  having  entered  with- 
out claim  or  color  of  title,  his  possession  is  to  be  deemed  coextensive  with  his 
actual  occupancy,  pedis  possessio;  but  if  he  entered  under  claim  and  color  of 
paper  title,  his  possession  is  to  be  deemed  coextensive  with  the  boundaries  of  the 
deed,  where  there  has  been  no  other  actual  occupancy  of  any  part  of  the  tract. 

A  party  in  actual  possession  of  part  of  a  tract  of  land,  claiming  the  whole,  and  with- 
out claim  or  color  of  paper  title,  may  be  deemed  to  be  possessed  as  against  other 
trespassers  and  intruders,  but  not  as  against  the  true  owner. 

The  simple  production  of  a  deed  from  the  auditor  on  a  tax  sale,  under  the  act  of  1827, 
is  not  sufficient;  the  party  relying  on  it  must  also  show  a  compliance  with  the  pre- 
requisites of  the  statute.  But  it  may  be  good  color  of  title  under  the  statute  of  lim- 
itations, if  held  in  good  faith. 

The  sale  of  an  entire  tract,  by  one  of  several  tenauts  holding  in  common,  followed 
by  adverse  possession,  amounts  to  an  ouster  or  disseizure  of  the  co-tenants,  and 
the  statute  of  limitations  will  bar  their  action  or  entry. 

A.  for  a  number  of  years  held  a  tract  of  land  under  a  title  deducible  of  record,  and 
occupied  the  north  half  of  it.  B.,  without  any  title,  occupied  a  portion  of,  and 
held  an  adverse  claim  to,  all  of  the  south  half  of  it,  and  then  purchased  A.'s  inter- 
est in  the  south  half :  Held,  That  live  years  afterwards  B.  could  not  avail  himself 
of  the  seven  years'  statute  of  limitations,  having  held  adversely  to  A.  for  two  of 
the  seven  years. 

This  was  an  action  of  ejectment,  brought  by  plaintiff  to 
recover  the  south  half  of  southeast  quarter  27,  9  S.;  2  W., 
claiming  title  in  fee. 

Declaration  served  second  of  April.  1855,  and  rule  to  plead 
entered  at  May  term,  1855,  of  said  court.  Plea,  general  issue, 
and  cause  continued  until  may  term,  1856,  when  it  was  tried 
by  jury  and  verdict  and  judgment  for  defendant. 

Bill  of  exceptions  shows  that  plaintiff,  to  maintain  the  issue 
on  his  part,  offered,  in  evidence : 

1st.  Patent  from  United  States  to  Enoch  H.  Hill  for  the 
whole  of  said  quarter  section,  dated  21st  of  October,  1817, 
and  there  deduced  title  in  fee  by  a  regular  chain  of  conveyance 
from  said  Hill  to  himself,  before  the  service  of  the  declaration 
herein ;  and  here  rested  his  case. 

Defendant  then  read  to  the  jurv  a  deed  from  the  auditor  to 
G.  W.  Berriarn,  for  sale  of  1827," for  taxes  of  1825  and  1826, 
for  the  whole  of  said  quarter,  dated  18th  September,  1829; 
and  then  deduced  title  under  said  deed,  by  a  regular  chain  of 
conveyances,  to  Thomas  A.  Ayres,  William  Walker,  George 
P.  Shipman  and  Leonard  Cuming.  Defendant  next  read,  in 
evidence,  a  power  of  attorney  from  George  E.  Shipman,  Louisa 
Shipman,  and  Caroline  G.  Shipman,  to  Phelps  &  Bourland, 
dated  14th  of  July,  1847,  empowering  them,  or  either  of 
them,  to  sell  any  land  in  Illinois  of  which  George  P.  Shipman 
died  seized. 

Deed  from  said  George  E.  Shipman  and  Caroline  Shipman, 
by  Phelps,  as  attorney  in  fact,  to  John  Myres,  for  the  whole 
quarter,  dated  15th  of  January,  1848. 
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Deed  from  John  Myres  to  defendant  for  south  half  of  said 
quarter,  dated  2  8th  of  July,  1850. 

To  the  reading  of  which  deeds,  and  of  each  of  them,  the 
plaintiff  at  the  time  objected.  Objection  overruled  and 
deeds  read. 

Defendant  then  proved  the  payment  of  all  taxes  on  the 
whole  quarter  by  John  Myres  for  the  years  1848  and  1849. 
and  pavment  of  taxes  on  the  south  half  by  defendant  for  the 
years  1850,  1851,  1852,  1853,  and  1854,  and  then  proved,  by 
A.  Dejerlev,  that  he  had  known  the  land  for  forty  years;  that 
Jacob  Crater  went  upon  said  quarter  of  land  between  twenty 
and  twenty-five  years,  ago ;  built  a  cabin,  fenced  and  cultivated 
six  or  eight  acres,  and  remained  thereon,  claiming  to  be  the 
owner,  until  1844,  when  he  sold  to  defendant,  and  moved  off. 
Defendant  then  moved  on  to  the  land,  built  a  house  on  the 
south  half,  and  has  resided  thereon  until  the  commencement 
of  this  suit.  There  were  only  six  or  eight  acres  fenced  on  the 
quarter  when  the  defendant  moved  on,  and  he  has  since  extended 
the  fences  so  as  to  inclose  about  forty  acres  on  the  south  half. 

Defendant  further  proved,  by  F.  Shaefer,  that  he  had  known 
the  land  since  1837,  and  that  when  Myres  purchased  the  land, 
in  1848,  from  Phelps,  as  attorney  for  Shipman,  he  entered 
upon  the  north  half,  and  inclosed  six  or  eight  acres,  and  has 
been  in  possession  thereof  ever  since. 

Plaintiff  then  offered  to  prove  that,  at  the  time  said  Myres 
entered  upon  said  north  half,  defendant  was  in  possession  of 
part  of  the  south  half,  and  claimed  title  to  the  whole  quarter, 
adversely  to  said  Myres,  and  that  he  continued  in  such  posses- 
sion under  such  adverse  claim,  and  denying  that  Myres  had 
any  title  to  any  portion  of  said  quarter  until  the  execution  of 
the  deed  from  Myres  to  defendant,  in  1850. 

To  the  admission  of  which  evidence  defendant  objected,  and 
the  court  sustained  such  objection,  and  refused  to  permit 
plaintiff  to  prove  said  facts;  to  which  plaintiff  excepted. 

Jury  found  for  defendant. 

Motion  for  new  trial  was  overruled,  and  judgment  for 
defendant;  to  which  plaintiff  excepted. 

The  errors  assigned  are,  that  the  court  erred  in  receiving,  in 
evidence,  the  deed  of  the  auditor,  and  each  successive  deed 
thereafter. 

The  court  erred  in  rejecting  the  evidence  offered  by  the 
plaintiff;  and  in  finding  the  issue  for  the  defendant,  and  in 
overruling  the  motion  for  a  new  trial. 

C.  L.  Higbee  and  M.  Hay,  for  Appellant. 

W.  A.  &  J.  Grimshaw,  for  Appellee. 
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Scates,  C.  J.  Plaintiff  deduced  a  regular  chain  of  title 
from  the  government  to  himself. 

The  defendant  deduced  title  under  a  deed  from  the  auditor 
to  Berrian,  dated  in  1829,  which  was  founded  on  a  tax  sale  of 
1827,  for  the  taxes  of  1825-6.  Title  was  traced  from  Berrian 
to  Ayres,  Walker,  Shipman  and  Cuming.  Shipman's  interest 
passed  by  deed  to  Myres,  executed  by  power  ot  attorney,  pur- 
porting to  convey  the  whole  quarter  section,  and  from  Myres, 
by  deed,  for  south  half  of  the  quarter,  to  defendant.  The  deed 
to  Myres  was  executed  in  1848,  under  which  he  entered  on 
the  north  half,  claiming  title  to  the  whole,  and  cleared  and 
cultivated  a  few  acres  the  same  year. 

The  defendant  being  then  in  possession  of  an  improvement, 
residing  on  and  cultivating  a  field  on  the  south  half  of  the 
quarter  in  1848,  continued  ia  possession  until  it  was  conveyed 
to  him  in  1850.  Myres  paid  taxes  upon  the  whole  in  1848-9, 
and  defendant  on  the  south  half  the  five  succeeding  years. 
The  defendant  relies  upon  the  statute  of  seven  years'  limitations. 

The  defendant  further  proved,  that  one  Jacob  Crater  settled 
upon  the  land  in  dispute,  built  a  cabin,  fenced  and.  cultivated 
six  or  eight  acres,  some  forty  years  ago,  claiming  to  be  the 
owner,  and  continued  to  reside  upon  it  until  1 844,  when  he 
sold  out  to  defendant.  Defendant  in  that  year  entered  upon 
the  south  half,  built  another  house,  and  continued  to  reside 
upon  the  laud,  claiming  to  be  the  owner,  and  cultivated  and 
enlarged  the  tillable  laud  from  thence  hitherto  until  he  has 
enclosed  about  forty  acres.  I  understand  defendant  to  claim 
the  benefit  of  the  twenty  years'  limitation  also. 

The  plaintiff  offered  to  prove  that,  at  the  time  Myres  entered 
upon  the  north  half,  defendant  was  in  possession  of  part  of  the 
south  half,  claiming  title  to  the  whole  quarter  section  adversely 
to  Myres,  and  that  he  likewise  claimed  the  south  half  adversely 
to  Myres  up  to  the  date  of  the  deed  from  Myres  to  him  in 
July,  1850.     This  evidence  was  excluded. 

I  take  these  questions  in  their  reversed  order.  This  evidence 
was  clearly  admissible  as  rebutting  the  facts  and  inferences 
from  them,  upon  which  the  statutes  of  limitations  are  invoked 
to  maintain  defendant's  title.  The  importance  of  this  will  be 
readily  Seen  in  connection  with  the  principles  of  law  applicable 
to  each  set  or  state  of  facts. 

If  the  defendant  relies  upon  the  act  of  twenty  years'  limita- 
tion, he  does  so,  in  this  case,  upon  a  naked  possession,  without 
claim  or  color  of  paper  title  derived  from  any  source.  Upon  this 
state  of  facts,  the  extent  of  protection  afforded  by  the  statute  is 
limited  to  that  portion  actually  occupied — the  pedis  possessio 
of  defendant — and  to  which  he  has  continued  his  possession 
unchanged   for    twenty  years.       Such  portions  as  have  been 
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added  from  time  to  time  to  the  area  of  possession,  and  subdued 
to  tillage  or  other  use  within  twenty  years,  will  not  fall  within 
the  protection  of  the  statute.  The  paramount  right  and  title 
draw  to  them  the  seizin  in  law,  and  the  true  owner  is  in  the 
constructive  possession  of  every  part  which  is  not  in  the  actual 
occupancy  of  adverse  claimants,  and  the  disseizin  of  one  enter- 
ing without  color  of  paper  title  will  be  co-extensive  with  his 
actual  occupancy  only.  But  where  the  party  enters  under 
claim  and  color  of  paper  title,  his  adverse  possession  is  deemed 
to  be  co-extensive  with  the  b  )undaries  of  his  deed,  if  no  other 
is  in  actual  occupancy  of  any  part  of  it.  In  Pennsylvania, 
this  last  position  is  applied  to  the  possessions  of  naked  tres- 
passes and  disseizins  of  owners — if  there  be  surveys  or  marked 
or  known  boundaries  to  the  tract — and  no  distinction  is  made 
between  a  mere  disseizor  and  one  entering  under  claim  and 
color  of  paper  title.  Porter  v.  McGinnis,  1  Penn,  State  R. 
413;  Kite  et  al.  v.  Brown  et  al.,  5  ibid.  291;  Waggoner  v. 
Hastings,  1  ibid.  300;  Fitch  v.  Mann,  8  ibid.  503. 

There  are  some  very  plausible  and  forcible  reasons  for  this 
rule,  and  it  surely  has  the  merit  of  convenience  in  furnishing 
woodlands  for  timber,  rails,  firewood,  etc.,  to  support  the  farm 
lands.     The  rule  was  supposed  to  be  different  there  formerly. 

But  I  regard  the  general  rule  to  be  well  supported  by  the 
current  of  authorities  as  I  have  laid  it  down,  confining  the 
naked  intruder  and  disseizor  to  his  actual  inclosures,  and  giving 
the  boundaries  of  the  deed  to  those  who  enter  under  claim  and 
color  so  far  as  not  actually  possessed  by  others;  in  support  of 
which  I  refer  to  the  following  authorities :  Angel  on  Limit. 
424  to  437;  Ban  v.  Gratz's  heirs,  4  Wheat.  R.  213 ;  Lessee 
of  Clarke  et  al.  v.  Courtney  et  al.,  5  Pet.  R.  318 ;  Prescott  et 
al.  v.  Nevers  et  al.,  4  Mason  R.  326  ;  Lessee  of  Potts  v.  Gilbert, 
3  Wash.  C.  C.  R.  477;  Jackson  v.  Schoonmaker,  2  John.  R. 
230 ;  Jackson  ex  dem.  Gilliland  et  al.  v.  Woodruff  et  al..  1 
Cow.  R.  276;  Jackson  ex  dem.  Young  et  al.  v.  Camp,  ibid. 
605;  Jackson,  etc.  v.  Halstead,  5  ibid.  216;  Jackson,  etc.  v. 
Warford,  7  Wend,  R.  62,  Bailey  et  al.  v.  Irby  et  al.,  2  Nott. 
and  McCord  R.  343  ;  Poignaud  v.  Smith.  8  Pick.  R.  272  ;  Bank 
Kentucky,  etc.  v.  McWilliams,  2  J.  J.  Marsh.  R.  256 ;  Bowles 
v.  Sharp,  4  Bibb  R.  550 ;  Poage's  heirs  v.  Chuin's  heirs,  4 
Dana  R.  50. 

Under  this  view  of  the  rule,  the  defendant  failed  in  estab- 
lishing title  by  twenty  years'  possession  to  the  whole  south 
half.  Indeed,  bis  title  must  be  confined  to  that  portion  of  the 
torty  acres  inclosed,  which  has  been  so  occupied  or  in  posses- 
sion for  twenty  years.  The  verdict  cannot  stand,  for,  by  the 
verdict,  defendant  recovers  the  whole  south  half.     The  rebut- 
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ting  evidence  was  admissible  to  show  that  he  made  claim  under 
this  possession,  and  not  that  of  Myres'  title. 

I  do  not  regard  the  rule  here  laid  down  under  the  statute  of 
limitations  in  conflict  with  the  doctrine  of  Davis  v.  Easely  et 
aL,  13  111.  It.  192.  Parties  may  be  deemed  to  be  possessed  as 
against  other  trespassers  and  intruders,  and  allowed  to  vindi- 
cate that  possession  by  actions  of  trespass  and  replevin,  while, 
as  to  the  true  owner  having  both  the  right  and  legal  title,  such 
presumption  cannot  be  indulged;  for  the  law  gives  him  both 
constructive  possession  and  legal  seizin  of  all  not  in  actual 
adverse  possession. 

The  simple  production  of  a  deed  from  the  auditor,  on  a  tax 
sale  under  the  act  of  1827,  is  not  sufficient;  the  party  relying 
upon  it  must  also  show  a  compliance  with  the  prerequisites  of 
the  statute  ( Garrett  v.  Wiggins,  1  Scam.  R.  335),  when  it  is 
relied  on  as  title. 

But  it  may  be  good  color  of  title  under  the  statute  of  limita- 
tions, when  held  in  good  faith.  Woodward  v.  Blanchard,  16 
111.  R.  424. 

Viewing  it  in  the  light  of  a  foundation  for  the  statute,  and 
from  it  defendant  deduces  title  to  one  undivided  fourth  of  the 
south  half.  Title  is  traced  from  Berrian  into  Ayres,  Walker, 
Shipman  and  Cuming.  The  heirs  of  Shipman  alone  convey  to 
Myres.  Ayres,  Walker,  Shipman  and  Cuming,  were  tenants 
in  common;  the  possession  of  one  was  the  possession  of  all, 
and  the  subsequent  conveyances  might  have  only  substituted 
Myres  and  defendant  to  the  tenancy  in  common  with  the  other 
tenants,  in  place  of  Shipman. 

But  we  may,  and  possibly  are  compelled  to  look  at  the  deed 
in  another  light.  Tenants  in  common  may  disseize  a  co-tenant, 
by  acts  appropriating  the  exclusive  possession  of  the  land,  or 
permanency  of  the  profits,  and  especially  when  such  acts  are 
accompanied  by  declarations  of  such  an  intention,  or  it  is 
unequivocally  manifested  by  them.  Larman  v.  Huey's  heirs, 
13  B.  Monroe  R.  436;  Law  v.  Patterson,  1  Watts  and  Serj. 
R,  184;  Culler  et  al.  v.  Motzer,  13  Serj.  and  Rawl.  R.  356. 
So  a  sale  of  the  whole  tract,  followed  by  adverse  possession, 
amounts  to  an  ouster  or  disseizin  of  the  co-tenants,  and  the 
statute  of  limitations  will  bar  their  action  or  entry.  13.  Serj. 
and  Rawl.  R.  356. ^ 

The  heirs  of  Shipman  conveyed  the  fee  in  the  whole  tract, 
and  the  purchaser,  Myres,  entered  into  possession,  claiming 
the  whole  as  owner.  This  may  have  amounted  to  a  disseizin 
of  the  other  co-tenants  in  common,  and  thus,  under  the  statute 
of  limitations,  bar  them  as  well  as  all  others,  and  so  show  the 
fee  in  defendant  alone;    and  thus  prevent  the  plaintiff  from 

(a)     Hinchman  v.  Whetstone,  23  111.  li.  187. 
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recovering  the  three-fourths  not  in  the  defendant.  The  eleventh 
section  of  the  act  of  limitations  tolls  an  entry  as  well  as  an 
action  in  seven  years,  where  there  is  possession  by  actual  resi- 
dence, having  connected  title  in  law  or  equity,  deducible  of 
record,  etc.  But  under  the  provisions  ot  the  conve}  ancing 
act,  sections  eight,  nine  and  ten,  the  entry  does  not  seem  to  be 
tolled.     Rev.  Stat.  '45,  p.  1045  and  p.  350,  sec.  11. 

The  defendant  has  not  attempted  to  present  title  under  the 
eighth  section  of  the  limitation  act,  not  having  shown  the 
auditor's  authority  to  sell  as  required  under  the  act  of  1827. 
Nor  has  he  shown  seven  years'  residence  thereon  by  Myres 
and  those  claiming  under  him.  For,  although  Myres'  posses- 
sion by  actual  residence  upon  the  north  half  commenced  seven 
years  and  more  before  suit  accompanied  by  claim  of  title  to 
the  whole,  yet  defendant  was  in  the  actual  possession,  by 
residence,  of  a  part  of  the  south  half;  and,  as  the  parol  proof 
would  have  shown,  had  it  been  admitted  to  rebut  this  part  of 
the  case,  claiming  title  not  only  to  it  but  to  the  whole  quarter, 
adversely  to  Myres'  title,  Myres  could  not,  therefore,  have 
been  actually  or  constructively  in  possession  of  so  much  as  was 
within  defendant's  inclosures.  Upon  this  portion  of  the  tract 
no  aid  can  be  derived  from  Myres'  possession,  nor  can  defend- 
ant's possession  avail  him  for  the  purposes  of  the  eighth  section 
of  the  conveyancing  act,  until  the  title  and  possession  meet  in 
the  same  person.  Defendant  acquired  title,  by  purchase  from 
Myres,  in  1850,  since  which  time  seven  years  were  not  com- 
plete. It  is  essential,  therefore,  to  use  the  possession  as  well 
as  the  title  of  Myres  in  making  up  the  seven  years  and  the 
payment  of  taxes. 

Now,  had  the  defendant  shown  such  title  in  Myres  as  would 
under  the  statute  of  conveyances  (Rev.  Stat.  102-3,  Sees.  1,  4)T 
have  drawn  to  it  the  constructive  possession  and  legal  seizin, 
then  he  might  claim  all  that  portion  of  the  south  half  not  in 
his  own  actual  possession,  through  Myres'  constructive  posses- 
sion, for  the  purposes  of  a  bar ;  and  that  portion  of  the  south 
half  in  his  own  actual  inclosures,  pedis  possessio,  or  those  under 
whom  he  claimed,  for  twenty  years,  he  could  defend  under  the 
twenty  year  act.  That  portion  of  his  actual  inclosures 
excluded  from  the  twenty  year  bar,  for  want  of  a  possession  of 
it  for  that  time,  and  excluded  from  the  seven  year  bar,  on 
account  of  his  actual  possession  when  Myres  entered,  would 
still  be  subject  to  a  recovery  by  plaintiff. 

As  the  question  was  not  discussed,  I  will  not  decide  upon 
the  sufficiency  of  a  tax  deed,  under  the  act  of  1827,  without 
any  proof  of  a  compliance  with.the  prerequisites  of  the  statute 
in  the  sale,  to  draw  to  it  a  legal  seizin  and  constructive  posses- 
sion, as  against  the  patent  title.     Both  cannot,  at  the  same 


244  SPBINGFIELD. 

Goewey  v.  Urig. 


time,  be  deemed  to  be  in  seizin  and  possession,  being  hostile 
titles.  If  the  patent  title  as  paramount,  is  to  carry  these  legal 
incidents,  until  it  be  divested  by  the  showing  the  prerequisites 
of  the  act,  authorizing  the  sale  to  have  been  complied  with, 
then  no  aid  could  be  derived  from  Myres'  deed,  except  through 
Myres'  possession.  It  would  be,  therefore,  his  possession, 
accompanied  by  his  deed  as  color,  that  would  divest  the  legal 
seizin  and  constructive  possession  of  the  patent  title.  I  merely 
throw  out  these  suggestions  as  inviting  attention  to  this  feature, 
if  it  may  have  any  bearing  in  solving  the  rights  of  the  parties 
in  another  trial. 

There  must  be  another  trial,  as  we  are  of  opinion  that 
defendant  has  maintained  possession  of  more  than  appears 
to  us  to  be  his,  by  either  of  our  statutes  of  limitations,  the 
twenty  or  the  seven  year  act.  As  the  case  now  stands,  it 
would  appear  that  he  might  maintain  his  claim  to  different 
portions  of  the  land,  under  each  provision,  unless  it  be  in  part 
destroyed  by  the  rebutting  evidence,  which  appears  to  us 
admissible  for  that  purpose.  By  inclosure,  we  do  not  intend 
to  be  understood  fencing  only. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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William    H.   Ross,  et  al.,   Appellants,   v.    Stephen    Derr, 
et  al.,  Appellees. 

APPEAL  FEOM  COOK  COUNTY  COURT  OF  CO^IMON  PLEAS. 

The  enforcement  of  a  mechanic's  lien  is  a  chancery  proceeding;  and  it  is  the  duty  of 
the  party  who  complains  of  the  verdict  and  decree  to  preserve  the  evidence  in  the 
record,  by  bill  of  exceptions,  or  by  a  certificate  of  the  jndge. 

This  decree  was  rendered  by  J.  M.  Wilson,  Judge,  of  the 
Court  of  Common  Pleas,  at  January  term,  1857. 

The  opinion  of  the  court  gives  a  sufficient  statement  of  the 
case. 

Blackwell,  Thomas  and  Roberts,  for  Appellants. 

Goodrich,  Farwell  and  Scovil,  for  Appellees. 

Caton,  J.  The  complainants  filed  their  petition  in  the  court 
below,  to  enforce  a  mechanic's  lien,  upon  which  issues  were 
formed,  which  were  tried  by  a  jury,  who  rendered  a  verdict 
for  the  complainants,  upon  which  a  decree  was  entered  in  the 
usual  form.  The  record  does  not  contain  the  evidence  upon 
which  the  jury  found  their  verdict;  and  it  is  now  assigned  for 
error,  that  the  evidence  does  not  appear  upon  the  record  to 
sustain  the  verdict  of  the  jury. 

In  Kimball  v.  Cook,  1  Gil.  R.  423,  this  was  decided  to  be 
a  chancery  proceeding,  and  to  be  governed  by  the  rules  of 


246  „  OTTAWA. 

Ross  et  al.  v.  Derret  al. 


practice  and  evidence  by  which  courts  of  chancery  are  con- 
trolled, except  where  those  are  changed  by  the  act  creating 
the  lien  and  authorizing  the  proceeding.  That  act  does  change 
the  rules  of  evidence  or  mode  of  taking  the  testimony,  so  far 
as  to  authorize  the  parties  to  produce  oral  testimony  upon  the 
trial  at  the  bar;  thus  making  it  correspond  with  the  trial  of  a 
common  law  case,  at  least  in  that  particular.  In  the  case  of 
Kelley  v.  Chapman,  13  111  R.  530,  this  precise  question  was 
distinctly  presented,  fully  considered  and  broadly  decided  by 
this  court.  In  that  case  we  said,  "The  testimony  was  delivered 
in  open  court  before  the  jury,  and  from  it  the  jury  have  passed 
upon  the  issues  submitted  to  them ;  and  when  that  is  the  case, 
the  evidence  could  only  appear  upon  the  record  by  bill  of 
exceptions  or  a  certificate  of  the  judge,  as  in  an  ordinary  jury 
trial ;  and  it  is  the  duty  of  the  party  who  complains  of  the 
verdict  to  preserve  the  evidence  in  the  record,  either  by  bill 
of  exceptions  or  a  certificate  of  the  judge,  so  that  he  might 
show  to  this  court  that  the  verdict  is  not  supported  by  the 
evidence.  This  is  the  case,  whether  we  regard  the  trial  as  in 
an  action  at  law,  or  a  feigned  issue  out  of  chancery.  The 
verdict  stands  in  place  of  the  evidence.  By  it  the  facts  are 
formed  upon  which  it  is  the  duty  of  the  court  to  pronounce 
the  judgment  of  the  law."  Thus  the  practice  has  been  settled 
by  this  court  for  at  least  five  years,  and  to  which  all  inferior 
courts  and  the  parties  before  them  have  been  required  to  con- 
form. As  a  mere  question  of  practice,  settled  by  the  court  of 
last  resort  in  the  state,  under  which  parties  have  acquired 
rights,  probably  to  a  large  amount,  confidently,  and  with  just 
reason,  relying  upon  the  stability  of  the  rule  thus  established, 
we  should  be  doing  great  injustice  now  to  disturb  it.  By 
reversing  that  decision,  we  should  unsettle  and  probably  destroy 
the  title  to  all  real  estate  which  has  been  acquired  under  decrees 
in  this  class  of  cases  during  the  whole  time  since  that  decision 
was  made.  A  court  thus  vacillating,  upon  questions  of  this 
kind,  would  become  a  scourge,  rather  than  a  blessing,  to  the 
community. 

But  were  this  a  new  question,  now  for  the  first  time  presented 
to  us,  we  should  have  no  hesitation  in  deciding  it  in  the  same 
way,  even  regarding  it  strictly  as  the  trial  of  a  feigned  issue 
out  of  chancery.  In  such  a  case,  the  practice  is  not  for  the 
court  of  law  which  tries  the  issue  to  send  up  the  evidence 
adduced  before  the  jury,  unless  required  to  do  so  by  the  chan- 
cellor, either  before  or  after  the  verdict  is  sent  up.  When  the 
order  of  the  chancellor  is  silent  on  the  subject,  the  court  of 
law  sends  up  the  verdict  only.  If  a  motion  for  a  new  trial  is 
made  before  the  chancellor,  the  party  complaining  may  inform 
him  what  the  evidence  before  the  jury  was,  by  affidavit,  when 
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the  chancellor,  if  he  thinks  probable  cause  is  thus  shown  for 
the  new  trial,  will  request  the  judge  who  presided  at  the  trial 
at  law  to  send  up  his  notes  of  the  testimony  before  the  jury, 
or  certify  to  him  what  that  testimony  was.  Then  that  testi- 
mony becomes  a  part  of  the  record,  and  the  chancellor  may 
either  grant  a  new  trial,  or  disregard  the  verdict  if  he  thinks  it 
wrong,  and  render  a  decree  upon  the  evidence  thus  sent  up. 
Unlike  the  English  system,  here  the  same  court  has  both 
chancery  and  common  law  jurisdiction,  and  the  same  judge 
presides  at  the  trial  at  law,  who  is  to  decide  the  chancery  suit ; 
and,  in  fact,  in  the  same  court,  so  that  when  a  motion  is  made 
to  him  for  a  new  trial,  he  is  already  advised  of  what  the 
evidence  was  before  the  jury,  and  is  prepared  at  once  to  sustain 
or  overrule  the  motion,  precisely  as  in  cases  at  law :  and  the 
party  complaining  of  the  overruling  of  such  a  motion  must 
take  his  bill  of  exceptions  as  in  a  case  at  law,  or  procure  a 
certificate  of  the  judge  as  to  what  the  evidence  was ;  so  that 
it  may  become  a  part  of  the  record,  and  thus  enable  the  court 
understanding^  to  determine  whether  the  verdict  was  right  or 
not.  Unless  complained  of  and  shown  to  be  wrong,  the  verdict 
of  the  jury  finding  the  facts  upon  the  issues  submitted  to  them, 
stands  in  place  of  the  evidence  from  which  the  chancellor 
would  be  required  to  find  the  facts,  but  for  the  verdict.  So, 
too,  in  case  of  a  reference  to  a  master.  His  report  of  the  facts, 
which  he  finds  to  be  established  by  the  proofs,  stands  and  is 
acted  upon  in  place  of  the  proofs  themselves,  and  masters  have 
been  frequently  censured  for  incumbering  their  reports  with 
the  evidence,  unless  a  motion  is  made  to  set  aside  the  report; 
because  it  is  not  supported  by  the  proofs,  when  it  is  the  duty 
of  the  master  to  certify  up  the  evidence  with  the  report. 

We  are  well  satisfied  with  our  former  decision,  and  are  of 
opinion  that  the  decree  in  this  case  must  be  affirmed. 

Decree  affirmed. 
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William    B.    West    et  al.  impleaded    with   John   Barker, 
Plaintiffs  in  Error,  v.  John  Flemming,  Defendant  in  Error. 

ERROR  TO  KANE. 

A  party  may  proceed  to  collect  his  debt  by  attachment,  and  by  enforcing  a  mechan- 
ic's lien,  as  concurrent  remedies;  and  the  lien  is  not  waived  by  so  doing. 

A  proceeding  to  enforce  a  mechanic's  lien  is  governed  by  the  rules  applicable  to 
suits  in  equity,  and  the  decree  has  the  same  effect  and  may  be  executed  as  other 
decrees. 

The  statute  which  allows  redemptions  from  sales  on  execution,  and  under  decrees 
directing  the  sale  of  mortgaged  lands,  does  not  extend  to  decrees  for  sales  under 
mechanic's  liens. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
The  decree  complained  of  was  entered  bj  J.  G.  Wilson,  Judge, 
at  May  term.  1856,  of  the  Kane  Circuit  Court. 

J.  H.  Mayborne,  for  Plaintiffs  in  Error. 

0.  D.  Day,  for  Defendant  in  Error. 

Skinner,  J.  Flemming  filed  his  petition  against  Barker, 
West  and  Merrill,  under  the  Mechanics'  lien  law,  for  lumber 
furnished  Barker  in  the  erection  of  a  building  upon  premises 
owned  by  him,  and  afterward  sold  to  West  and  Merrill.  The 
cause  was  tried  by  the  court,  and  the  allegations  of  the  petition 
being  admitted  or  proved,  a  decree  was  rendered,  finding  the 
amount  due,  and  directing  a  sale  of  the  premises  by  a  commis- 
sioner, and  the  execution  of  a  deed  to  the  purchaser,  without 
any  provision  for  redemption  after  the  sale.  West  and  Merrill, 
in  their  answer,  set  up  and  proved,  on  the  hearing,  that,  after 
the  filing  of  the  petition  Flemming  sued  Barker  in  attachmen  , 
on  the  same  debt,  under  which  property  sufficient  to  satisfy 
the  same  was  levied  upon,  and  that  Flemming  afterward 
dismissed  the  attachment. 

The  only  questions  important  for  determination  are,  whether 
Flemming,  by  his  attachment,  waived  his  lien,  under  the 
mechanics'  lien  law,  or  was  precluded  thereby  from  proceeding 
under  that  law ;  and  whether  the  court  erred  in  decreeing  a 
sale  by  the  commissioner,  without  giving  the  statutory  right 
of  redemption. 

The  proceeding  under  the  statute  is  additional,  or  cumulative 
of  such  other  remedies  for  enforcement  of  the  contract  out  of 
which  the  lien  arises,  as  the  party  may  have,  either  against 
person  or  property. 

He  may,  therefore,  at  the  same  time  pursue  several  remedies 
for  satisfaction  of  one  debt,  which  are  not  substantially  the 
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same  in  their  nature  and  effect :  as  a  proceeding  against  prop- 
erty, and  an  action  against  the  person;  or,  two  proceedings 
against  different  properties  or  tilings,  but  can  have  one  satis- 
faction only.  1  Chitty's  PL  212,  254;  Delahay  v.  Clement, 
3  Scam.  R.  201 :  Branigan  v.  Rose,  3  Gil.  R.  123. 

A  resort  to  several  remedies  may  be  necessary  to  obtain  full 
satisfaction,  and,  being  consistent  with  each  other  and  with  the 
purpose  of  satisfaction,  the  pursuit  of  them  cannot  be  construed 
into  a  waiver  of  an  existing  lien. 

It  is  true  that,  on  the  sale  of  land,  the  vendor,  in  equity, 
retains  a  qualified  lien  on  the  land  conveyed  for  the  unpaid 
purchase  money;  and  that  he  will  be  held  to  have  waived  this 
implied  lien,  by  taking  an  independent  security  for  the  money, 
other  than  the  purchaser's  obligation;  and  that  a  party  may 
waive  a  lien  upon  property  by  acts  inconsistent  with  its  con- 
tinuance ;  but  the  pursuit  of  concurrent  remedies  for  satisfaction 
does  not  imply  an  intention  to  waive  or  abandon  an  existing 
lien,  and  cannot  discharge  it. 

This  proceeding  is  held  to  be  governed  by  the  rules  appli- 
cable to  suits  in  equity.  Kimball  v.  Cook,  1  Gil.  R,  433  ;  Shaffer 
v.  Weed,  3  ibid.  513.  The  decree,  therefore,  has  the  effect  of 
an  ordinary  chancery  decree,  and  may  be  executed  in  the 
same  manner. 

The  statute  which  allows  redemptions  from  sales  on  execu- 
tion, and  under  decrees  directing  the  sale  of  mortgaged  lands, 
does  nat  extend  to  ordinary  chancery  sales ;  and  no  reservation 
of  a  right  of  redemption  was  necessary.  Farnsworth  v.  Strasler, 
12  III.  R.  482. W 

Decree  affirmed. 

(a)     Armsby  v.  The  People  S:c  ,20  111.  R.  155:  Link  v.  A.  I.  W.,  24  111.  R.  553. 


Archibald  McAllister,  Plaintiff  in  Error,  v.  Zebulon  S.  Ely,. 
Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  plea  which  substantially  adopts  the  language  of  the  statute,  by  averring  that 
the  defendant  was  security  for  a]principal  debtor  who  executed  a  note  with  him, 
and  that,  after  the  note  became  due,  the  holder  of  it  was  requested  to  put  it 
in  suit,  but  did  not,  etc.,  is  good. 

The  opinion  of  the  court  furnishes  the  facts  in  the  case 
The  demurrer  to  the  plea  was  sustained  by  J.  M.  Wilson, 
Judge,  at  September  term,  1856,  of  the  Common  Pleas  Court. 

W.  K.  McAllister,  for  Plaintiff  in  Error. 

Shumway,  Waite  and  Towne,  for  Defendant  in  Error  - 
16 
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Skinner,  J.  This  was  an  action  of  assumpsit  upon  a  prom- 
issory note,  executed  by  Jacob  R.  Depuy  and  the  defendant,  to 
Enoch  Ely  and  the  plaintiff,  dated  at  Chicago,  July  10,  1852, 
and  due  ninety  days  after  date.  The  action  was  brought  by 
the  plaintiff  as  surviving  payee,  against  the  defendant  as 
surviving  maker. 

The  court  sustained  a  general  demurrer  to  the  following  plea : 
And  for  a  further  plea  in  this  behalf,  the  said  defendant  says, 
actio  non,  because,  he  says,   that,  in  the  making  of  the  said 
promissory  note  mentioned  in  said  declaration,  the  said  Jacob 
R.  Depuy  was  the  principal  debtor,  and  this   defendant  the 
security  for  the  said  principal  debtor,  which  was,  to  wit,  at  the 
time  of  the  making  thereof,  to  wit,  at  Chicago  aforesaid,  well 
known  to  said  plaintiff;    that,  afcer  the  said  note  became  due 
and  payable   by  the  terms  thereof,  to  wit,  on  the  first  day  of 
May,  A.  D.  1853,  and  the  said  Depuy,  being  then  alive,  to  wit, 
at  Plainfield,  in  the  county  of  Will,  aforesaid,  where  he  might 
have  been  served  with  process,  this   defendant  then  and  there 
became    apprehensive    that    the    said   Depuy   would   become 
insolvent  without  discharging  said  note,  or  so  much  so  that  it 
would  be  extremely  difficult  to  recover  back  the  amount  of 
said  note  of  said  Depuy,  if  compelled  to   pay  the   same  ;    and 
this  defendant,  by  reason  of  the  premises,  on,  to  wit,  the  day 
and  year  last  mentioned,  to  wit,  at  the  city  of  Chicago,  afore- 
said,  did  notify  and  require,  in  writing,  of  the  said  plaintiff, 
that  he  forthwith  put  the  said  note  in  suit;   but  the  said  plsin- 
tiff,  well  knowing  the  premises,  did  not,  within  any  reasonable 
time,  put  the  said  note  in  suit,  or  use  any  diligence  to  collect 
the  same  by  due  course  of  law;   and  the  said  Jacob  R.  Depuy, 
afterward,  to  wit,  on  the  first  day  of  October,  1853,  to  wit,  at 
Plainfield,  aforesaid,  became  and  was  insolvent;    wherefore, 
by  reason  of  the  premises  and  by  virtue  of  the  statute  in  such 
case  made  and  provided,    the    said    plaintiff  is  barred  from 
recovering  the  same  of  this  defendant,  and  this  he  is  ready  to 
verify;  wherefore,  etc. (a) 

This  snit  was  commenced  on  the  twentieth  day  of  June, 
1856,  nearly  two  years  after  the  notice  to  sue  was  given.  The 
statute  bars  an  action  against  the  security  upon  instruments 
like  this,  where  the  creditor  fails  to  bring  suit  within  a  reason- 
able time  after  notice,  in  writing,  to  sue.  given  by  the  security. 
Statutes  1856,  chapter  97. 

The  plea  substantially  adopts  the  language  of  the  statute, 
and,  if  true,  as  it  will  be  taken  to  be  on  demurrer,  the  plaintiff 
has  no  cause  of  action. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)  Pavuet>.  Webster,  19111.  R.  104;  Ward  v.  Stout,  32  111.  R.  400:  Snrigg  v.  The 
Bank  &c;  14  Peters  R.  201. 
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Austin  Gray,  Appellant,  v.  Lewis  P.  Lott  et  al.,  Appellees. 

APPEAL  FROM  GPOJNDY/. 

"Where  supervisors,  on  appeal,  have  the  authority  to  review  the  order  of  the  com- 
missioners of  highways,  and  proceed  regularly  in  the  exercise  of  their  jurisdiction, 
equity  will  not  interfere  to  control  their  action. 

The  bill  in  this  case  was  dismissed  by  Randall,  Judge,  at 
December  term,  1856,  of  the  Grundy  Circuit  Court. 

Seelt  and  Baugher,  for  Appellant. 

S.  W.  Harris,  for  Appellees. 

Skinner,  J.  The  bill  in  this  case  alleges  that  the  commis- 
sioners of  highways  of  Saratoga  township,  in  Gruudy  county, 
vacated  a  part  of  a  public  road  lying  between  the  towns  of 
Morris  and  Lisbon  in  said  county;  that  Moore  and  Foord, 
neither  of  whom  owned  or  was  agent  for  the  owner  of  any 
land  over  which  the  part  of  the  road  vacated  runs,  appealed 
from  the  order  of  the  commissioners  of  highways  to  the 
respondents,  three  of  the  supervisors  of  Grundy  county  ;  that 
said  supervisors,  upon  hearing  the  appeal,  reversed  the  order 
of  the  commissioners  of  highways ;  and  pray  that  the  said 
supervisors  be  enjoined  from  executing,  or  entering  of  record 
their  order  of  reversal. 

The  supervisors  answered,  admitting  the  allegations  of  the 
bill,  but  stating  that  Moore  and  Foord  were  owners  of  land 
upon  and  over  which  the  road  described  runs,  and  immediately 
at  one  of  the  termini  of  that  portion  of  the  road  vacated  by 
the  commissioners  of  highways. 

The  court  upon  bill  and  answer  dissolved  the  injunction  and 
dismissed  the  bill. 

The  statute  provides  that,  "The  commissioners  of  highways 
may  alter  or  discontinue  any  road,  or  lay  out  any  new  road," 
etc.  And  that,  "Any  person  or  persons,  being  owners  or 
agents  for  any  tract  of  land  over  which  any  highway,  altered, . 
discontinued  or  laid  out  shall  run,  feeling  themselves  aggrieved 
by  any  order  made  by  the  commissioners  of  highways,  may 
appeal  from  the  same,"  "to  three  of  the  supervisors  of  the 
county,"  etc.     Statutes  of  1856,  page  1162-64. 

If  the  supervisors  appealed  to,  had  jurisdiction  to  review 
the  order  of  the  commissioners  of  highways,  and  proceeded 
regularly  in  the  exercise  of  that  jurisdiction,  equity  will  not 
interfere  with  their  determination,  or  control  their  action. 
Frewin  v.  Lewis,  4  Mylne  and  Craig  R.  255  ;  Smith  v.  Bangs, 
15  111.  R.  399. 
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Jurisdiction  by  appeal  is  clearly  conferred  by  the  statute, 
and  the  right  of  appeal  evidently  extends  to  those  owning 
land  over  which  the  road  sought  to  be  altered  or  vacated 
runs.  The  object  of  the  statute  is  to  give  those  immediately 
affected,  by  the  proposed  change,  opportunity  of  protecting 
and  defending  their  interests,  and  for  that  purpose  an  appeal 
may  be  essential. 

Those  owning  land  over  which  any  portion  of  the  road 
sought  to  be  altered  or  discontinued  runs,  may  be  directly  and 
materially  affected  by  the  discontinuance  of  a  portion  of  the 
road,  and  they  are  within  the  meaning  of  the  provision  giving 
appeals  from  orders  of  commissioners  of  highways. 

Decree  affirmed. 


John  V.  Farwell,  Appellant,  v.  Thomas  D.  Lowther, 
Appellee. 

APPEAL  FROM  COOK. 

A  contract  or  proposition  for  the  sale  of  real  estate,  if  signed  by  the  party  to  he 
charged,  though  not  accepted  in  writing,  if  accepted  without  varying  the  terms, 
of  which  due  notice  is  given,  will  take  the  case  out  of  the  statute  of  frauds. 

The  contract  must  all  be  in  writing;  must  specify  the  parties,  terms,  price  and  a 
description  of  the  property;  and  the  acceptance  of  it  must  be  simple  and  uncon- 
ditional. 

This  was  a  suit  in  chancery  commenced  by  John  V.  Far- 
ewell, appellant,  against  Thomas  D.  Lowther,  appellee  by  bill 
of  complaint  filed  in  the  Cook  Circuit  Court,  on  the  chancery 
side  thereof,  to  enforce  the  specific  performance  of  an  alleged 
contract  of  sale  of  certain  lots  of  land  in  the  city  of  Chicago. 
Said  suit  was  tried  before  Manierre,  Judge,  at  October  term 
of  said  court,  A.  D.  1856. 

The  bill  of  complaint  sets  forth  that  in  the  month  of  Sep- 
tember, A.  D.  1855,  said  Lowther  was,  or  pretended  to  be, 
the  owner  in  fee  simple  of  lots  numbered  seven  and  eight,  in 
block  numbered  ten,  in  Fort  Dearborn  addition  to  the  city  of 
Chicago. 

That  on  or  about  the  15th  day  of  said  September,  said  Far- 
well  wrote  to  said  Lowther,  requesting  him  to  give  the  price 
and  terms  on  which  he  would  sell  said  lots.  That  said  Low- 
ther immediately  replied  to  said  Farwell  by  letter,  in  which 
he  made  a  proposition  in  the  words  following: 

"Not  one  hour  ago  I  authorized  an  agent  to  sell  those  lots 
on  the  following  terms  which  I  give  to  you  exactly  as  to- 
him,  viz.  : 
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"  'Six  hundred  dollars  per  foot  front,  ten  per  cent,  cash,  the 
rest  on  bond  and  mortgage  for  say  ten  years  at  eight  per  cent, 
interest,  the  lots  to  be  improved  of  course.  Off  this  price  I 
should  have  to  allow  two  and  a  half  per  cent,  commission  if  I 
sold  through  the  broker.'  "  That  in  a  subsequent  part  of  the 
same  letter  said  Lowther  stated  that  he,  being  a  moderate  man, 
the  price  he  had  fixed  would  be  satisfactory,  and  he  thought 
upon  that  basis  he  and  said  Farwell  could  agree  about  details. 
That  said  Farwell  received  said  letter  on  the  seventeenth  of 
said  September,  and  immediately  called  on  said  Lowther,  and 
acceded  to  the  above  terms,  as  stated  in  said  letter. 

That  on  the  morning  of  the  eighteenth  of  said  September, 
said  Farwell  and  said  Lowther  both  directed  one  Cyrus  M. 
Hawley  to  make  out  a  mortgage  to  secure  the  deferred  pay- 
ments on  said  lots,  the  said  Lowther  giving  to  said  Hawley  a 
particular  description  of  said  lots  and  said  contract. 

That  at  the  time  it  was  understood  between  the  parties  that 
said  mortgage  should  be  a  common  mortgage,  but  that  subse- 
quently, on  die  same  day  at  the  request  of  said  Lowther,  it 
was  agreed  to  insert  a  power  of  sale  in  said  mortgage  and  to 
make  said  interest  payable  semi-annually,  and  to  insert  a 
clause  in  said  mortgage  requiring  the  building  to  be  erected 
on  said  lots  to  be  insured  to  the  full  amount,  which  responsi- 
ble companies  would  be  willing  to  insure  thereon,  and  that 
the  insurance  policies  should  be  assigned  to  said  Lowther  as 
additional  security ;  and  that  said  Lowther,  in  case  of  loss  or 
damage  by  fire,  should,  at  the  request  of  said  Farwell,  use  the 
money  recovered  on  said  insurance  policies  in  repairing  or 
reconstructing  the  buildings  on  said  lots.  The  bill  then  states 
that  said  Farwell  has  been  ready  to  perform  his  part  of  said 
agreement,  that  he  several  times  applied  to  said  Lowther  and 
requested  him  specifically  to  perform  his  part  thereof. 

That  on  the  4th  day  of  October,  A.  D.  1855,  said  Farwell 
tendered  to  said  Lowther  twenty  eight  hundred  and  eighty 
dollars,  the  amount  of  the  cash  payment  on  said  lots,  and  also 
a  bond  for  the  deferred  payments  properly  executed,  and  a 
mortgage  on  said  lots,  to  secure  the  same,  properly  executed ; 
said  bond  and  mortgage  being  made  in  accordance  with  the 
aforesaid  contract,  and  requested  said  Lowther  to  perform  his 
part  of  said  contract. 

Said  bill  charges  that  said  Lowther  declines  and  refuses  to 
perform  his  part  of  said  contract,  and  that  the  whole  of  said 
first  payment  hath  been  ready  and  unproductive  in  the  hands 
of  said  Farwell,  for  completing  the  said  purchase,  from  the 
time  it  ought  to  have  been  completed  by  the  terms  of  said 
contract. 

The  answer  of  said  Lowther  under  oath  is  waived. 
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The  bill  then  contains  a  prayer  that  said  Lowther  should  be 
compelled  specifically  to  perform  his  said  contract,  and  that 
the  writs  of  injunction  and  of  summons  might  issue. 

The  answer  admits  that  said  Lowther  was  seized  of  said 
lots  at  the  time  stated  in  said  bill  and  had  a  fee  simple  estate 
therein,  and  that  on  or  about  the  15th  day  of  September, 
1855,  he  received  from  said  Farwell  a  letter  asking  the  terms 
on  which  he  would  sell  said  Farwell  said  lots. 

Said  answer  then  states  that  Lowther  wrote  to  Farwell  a 
letter  which  is  set  out  by  Farwell  in  said  bill. 

Lowther  denies  that  the  terms  stated  in  said  letter  consti- 
tuted a  definite  proposition  to  sell  said  lots  to  said  Farwell, 
but  were  only  given  as  the  basis  of  an  agreement,  upon  which 
Lowther  was  willing  to  negotiate,  and  was  treated  as  such  by 
both  parties  in  their  subsequent  correspondence  and  conver- 
sation. 

Said  answer  further  states  that  on  the  17th  day  of  Septem- 
ber, A.  D.  1855,  Lowther  received  from  Farwell  a  letter  in 
answer  to  letter  above  referred  to,  of  which  the  following  is 
a  copy : 

"  Chicago,  Sept.  17th,  1855. 
Thomas  D.  Lowther,  Esq., 

Dear  Sin:  Yours  with  proposition  is  received.  Tour  terms  are  venj  steep. 
Nevertheless'  rather  than  have  any  one  buy  it  without  knowing  that  they  will 
improve,  I  should  rather  take  the  chances  myself  of  that  cool  $20,000  at  all 
events.  I  should  like  to  see  you  before  a  sale  is  made  and  know  who  is  buying, 
and  if  it  is  any  of  our  wild  speculators  in  real  estate,  would  like  to  put  my  lot  in  at 
a  proportionate  valuation  with  yours  and  change  my  quarters,  which  I  can  do  to 
good  advantage.  If  a  speculator  has  taken  up  your  proposition[in  the  time  you  are 
away  of  your  agent,  you  may  consider  me  a  purchaser,  less  the  commission  you 
would  pay  your  agent  on  your  basis,  particulars  to  be  arranged  hereafter,  and  as 
having  accepted  this  morning,  unless  the  said  party  will  buy  mine,  in  which  case  I 
would  rather  sell.  Yours,  very  truly, 

JOHN  V.  FARWELL." 

The  answer  further  states  that  said  Lowther  never  made 
any  other  proposition  of  any  kind  in  writing  to  said  Farwell 
and  never  received  any  answer  or  acceptance  in  writing  from 
said  Farwell,  other  than  as  above  set  forth,  and  that  all  other 
propositions,  on  the  part  of  said  Lowther,  relative  to  the  sale 
of  said  lots  to  said  Farwell,  and  all  other  communications  ac- 
ceding thereto,  on  the  part  of  said  Farwell,  were  not  in  writing, 
nor  was  there  any  memorandum  thereof  signed  by  said  Low- 
ther or  said  Farwell  or  by  any  person  legally  authorized  to 
sign  for  them  or  either  of  them,  and  that  the  same  were  void 
as  being  contrary  to  the  statute  against  frauds  and  perjuries,, 
and  said  Lowther  claims  the  benefit  of  said  statute  as  fully  as 
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if  the  same  had  been  specially  pleaded.  The  answer  con- 
cludes in  the  usual  form.  Farwell  filed  a  general  replication 
to  the  answer. 

The  court  after  hearing  the  evidence  and  the  argument  of 
counsel,  found  the  issue  for  the  defendant  and  entered  an 
order  and  decree  dissolving  the  injunction  issued  in  said 
cause,  and  dismissing  complainant's  bill  with  costs. 

The  complainant  excepted  to  the  entering  of  this  decree 
and  order  and  appealed  to  this  court. 

Williams  and  Woodbridge,  for  Appellant. 

C.  Beckwith  and  J.  V.  Le  Moyne,  for  Appellee. 

Scates,  C.  J.  Among  other  defenses,  the  defendant  relies 
upon  the  statute  of  frauds. 

Except,  so  far  as  the  application  of  the  statute  may  vary 
them,  the  principles  laid  down  in  the  cases  of  McConnel  v. 
Brillhart,  17  III.  R.  354,  and  Esmay  v.  Negus  et  al.,  18  111. 
R.  post.  483 ;  are  applicable  to  and  must  govern  the  questions 
of  like  character  in  this  case. 

The  position  so  strongly  insisted  on  here,  that  the  accept- 
ance must  be  also  in  writing,  else  the  obligation  is  not  mutual, 
inasmuch  as  each  party  may  not  be  able  to  enforce  it  specifi- 
cally, was  considered  and  disposed  of  in  that  case.  We  do 
not  regard  the  question  as  open  to  discussion,  considering  it 
settled  by  the  current  and  weight  of  authority  in  favor  of  the 
validity  of  a  contract,  under  the  statute  of  frauds,  when  signed 
by  the  party  to  be  charged  therewith,  though  not  signed  by 
the  other  party.  We  may  refer  to  some  additional  authorities 
here.  14  John.  R.  484;  16  Wend.  R.  465,-  9  Yes.  Jr.  R. 
234,  351 ;  Seton  v.  Slade,  7  ibid.  265,  and  note  c;  2  Bingh. 
N.  G.  R.  735  (29  Eng.  C.  L.  R.  469);  1  Sugd.  Vend.  133, 
clause  7;  5  Sand.  R.  101;  15  Eng.  Law  and  Eq.  R.  376; 
Chit,  on  Cont,  70;  3  John.  Cas.  61  ;  1  Greenlf.  Ev.  Sec.  268. 

The  decision  of  Lord  Redesdale  in  Lawrenson  v.  Butler,  1 
Scho.  and  Lcf.  R.  13,  18,  has  been  repeatedly  overruled,  and 
so  of  the  case  of  Champion  et  al.  v.  Plummer,  4  Bos.  and 
Pull.  R.  252.  Lord  Ch.  Jus.  Edan  did  not  approve  the  former 
in  Huddleslon  v.  Briscoe,  11  Ves.  Jr.  R.  592,  but  simply 
declined  to  discuss  it  in  that  case.  The  matter  seemed  to  be 
rather  an  accidental  remark  than  a  decision  in  Gaunt  v.  Hill, 
1  Stark.  N.  P.  R.  10  (2  Eng.  C.  L.  R.  15).  But  the  rule  is  too 
firmly  settled,  by  too  many  well  considered  cases,  to  be  shaken 
by  the  above  decisions. 

But  there  must  be  a  simple  acceptance,  without  varying  the 
terms,  and  the  other  party  ought  to  have  due  notice  of  that 
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acceptance.     1   Sugd.  on  Vend.  117,  and  note    1,   124-25;  1 
Parson  on  Cont.  400  (3  Eng.  C.  L.  K.  450). 

Here  are  circumstances,  under  which  we  should  expect  and 
require  evidence  of  a  written  acceptance — not  indeed  because 
a  parol  acceptance  would  not  bind  both  parties — but  because 
it  might  be  impossible  to  show  such  acceptance  within  a 
reasonable  time,  where  propositions,  by  letter,  are  sent  great 
distances  by  mail,  and  no  other  mode  is  left  of  returning  an 
answer  of  acceptance.  In  some  cases,  the  propositions  require  - 
a  written  acceptance,  and  this,  like  any  other  term  or  condi- 
tion, must  be  accepted  as  made.  These  circumstances  explain 
some  of  the  cases,  that  would  otherwise  appear  to  require 
written  acceptances  as  necessary  to  the  validity  of  the  con- 
tract.     Gaunt  v.  Hill,  1  Stark.  R.  12  (2  Eng.  C.    L.  R.  15). 

While  a  parol  acceptance  of  a  written  offer  or  contract  may 
be  good — and  parol  evidence  may  be  resorted  to,  for  ascer- 
taining the  identity  of  the  party,  and  of  the  property,  etc., 
yet  the  contract  itself  cannot  be  partly  in  writing  and  partly 
in  parol,  but  the  writings  must  contain  the  parties,  the  terms, 
price  and  a  description  of  the  property  on  their  face,  or  by 
reference.  Esmay  v.  Negus,  18  111.  R.  post.  483  ;  McConnell 
v.  BriUhart,  17  111.  R.  360,  and  authorities;  1  John.  Ch.  R. 
273;  1  Greenlf.  Ev.  Sec.  268;  13  John.  R.  297;  3  ibid.  210; 
16  Wend.  R.  28;  1  N.  Harap.  R.  157;  4  Bam.  and  Aid. 
R.  595  (6  Eng.  C.  L.  R.  616);  3  Brod.  and  Bingh.  R.  14 
(7  Eng.  C.  L.  R.  328). 

It  would  be  difficult  for  any  one  to  draw  up  the  necessary 
writings,  in  detail,  to  carry  into  effect  the  proposition  contained 
in  defendant's  letter  of  15th  September.  It  is  true  the  most 
essential  terms  are  iu  it.  But  parties  might  well  differ  about 
the  bond  and  mortgage,  whether  interest  was  payable  semi- 
annually, annually,  or  at  the  end  of  the  credit — about  the 
kind,  and  value  of  improvements  to  be  made,  and  within  what 
time — and  whether  the  brokerage  of  two  and  a  half  per  cent. 
was  to  be  a  deduction  from  the  price.  Some  of  them,  a  court 
of  equity  would,  doubtless,  enforce  as  in  the  usual  course  of 
business  of  that  character;  others  present  difficulties  of  a  much 
more  serious  nature. 

But  waiving  all  objection  to  the  proposition  on  these 
grounds,  we  think  the  terms  were  not  accepted.  Plaintiff's 
note  of  17th  September  was  conditional  as  to  the  fact  of 
acceptance.  Rather  than  have  certain  persons  who  would  not 
improve  the  lots,  he  would  buy,  and  in  case  such  should  offer 
to  buy,  he  might  be  considered  as  accepting.  Should  others 
want  to  buy  and  would  take  his  lot  in  at  a  proportionate 
value,  he  would  rather  sell.  There  are  too  many  contingen- 
cies, and  no  one  could  tell  from  the  letter,   without  inquiry  as 
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to  the  happening  of  the  events  referred  to,  whether  he  had  or 
had  not  accepted.  It  is  not  such  simple  acceptance  as  would 
enable  the  defendant  to  sue  upon. 

When  the  parties  afterward  met,  we  find  them  differing 
about  the  details  to  be  arranged  upon  the  basis  offered  in  the 
letter — and  this  difference  resulted  in  a  mutual  abandonment 
of  the  negotiation — with  crimination  and  recrimination  of 
each  other  as  having  backed  out  from  the  proposition.  Yet 
each  seems  to  have  endeavored  to  draw  out  the  details  from 
that  base,  with  an  honest  purpose  to  arrive  at  a  result.  Even 
the  amount  became  a  subject  of  dispute,  when  the  equivalent 
of  $600  per  foot  was  sought  to  be  gained,  by  increase  of  the 
principal  at  six  per  cent. 

We  have  not  gone  into  the  figures  to  ascertain  whether  the 
plaintiff  was  right  in  his  amounts,  and  his  offer  of  title  papers 
proper,  because  we  are  of  opinion  that  the  proposition  itself 
was  too  indefinite  for  the  court  to  enforce,  without  making  a 
bargain  for  the. parties,  and  such  as  it  was,  it  was  not  simply 
and  unconditionally  accepted. 

If  there  were  no  other  difficulty  in  detailing  these  general 
terms,  it  would  be  impossible  for  the  court  to  fix  upon  the 
character  and  cost  of  the  improvements  to  be  made.  What 
shall  be  the  kind,  style  and  value  ?  one  or  twenty  thousand? 
Upon  this  depends  very  much  the  mortgage  security. 

Dewee  affirmed. 


The  Illinois  and  Wisconsin  Kailroad  Company,  Appellant, 
v.  John  Yon  Horn,  Appellee. 

APPEAL  FROM  COOK. 

The  verdict  of  a  jury  impannelled  to  assess  the  value  of  a  lot  sought  to  be  condemned 

for  depot  purposes  by  a  railroad  company,  unless'  it  is  manifestly  against  the 

evidence,  will  not  be  disturbed,  (a) 
Land  and  city  lots  have  no  standard  value;  and  to  arrive  at  their  proper  valuation, 

it  is  right  to  take  the  opinions  of  witnesses,  and  to  hear  the  facts  npon  which 

such  opinions  are  founded. 

The  facts  of  this  case  are  set  out  in  the  opinion.  The  verdict 
in  this  case  was  found  before  Manierre,  Judge,  at  November 
term,  1856,  of  the  Cook  Circuit  Court. 

Blodgett  and  Upton,  for  Appellant. 

Mather  and  Taft,  and  T.  L.  Dickey,  for  Appellee. 

(a)     The  T.  &  P.  R.  R.  Co.  v.  Vansiker,  22  111.  R.  221. 
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Skinner,  J.  The  Illinois  and  Wisconsin  railroad  company, 
in  May,  1854,  commenced  proceedings  for  the  condemnation, 
for  depot  purposes,  of  a  lot  in  Chicago,  belonging  to  Von  Horn. 
Von  Horn  appealed  from  the  assessment  of  damages  to  the 
circuit  court,  where  a  trial  was  had  and  a  verdict  found  assess- 
ing the  damages  at  six  thousand  dollars.  This  verdict,  on 
motion  of  the  company,  the  court  set  aside.  A  second  trial 
resulted  in  a  verdict  of  seven  thousand  and  five  hundred 
dollars.  Upon  application  for  a  new  trial,  again  made  by  the 
company,  Vou  Horn  remitted  of  the  verdict  nine  hundred 
dollars,  and  the  court,  overruling  the  application  for  a  new 
trial,  gave  judgment  for  six  thousand  and  six  hundred  dollars. 

It  is  insisted  that  the  judgment  should  be  reversed,  because 
the  verdict  is  against  the  evidence,  and  because  the  court  per- 
mitted the  witnesses  to  state  their  opinions  and  the  grounds 
of  the  same,  as  to  the  value  of  the  lot.  Over  twenty  witnesses 
were  examined,  and  estimated  the  value  of  the  lot  variously, 
running  from  twelve  hundred  to  ten  thousand  dollars,  exclusive 
of  improvements,  and  it  was  agreed  that  the  improvements 
were  worth  six  hundred  dollars. 

If  the  verdict  be  not  manifestly  against  the  evidence,  this 
court  will  not  disturb  it. 

The  credibility  of  the  witnesses  was  for  the  jury;  and  their 
intelligence,  their  means  of  knowing  the  value  of  the  property, 
and  their  manner  of  testifying,  were  open  to  the  observation 
of  the  jury,  enabling  them  to  judge  what  degree  of  weight 
should  be  given  to  the  opinion  of  each. 

This  court  cannot,  therefore,  by  addition  and  division  of 
figures,  or  by  finding  the  mathematical  average  estimate  of 
damages,  from  the  several  values  stated  by  the  witnesses 
determine  upon  the  propriety  of  the  verdict.  We  do  not  deem 
it  important  to  enter  upon  an  analysis  of  the  testimony,  as  it 
seems  to  us  clearly  to  justify  the  finding  of  the  jury. 

The  general  rule  is,  that  the  best  evidence  that  exists,  or 
that  is  obtainable,  must  be  produced;  but  this  rule  has  its 
exceptions,.  Walker  v.  Walker,  2  Scam.  R.  291;  McKee  v. 
Ingalls,  4  ibid.  30;    Ward  v.  Salisbury,  12  111.  R.  369. 

If  land  in  this  country  had  a  standard  value,  those  conver- 
sant with  the  subject  could  state,  as  a  fact,  the  value  of  a 
described  tract. 

So,  if  Chicago  lots  had  a  fixed  or  understood  market  value — 
as  grain,  most  of  the  ordinary  commodities  of  trade,  or  the 
precious  metals — there  would  be  no  difficulty  in  proving  their 
value,  as  a  known  fact.  That  there  is  no  such  standard  by 
which  to  ascertain  the  value  of  this  lot,  is  made  abundantly 
clear  by  the  evidence  in  this  case. 

The  witnesses — all  acquainted  with  this  kind  of  property — 
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in  their  testimony,  differ  in  opinion  most  widely,  measuring  its 
value  in  their  minds,  step  by  step,  from  twelve  hundred  to  ten 
thousand  dollars.  This  could  not  be,  upon  the  supposition 
that  they  intended  to  testify  fairly,  if  there  was  an  established 
value  to  the  kind  of  property. 

In  fact,  all  know  that  the  value  of  real  estate  in  this  country 
is  matter  of  estimate,  or  conclusion  of  the  mind,  arrived  at  by 
comparison  with  sales  of  like  property,  made  under  circum- 
stances calculated  to  produce  competition  among  purchasers, 
and  develop  the  full  value,  by  considering  its  adaptation  to  use, 
present  and  prospective ;  its  advantages  and  disadvantages ; 
and  upon  which,  those  equally  well  qualified  to  judge  will 
largely  disagree. 

To  describe  to  a  jury  a  piece  of  ground,  however  minutely, 
with  its  supposed  adaptations  to  use,  advantages  and  disadvan- 
tages, and  demand  of  them,  upon  this  information  alone,  a 
verdict  as  to  its  value,  would  be  merely  farcical ;  and  this, 
indeed,  is  all  that  can  be  done  to  enable  them  to  arrive  at  a 
conclusion  as  to  the  value,  unless  the  witnesses  are  allowed  to 
state  their  judgment  or  opinion,  together  with  the  facts  upon 
which  such  opinion  is  founded.  Butler  v.  Mehrling,  15  111.  R. 
488;  Swift's  Ev.  Ill;  Kellogg  v.  Krauser,  14  Serg.  and 
Rawl.  R.  137>> 

Judgment  affirmed. 

(a)     Ottawa  G.  L.  Co.  v.  Graham,  35111.  R.  346;  O.  &M.  R.  R.  Co.  v.  Irwin.   27 
111.  R.  180. 


The  Illinois  Central  Railroad  Company,  Plaintiff  in  Error, 
v.  James  Downey,  Defendant  in  Error. 

ERROR  TO  LEE. 

Case  cannot  be  maintained  against  a  coi-poration  for  injuries,  willfully  and  intention- 
ally committed  by  its  servants,  and  not  occasioned  in  the  course  of  their  employ- 
ment in  the  pursuit  of  their  regular  business. 

The  principal  is  liable  for  the  want  of  skill,  negligence  or  carelessness  of  the  servant, 
in  an  action  on  the  case. 

This  cause  was  tried  before  Drury,  Judge,  and  a  jury,  at 

October  term,  1856,  of  the  Lee  Circuit  Court.  There  was  a 

verdict   and  judgment   for   the   defendant  in  error,   plaintiff 
below,  for  ninety  dollars  and  costs. 

Glover  and  Cook,  and  M.  S.  Henry,  for  Plaintiff  in  Error. 

S.  G.  Patrick,  for  Defendant  in  Error. 
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Skinner,  J.  This  was  an  action  on  the  case,  against  the 
Illinois  Central  railroad  company,  for  running  their  train  of 
cars  over  the  plaintiffs  team,  at  a  road  crossing.  The  accident 
and  injury  are  alleged  to  have  been  caused  by  the  careless  and 
negligent  conduct  and  management  of  the  train.  The  evidence 
showed  that  the  company's  servants  were  in  charge  of  the 
train,  and  was  conflicting  as  to  whether  the  accident  arose 
from  the  willful  act  of  the  company's  servants,  from  their  care- 
lessness, or  from  the  lault  and  recklessness  of  the  plaintiff. 
The  court,  on  the  part  of  the  plaintiff,  gave  the  following 
instruction : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendants 
were  driving  an  engine  along  their  track,  across  a  street,  and 
that,  while  so  doing,  they  drove  said  engine  against  the  team 
of  plaintiff,  they  are  liable  for  the  damages  then  and  there  done 
by  said  engine  to  said  team,  whether  the  injury  was  committed 
willfully  or  accidentally.  That  it  was  the  duty  of  the  defend- 
ants so  to  use  their  own  rights  as  not  to  injure  others ;  and 
unless  the  plaintiff  wantonly  placed  or  continued  his  property 
in  the  way  of  destruction,  he  is  entitled  to  damages,  to  be 
assessed  by  the  jury,  for  the  injury  done  to  it,  whether  it  be 
willfully,  carelessly  or  accidentally  done.  But  if  the  jury 
believe,  from  the  evidence,  that  the  plaintiff,  or  his  agents  or 
servants,  by  his  or  their  carelessness,  negligence  or  misconduct, 
contributed  to  the  accident,  then  the  defendants  are  not  liable." 

If  the  running  over  the  plaintiff's  team  was  a  mere  accident, 
happening  without  the  fault  of  the  company,  or  the  negligence 
of  their  servants,  they  are  not  liable  for  the  injury ;  and  if  the 
injury  was  caused  by  the  mere  willful  act  of  the  company's 
servants,  and  not  in  execution  and  furtherance  of  the  business 
in  which  they  were  employed,  the  company  is  not  liable  in  this 
form  of  action.  Case  cannot  be  maintained  against  a  corpora- 
tion for  injuries  willfully  and  intentionally  committed  by  its 
servants,  and  not  produced  in  the  course  of  their  employment, 
in  doing  the  business  for  which  thej  are  employed.  It  is  for 
the  negligence,  unskillfulness,  or  carelessness  of  the  servant, 
where  the  injury  is  attributable  to  the  conduct  of  the  servant 
or  agent,  that  the  master  or  principal  is  liable  in  an  action  on 
the  case.  1  Chitty's  PL  127,  128,  129,  130,  131  and  132; 
Fuller  v.  Voght,  13  III.  It.  278;  Armstrong  v.  Cooley,  5  Gil. 
R.  509. («) 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

{a)  111.  C  R.  R.  v.  Reedy,  17  111.  R.  580;  St.  L.  A.  &  C  R.  R.  Co.  f.  Dolby,  19 
id.  374. 
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Thatcher  Blake,  Appellant,  v.  Charles  Dow,  Appellee. 

APPEAL  FROM  WINNEBAGO. 

In  an  action  of  trespass  quare  clausumf regit,  it  is  sufficient  to  show  in  defense  author- 
ity to  gather  the  corn,  and  to  feed  cattle  upon  the  stocks  after  the  harvest.  It  is  the 
province  of  the  jury  to  determine  upon  the  weight  of  the  evidence. 

The  statement  of  the  case  is  made  in  the  opinion  of  the 
court.  The  case  was  tried  before  Sheldon,  Judge,  and  a  jury, 
at  September  term,  1855,  of  the  Winnebago  Circuit  Court. 
There  was  a  verdict  and  judgment  for  the  defendant,  the 
appellee  in  the  court  below.  The  motion  for  a  new  trial  was 
overruled.     The  plaintiff  below  brought  this  appeal. 

T.  L.    Dickey,  for  Appellant. 

J.  L.  Loop,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  trespass  quare  clausum 
/regit. 

The  defendant  below  pleaded  not  guilty,  with  notice  of 
special  matter,  in  defense,  that  before  the  committing  of  the 
supposed  trespasses,  the  plaintiff  and  defendant  made  a  cer- 
tain contract,  whereby  the  defendant  agreed  to  gather  certain 
corn  of  the  plaintiff  standing  upon  the  close  in  question,  in 
consideration  whereof  the  plaintiff  agreed  that  the  defendant 
should  have  therefor  the  stalks  and  the  privilege  of  depastur- 
ing the  close  after  the  harvesting  of  the  corn ;  that  the  defend- 
ant did,  in  pursuance  of  the  contract,  gather  the  corn,  and 
after  the  gathering  thereof  depasture,  etc.,  and  that  these  were 
the  same  supposed  trespasses  alleged. 

The  cause  was  tried  by  jury  who  found  the  defendant  not 
guilty,  and  the  court  refused  a  new  trial.  The  defendant 
proved  the  contract  alleged,  performance  of  the  same  by  him, 
and  that  the  cattle,  proved  by  the  plaintiff  to  have  been  in  the 
close  in  question,  were  not  in  the  ungathered  corn,  but  were 
kept  upon  the  close,  where  the  corn  was  gathered,  for  the  pur- 
pose of  feeding  the  stalks.  The  evidence  was  conflicting  as  to 
whether  the  cattle  were  in  the  portion  of  the  close  where  the 
corn  was  ungathered.  It  was,  however,  the  province  of  the 
jury  to  determine  upon  the  weight  and  preponderance  of  the 
evidence,  and  the  facts  stated  in  defense  and  which  they  were 
authorized,  from  the  evidence,  to  find  proved,  aside  from  any 
question  about  the  fence,  gave  the  defendant  the  right  to 
depasture  the  stalks  of  the  gathered  corn  upon  the  close,  and 
were  a  good  defense. 
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The  court,  therefore,  properly  refused  to  disturb  the  verdict, 
and  we  find  no  error  in  the  record. 

Judgment  ajjirrned. 


Samuel.  T.  Stillson  et  al.  Appellants,  v.  Warren  Hill, 
Appellee. 

APPEAL  FROM  LaSALLE  COUNTY  COURT. 

A  plea  in  abatement  denying  a  £o-partnership  by  one  of  several  defendants,  is  not 
waived,  by  his  filing  at  tte  same  time  a  plea  of  non-assumpsit;  these  pleas,  put  in 
issue  not  only  the  existence  oi  the'partnership,  but  the  whole  cause  of  action,  and 
may  be  tried  as  one  issue. 

This  case  is  stated  in  the  opinion  of  the  court.  The  cause 
was  tried  before  Cotton,  Judge,  of  the  LaSalle  County  Court, 
and  a  jury,  at  December  term,  1855,  of  that  court.  There 
was  a  judgment  in  favor  of  the  plaintiff  below  for  $371.34, 
and  costs.  A  motion  for  a  new  trial  was  denied.  The  county 
court  refused  to  instruct  the  jury,  that  the  plea  in  abatement 
was  not  waived,  by  the  filing  of  the  plea  of  the  general  issue. 

Bushnell  and  Gray,  for  Appellants. 

Glover  and  Cook,  for  Appellee. 

Skinner,  J.  Hill  sued  Hallock  and  Stillson  in  assumpsit, 
declaring  against  them  as  partners.  Stillson  filed  a  plea  in 
abatement,  denying  the  alleged  partnership,  and  also  a  plea 
of  non-assumpsit.  The  court  treating  the  plea  in  abatement 
as  waived  by  the  plea  to  the  action,  the  cause  was  tried  upon 
the  general  issue  and  judgment  rendered  for  the  plaintiff 
The  question  for  determination  is,  whether  Stillson  by  his 
plea  of  non-assumpsit  waived  his  plea  in  abatement. 

At  common  law,  pleas  in  abatement  are  regarded  as  dila- 
tory defenses,  which  do  not  go  to  the  merits  of  the  action,  and 
operate,  if  sustained,  to  defeat  the  present  suit  only,  and  not 
to  determine  the  merits  of  the  controversy,  or«to  bar  another 
action  for  the  same  cause ;  and  such  pleas  are  first  in  the 
order  of  pleading.  And  at  common  law  the  plaintiff  suing 
the  defendants  as  partners  to  maintain  his  action,  under  the 
general  issue,  must  prove  the  partnership  out  of  which  the 
joint  liability  arises ;  and  a  plea  to  the  action,  or  in  bar, 
waives  a  plea  in  abatement.  Our  statute  has  changed  the 
common  law  rule   of  evidence  in  this  respect,  by   dispensing 
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with  proof  of  partnership,  under  the  general  issue,  and   with 
it,  we  think,  the  rule  of  pleading.     Statutes  of  1856,  p.    542. 

In  the  case  of  Warren  v.  Chambers,  12  111.  E.  124,  this 
court  held  that,  "In  all  cases,  except  where  the  foundation  of 
the  action  is  an  instrument  in  writing,  the  execution  of  which 
is  denied  by  plea,  verified  by  affidavit,  whether  the  action  "be 
upon  contracts  express  or  implied,  in  writing,  or  by  parol,  the 
defendants  who  are  sued  as  partners,  can  only  put  in  issue 
that  fact  by  filing  a  plea  in  abatement,  specially  denying  the 
partnership  or  joint  liability,"  and  that  where  the  foundation 
of  the  action  is  an  instrument  in  writing,  the  defendant  may 
put  in  issue  the  partnership  or  joint  liability  dependent 
thereon,  either  by  plea  in  abatement,  denying  the  partnership, 
or  by  plea  in  bar,  verified  by  affidavit,  denying  the  execution 
of  the  instrument  sued  on.  It,  therefore,  follows  from  this 
construction  of  the-  statute,  that  a  defendant  sued  jointly  with 
another  as  partners,  is  compelled  to  plead  in  abatement  deny- 
ing the  partnership  to  avoid  the  legal  admission  of  his  joint 
liability.  Unless,  then,  he  may  also  plead  to  the  action,  he 
may  be  deprived  of  defenses  available  at  common  law,  and 
material  to  the  proper  administration  of  justice ;  for,  if  he 
pleads  in  abatement,  denying  the  partnership,  upon  the  exist- 
ence of  which  his  joint  liability  depends,  and  the  issue  is 
found  against  him.  the  judgment  is  final ;  and,  if  he  pleads  in 
bar,  he  admits  the  partnership  and  consequent  joint  liability. 
1  Chitty's  PI.  466  ;  McCarlee  v.  Chambers,  6  Wend.  E.  649  ; 
The  legislature  could  not  have  intended  such  consequence,  or 
to  change  the  legal  rights  of  parties,  except  to  dispense  with 
proof  in  the  cases  named  in  the  statute,  where  the  defendant 
could  not  deny,  under  oath,  the  fact  alleged. 

It  is  true  the  view  we  take  gives  a  plea  in  abatement 
denying  the  partnership,  the  same  effect  that  a  plea  in  bar 
and  sworn  to,  denying  the  same  alleged  fact,  would  have,  if 
allowed:  but  this  result  seems  inevitable  to  maintain  substan- 
tial common  law  rights  of  defendants.  We  hold  that  Stillson, 
by  his  plea  of  non-assumpsit,  did  not  waive  his  plea  in  form 
in  abatement,  and  that  the  two  pleas  put  in  issue  not  only  the 
existence  of  the  partnership,  but  the  entire  cause  of  action, 
and  might  be  tried  as  one  issue. 

Judgment  reversed 


264  OTTAWA, 

Hopkinson  v.  The  People. 


Francis  Hopkinson,  Plaintiff  in  Error,  v.  The  People, 
Defendants  in  Error. 

ERROR  TO  BUREAU. 

It  does  not  follow,  in  the  trial  of  an  indictment  for  an  assault  with  intent  to  murder, 
that  if  A.  had  been  killed  by  a  pistol  shot,  it  would  have  been  murder;  that  because 
the  killing;  had  it  occurred,  would  not  have  been  justifiable;  therefore,  the  shoot- 
ing of  a  pistol  by  B.  amounted  to  an  assault  with  intent  to  murder. 

If  the  circumstances  attending  the  assault,  were  such  as  to  justily  a  reasonable  con- 
clusion in  the  mind  of  B.  of  impending  danger  of  serious  bodily  injury,  and  he 
discharged  his  pistol  solely  from  the  instincts  of  self-preservation,  he  would  not  be 
guilty,  although  he  was  not  in  any  actual  danger. 

The  jury  should  determine  under  what  circumstances  the  assault  was  made,  and  the 
instructions  should  be  given  hypothetically;  and  not  assume  the  existence  of  a 
certain  state  of  facts. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 
This  cause  was  tried  betore  Hollister,  Judge,  at  October 
terra,  1855,  of  the  Bureau  Circuit  Court.  Hopkinson  was 
found  guilty,  and  prosecutes  this  writ  of  error. 

M.  T.  Peters  and  O.  "W.  Stipp,  for  Plaintiff  in  Error. 

W.  Bushnell,  State's  Attorney,  for  The  People. 

Sktnner,  J.  This  was  an  indictment  against  Hopkinson  for 
an  assault  upon  Cummings,  with  intent  to  murder.  The  evi- 
dence showed  that  on  the  evening  prior  to  the  alleged  assault, 
the  parties  met  and  had  some  words,  whereupon  Cummings 
caught  Hopkinson  by  the  throat  and  choked  him  down,  and 
that  Hopkinson,  on  getting  loose  from  Cummings'  hold,  ran 
off;  that  the  next  day  they  again  met  with  others,  when  Cum- 
mings accosted  Hopkinson,  referring  to  their  previous  diffi- 
culty, telling  him  to  "  stand  off;"  that  Hopkinson  then  drew 
a  pistol ;  that  Cummings  advanced  upon  Hopkinson,  telling 
him  to  "put  up  his  pistol,"  and  Hopkinson  retreated,  or  fell 
back,  calling  to  Cummings  to  "stand  back  or  he  would  shoot 
him,"  when  Hopkinson  fired,  but  without  effect,  and  fled, 
Cummings  chasing  him. 

The  jury  found  the  defendant  guilty  and  the  court  refused 
a  new  trial.  The  court  gave,  on  the  part  of  the  people,  the 
following  instructions : 

1st.  "If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant in  April  last,  and  within  this  county,  made  an  assault 
upon  John  Cummings,  with  a  pistol,  under  such  circumstances 
that  if  Cummings  had  been  killed,  such  killing  would  have 
been  murder,  then  the  jury  are  bound  by  law  to  find  the 
defendant  guilty. 
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2d.  "The  fact  that  Hammings  had  spoken  disparagingly  of 
defendant's  work,  or  told  him  to  put  up  his  pistol,  or  advanced 
toward  him,  without  any  threat,  or  offer  of  violence,  would 
not  justify  defendant  in  using  a  deadly  weapon,  and  if  he  did 
use  a  deadly  weapon  in  assaulting  Cummings,  under  such 
circumstances,  and  Cummings  had  been  killed  thereby,  then 
the  defendant  would  have  been  guilty  of  murder. 

3d.  "The  killing  of  Cummings,  if  it  had  resulted  from 
defendant's  assault,  would  not  have  been  justifiable  or  excus- 
able, unless  the  danger  to  Hopkinson  was  so  great  that  in 
order  to  save  his  own  life  or  prevent  his  receiving  great  bodily 
harm,  the  killing  of  Cummings  was  absolutely  necessary. 

4th.  "If  Cummings  had  been  intentionally  killed  in  the 
assault  by  defendant,  the  defendant  would  have  been  guilty  of 
murder,  unless  he  had  received  a  serious  and  highly  provok- 
ing injury,  and  was  roused  thereby  to  an  irresistible  passion, 
or  that  the  killing  of  Cummings  was  necessary  to  save  defend- 
ant from  being  killed,  or  from  receiving  great  bodily  injury." 
4-  It  is  true,  if  the  circumstances  were  such  that  if  Cummings 
had  been  killed  by  the  shot,  it  would  have  been  murder,  the 
defendant,  failing  to  kill,  would  have  been  guilty  of  an  assault 
with  intent  to  murder;  but  it  does  not  follow  that  because  the 
killing,  had  it  occurred,  would  not  have  been  justifiable  or 
excusable,  that,  therefore,  the  shooting  amounted  to  an  assault 
with  intent  to  murder.  Justifiable  homicide,  is  the  taking  of 
human  life  in  the  necessary  defense  of  one's  person  against 
violence ;  in  the  defense  of  his  property  or  habitation  against 
those  endeavoring  to  commit  a  felony,  or  to  enter  the  habita- 
tion in  a  violent,  riotous  or  tumultuous  manner,  with  intent  to 
commit  violence  to  persons  therein,  from  unavoidable  neces- 
sity, or  under  judgment  of  the  law.  Excusable  homicide,  is 
the  unfortunate  or  accidental  killing  of  another,  without  inten- 
tion and  in  doing  a  lawful  act,  with  ordinary  circumspection. 
And  "all  other  instances  standing  upon  the  same  footing  of 
reason  and  justice,"  come  within  these  rules.  Criminal  Code, 
Sees.  32,  36,  37  and  38. 

The  circumstances  attending  the  killing  may  be  such  that 
the  act  is  neither  justifiable  nor  excusable,  and  still  not  be 
murder. 

It  may  amount  to  manslaughter  only,  in  which  case,  had 
death  not  ensued,  the  person  assaulting  could  not  be  guilty  of 
an  assault  with  intent  to  murder.  Ibid.  Sees.  25,  26,  27 
and  28. 

The  apparent  object,  or,  at  least,  tendency  of  the  three  first 
instructions  was  to  give  the  jury  to  understand,  that  if  Cum- 
mings had  been  killed  by  the  shot,  and   the  circumstances  in 
such  case  would  not  have  justified  or  excused  the  act,  the 
17 
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defendant  would,  therefore,  be  guilty  of  the  crime  charged. 
yL  If  the  circumstances  attending  the  assault  were  such  as  to 
justify  a  reasonable  conclusion,  in  the  mind  of  Hopkinson  of 
impending  danger  of  serious  bodily  injury  from  Cummings, 
and  he  acted  from  the  instincts  of  self-preservation  and  not 
from  motives  of  malice  or  revenge,  he  could  not  be  guilty  of 
the  crime  charged,  although,  in  fact,  there  was  no  actual 
danger.  Ibid.  Sees.  33  and  52;  Campbell  v.  The  People,  16 
111.  R.  17.W 

The  second  instruction  is  objectionable  in  assuming  a  certain 
state  of  facts  to  exist,  and  from  which  the  jury  might  conclude 
they  were  deemed  by  the  court,  established.  It  was  for  the 
jury  to  determine  under  what  circumstances  the  assault  was 
made,  and  the  instruction  should  have  simply  stated  the  law 
hypothetically,  arising  out  of  the  given  state  of  facts,  that 
is,  if  so  found  by  the  jury.  Sherman  v.  Dutch,  16  111.  R. 
283;   WallY.  Goodenow,  id.  415. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)     Schnier*.  People,  23  111.  R.  28;    Reins  v.  People,  30  111.  R.  259;    Maher  v. 
People,  24  id.  241. 


Dennis  Coughlin,  Plaintiff  in  Error,  v.  The  People,  Defend- 
ants  in  Error. 

ERROR  TO  RECORDER'S  COURT  OF  CHICAGO. 

It  is  not  proper  where  a  witness  has  been  examined  and  leaves  the  court,  so  that 
he  cannot  again  be  found,  as  appears  by  return  to  an  attachment  against  him; 
to  instruct  the  jury  that  it  is  probable  the  witness  avoids  further  examination, 
thereby  prejudicing  his  credibility. 

Such  instructions  only  should  be  given,  as  are  based  upon  legitimate  evidence  in  the 
case,  and  if  irrelevant  instructions  properly  stating  abstract  principles  of  laws  are 
given,  which  are  calculated  to  mislead  the  jury,  it  will  be  error. 

If  witnesses  with  proper  opportunity  of  knowing,  being  faith  worthy,  state  positively 
that  an  individual  did  not  strike  a  blow,  it  is  not  negative  proof;  and  is  as  much 
entitled  to  weight  as  the  affirmative  testimony  of  others,  wno  state  that  they  saw 
him  strike  the  blow,  (a) 

The  plaintiff  in  error  was  tried  and  convicted  of  an  assault 
with  a  deadly  weapon  before  the  Recorder's  Court  of  the  city 
of  Chicago,  R.  S.  Wilson,  presiding.  He  sued  out  this  writ 
of  error  upon  the  statement  of  the  case,  as  disclosed  by  the 
opinion  of  the  court. 

B.  S.  Morris  and  T.  Hoyne,  for  Plaintiff  in  Error. 

W.  Bushnell,  State's  Attorney,  for  The  People. 

Skinner,  J.  This  wed  an  indictment  against  Coughlin  for 
an  assault  with  a  deadly  weapon  on  one  Higgins.     The  evi- 

(<i)     G.  W.  R.  Co.  v.  Hanks,  25  HI.  R.  242:  Rockwood  v.  Pondstone,  38  111.  R.  201; 
Frizzel  v.  Cole,  42  HI.  R.  362. 
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dence  showed  that  the  defendant,  who  was  a  police  officer  of 
Chicago,  with  others  (for  the  alleged  purpose  of  suppressing  a 
riot),  arrested  one  Harrison  and  had  him  in  custody,  when 
Higgins  interfered  on  behalf  of  the  prisoner;  that  while  the 
officers  were  endeavoring  to  force  Harrison  through  the  crowd 
on  their  way  to  the  prison,  Higgins  was  knocked  down  with  a 
club.  Several  witnesses,  on  the  part  of  the  People,  testified 
that  the  defendant  struck  the  blow,  and  several,  on  the  part  of 
the  defendant,  testified  that  they  saw  what  passed,  so  far  as 
the  defendant  was  concerned,  and  that  he  did  not  strike  the 
blow;  and  two  testified  that  they  saw  another  person  strike  it, 
and  that  the  defendant  did  not. 

One  Powell,  one  of  the  witnesses  for  the  defendant,  having 
been  sworn  and  his  examination  concluded,  was,  during  the 
further  progress  of  the  trial,  called,  and  failing  to  appear  an 
attachment  issued  against  him  and  was  returned,  "not  found." 
The  court,  on  the  part  of  the  People,  instructed  the  jury  as 
follows :  "If  the  jury  believe,  from  the  evidence,  that  Hig- 
gins, Meacham,  Harrison,  Hyde,  Gaylord  and  Demary,  are 
truthful  witnesses,  and  that  they  swear  positively  to  the  fact 
that  the  defendant  struck  Higgins,  such  positive  evidence 
should  receive  more  consideration  than  any  negative  evidence 
there  may  be  in  the  case." 

"If  the  jury  believe,  from  the  evidence,  that  Powell,  since 
he  left  the  stand,  has  secreted  himself,  or  kept  out  of  the  way 
of  the  officers  to  prevent  being  recalled  as  a  witness  in  this 
case,  such  fact,  if  proved,  should  be  considered  in  determining 
as  to  the  credibility  of  Powell's  statements." 

Although  it  is  the  duty  of  witnesses  not  to  depart  the  court 
before  the  evidence  is  closed,  unless  discharged  by  the  court, 
yet  all  conversant  with  judicial  proceedings,  know  they  often 
do,  without  any  improper  motive,  supposing  their  presence  no 
longer  required.  The  process  of  attachment  and  return  of 
"not  found,"  issued  and  returned  upon  the  trial,  where  the 
witness,  as  in  this  case,  resides  in  a  populous  city,  cannot  be 
sufficient  to  justify  the  presumption  of  evasion  of  service  and 
of  design  to  avoid  further  examination.  The  only  effect  the 
instruction  as  to  Powell's  testimony  could  have  had,  was  to 
point  the  jury  to  the  facts  of  his  non-appearance  when  called, 
and  the  issuing  and  return  of  the  attachment,  as  raising  the 
presumption  that  he  avoided  further  examination,  and  thereby 
prejudicing  his  credibility.  It  would  be  unfair  to  the  witness, 
whose  character  is  thus  involved,  to  attach  to  these  facts  such 
legal  consequence. 

Such  instructions  only  should  be  given  as  are  based  upon 
legitimate  evidence  in  the  case ;  and,  if  an  irrelevant  instruc- 
tion be  given,  although  it  be  unobjectionable  as  an  abstract 
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proposition  of  law,  which  is  calculated  to  mislead  the  jury  and 
affect  their  conclusion  upon  the  issue  submitted  to  them,  it 
will  be  error.  Humphreys  v.  Collier,  1  Scam.  R.  47 ;  Stout 
v.  Williams,  2  ibid.  67;  Hill  v.  Ward,  2  Gil.  R.  285;  Den- 
man  v.  Bloomer,  11  111.  R.  177;  McKinley  v.  Watkins,  13 
111.  R.  140;  Baxter  v.  77*e  People,  3  Gil.  R.  368.  The 
instruction  in  relation  to  positive  and  negative  evidence,  evi- 
dently assumes  that  the  evidence  of  those  who  testified  that 
the  defendant  did  not  strike  the  blow,  is,  in  the  legal  sense, 
negative  evidence,  and  the  jury  probably  so  acted  upon  the 
instruction. 

Those  witnesses,  if  they  had  the  same  opportunity  of  know- 
ing what  the  defendant  did  do  on  the  occasion,  and  were 
equally  faith  worthy  and  likely  to  know  and  remember  the 
facts  with  those  who  testified  that  the  defendant  did  strike  the 
blow,  were  entitled  to  equal  credit,  and  their  statements  should 
have  had  equal  weight  and  consideration.  Their  testimony 
was  as  positive  as  to  the  fact  in  controversy,  as  the  testimony 
of  the  People's  witnesses,  and  if  they  had  equal  honesty,  ability, 
and  opportunity  of  knowing  what  did  transpire,  and  memory, 
their  testimony  would  have  had  the  same  weight  on  a  mind 
seeking  to  ascertain  truth.  An  alibi,  established  as  a  fact  in 
the  mind  of  the  juror,  would  exclude  the  conclusion  of  guilt,* 
because  the  accused  could  not,  according  to  all  human  under- 
standing, have  the  quality  of  ubiquity ;  he  could  not,  at  the 
same  time,  have  been  both  where  the  criminal  act  was  com- 
mitted and  at  another  place.  Yet  the  evidence,  in  such  case, 
rendering  it  impossible  that  the  accused  could  have  committed 
the  crime  charged,  is  as  much  negative  evidence  as  the  testi- 
mony of  those  witnessess  who  saw  what  passed,  and  testifying 
positively  and  minutely,  swore  that  the  defendant  did  not 
strike  the  blow.  If  the  witnesses,  on  the  part  of  the  defend- 
ant, had  simply  testified  that  they  did  not  see  the  defendant 
strike  Higgins,  or  that  they  did  not  see  the  blow  struck,  this 
would,  in  the  legal  sense,  have  been  negative  evidence;  for 
their  testimony,  although  the  alleged  fact  existed,  might  well 
be  accounted  for  without  imputing  to  them  the  crime  of 
perjury. 

It  might  be  that  they,  although  present,  did  not  see  the 
blow  struck,  but  it  could  not  be  that  any  one  saw  what  did  not 
occur,  or  that  an  act  was  done  by  one  not  having  the  ability, 
under  the  established  state  of  facts,  to  do  it.  1  Starkie's  Ev. 
579 ;    Gorham  v.  Peyton,  2  Scam.  R.  363. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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William  Jackson,  Plaintiff  in  Error,  v.  The  People,  Defend- 
ants in  Error. 

ERROR  TO  COOK. 

Ia  an  indictment  for  murder,  the  ommission  of  the  word  '  'there, ' '  after  the  words 
'  'then  and,"  in  that  part  of  it  which  charges  the  felonious  assault,  is  immaterial, 
where  the  averment  of  the  plaee  is  found  in  the  same  connection,  and  is  necessarily 
referred  to. 

It  is  not  erroneous,  after  a  change  of  venue,  upon  a  conviction  for  murder,  to  order 
that  the  prisoner  remain  in  the  jail  of  the  county  where  he  is  convicted,  and 
where  the  sentence  of  death,  which  is  the  punishment,  is  to  be  imposed. 

(Usual  instructions  in  murder  cases.) 

The  indictment  of  the  plaintiff  in  error,  for  the  murder  of 
Eoman  Morris,  was  found  in  the  county  of  Lake.  He  was 
tried  and  convicted  by  a  jury  of  that  county. 

The  court  awarded  him  a  new  trial,  and,  at  his  instance,  the 
venue  was  changed  to  Cook  county.  The  cause  was  tried  by 
a  jury  in  the  Cook  circuit  court,  at  the  March  term,  1857,  and 
the  jury  found  the  defendant  guilty  in  manner  and  form  as 
charged  in  the  indictment. 

The  defendant  moved  in  arrest  of  judgment,  and  also  for  a 
new  trial,  both  of  which  motions  were  overruled,  and  judgment 
was  pronounced  against  the  prisoner,  upon  the  verdict  aforesaid, 
which  judgment  is  in  these  words  : 

"That  the  said  defendant,  William  Jackson  alias  David 
Jones,  be,  by  the  sheriff  of  Cook  county,  taken  from  the  bar  of 
this  court  to  the  common  jail  of  Cook  county,  from  whence  he 
came,  and  from  thence,  on  the  fourteenth  day  of  May  next, 
■between  the  rising  of  the  sun  and  the  going  down  thereof, 
to  the  place  of  execution,  and  that  he  be  then  and  there 
hung  by  the  neck  until  he  is  dead,"  etc. 

The  defendant  sued  out  a  writ  of  error  and  obtained  a  super- 
sedeas from  this  court,  and  now  assigns  for  error,  in  substance, 
the  insufficiency  of  the  indictment;  the  insufficiency  of  the 
verdict;  the  insufficiency  of  the  judgment. 

The  ground  on  which  this  court  granted  a  supersedeas  was 
the  omission  of  the  words  "of  which'1  (mortal  wounds  the  said 
Eoman  Morris  died),  and  which  omission  would  leave  it  uncer- 
tain whether  the  said  Morris  was  killed  by  the  blows  of  the 
prisoner,  or  died  a  natural  death. 

The  record  upon  which  said  supersedeas  was  granted  did 
show  this  omission ;  but  the  state's  attorney  has  procured  the 
original  indictment,  certified  by  the  judge  of  the  Cook  circuit 
court,  which  is  ready  for  the  inspection  of  the  court,  and  shows 
that  the  words  "of  which"  were  in  said  original  indictment. 
The  indictment  is  as  follows : 

"The  grand  jurors  chosen,  selected  and  sworn,  in  and  for 
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the  county  of  Lake,  in  the  State  of  Illinois,  in  the  name  and  by 
the  authority  of  the  State  of  Illinois,  upon  their  oaths,  present, 
that  William  Jackson  alias  David  Jones,  late  of  said  county, 
on  the  fourth  day  of  August,  in  the  year,  etc.,  at  the  county 
aforesaid,  in  and  upon  one  Roman  Morris  in  the  peace  of  the 
said  people,  then  and  there  being,  did,  then  and  there,  unlaw- 
fully, feloniously,  willfully  and  of  his  malice  aforethought,  make 
an  assault,  and  that  the  said  William  Jackson  alias  David 
Jones,  with  a  certain  stick,  ot  the  length  of  three  feet  and  of 
the  thickness  of  three  inches,  which  he,  the  said  William 
Jackson  alias  David  Jones,  in  his  hands  then  and  there  had 
and  held,  in  and  upon  the  right  side  of  the  head,  and  the  right 
jaws,  and  in  and  upon  the  back  of  the  neck  and  spine  of  him, 
the  said  Roman  Morris,  did,  then  and  there,  unlawfully,  feloni- 
ously, willfully  and  of  his  malice  aforethought,  strike,  beat  and 
wound,  giving  to  the  said  Roman  Morris,  then  and  with  the 
stick  aforesaid,  several  mortal  wounds  and  bruises,  of  which 
said  mortal  wounds  and  bruises  he,  the  said  Roman  Morris, 
on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  died. 

"And  so,  the  grand  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  say,  that  the  said  William  Jackson  alias  David  Jones, 
him,  the  said  Roman  Morris,  in  manner  and  form  aforesaid,  on 
the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  unlaw- 
fully, feloniously,  willfully  and  of  his  malice  aforethought,  did 
kill  and  murder,  contrary,"  etc.,  etc. 

The  instructions  given,  on  the  part  of  the  People,  by 
Manierre,  Judge,  who  tried  the  case,  are  as  follows : 

"Murder  is  the  unlawful  killing  of  a  human  being  in  the 
peace  of  the  people,  with  malice  aforethought,  either  express 
or  implied  by  law. 

"Malice  includes  not  only  anger,  hatred  and  revenge,  but 
every  other  unlawful  and  unjustifiable  motive. 

"Malice  is  not  confined  to  ill  will  toward  an  individual, 
but  is  intended  to  denote  an  action  flowing  from  any  wicked 
and  corrupt  motive — a  thing  done  with  a  wicked  mind,  where 
the  fact  has  been  attended  with  such  circumstances  as  evince 
plain  indications  of  a  heart  regardless  of  social  duty,  and  fatally 
bent  on  mischief;  hence  malice  is  implied  from  any  deliberate 
or  cruel  act  against  another,  however  sudden,  which  shows  an 
abandoned  and  malignant  heart. 

"If  the  jury  shall  find,  from  the  evidence,  that  the  killing 
of  Roman  Morris  has  been  proved  as  charged,  then  any  defense 
which  the  defendant  may  rely  upon  in  justification  or  excuse 
of  the  act,  or  to  reduce  the  killing  to  the  grade  of  manslaughter, 
it  is  incumbent  on  the  defendant  satisfactorily  to  establish  such 
defense,  unless  the  proof  thereof  arise  out  of  the  evidence 
produced  against  him. 
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The  People  ask  these  instructions :  "If  the  killing  of  the 
person  mentioned  in  the  indictment  be  satisfactorily  shown, 
beyond  all  reasonable  doubt,  to  have  been  the  act  of  the 
defendant,  then  the  law  pronounces  it  murder,  unless  the 
defendant  has  shown,  or  it  appears  by  the  evidence  for  the 
people,  that  circumstances  existed  excusing  or  justifying  the 
act,  or  mitigating  it  so  as  to  make  it  manslaughter.  Rev.  Stat. 
1845,  p.  158,  Sec.  40. 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
killed  Roman  Morris,  and,  as  charged,  under  circumstances 
showing  no  considerable  provocation,  but-  showing  an  aban- 
doned and  malignant  heart  on  the  part  of  the  defendant,  the 
law  pronounces  it  murder.     Rev.   Stat.  1845,  p.  155,  Sec.  24. 

"If  the  killing  is  shown,  by  the  evidence,  to  have  been  the 
act  of  the  defendant,  as  charged,  and  if  the  jury  believe,  also, 
that  the  defendant  did  not  intend  to  kill,  but  only  to  disable 
the  deceased,  so  that  he  might  feloniously  possess  himself  of 
money  or  property  on  the  person  of  the  deceased,  it  is  murder. 
Rev.  Stat.  1845,  p.  155,  Sec.  28. 

"The  law  presumes  that  a  person  intends  all  the  natural, 
probable  and  usual  consequences  of  his  acts ;  that  when  one 
person  assails  another  violently,  with  a  dangerous  weapon 
likely  to  kill,  not  in  self-defense,  and  not  in  a  sudden  heat  of 
passion,  caused  by  a  provocation  apparently  sufficient  to  make 
the  passion  irresistible  or  involuntary,  and  the  life  of  the  party 
thus  assailed  is  actually  destroyed  in  consequence,  then  the 
legal  and  natural  presumption  is,  that  death  or  great  bodily 
harm  was  intended ;  in  which  case  the  law  implies  malice,  and 
such  killing  would  be  murder. 

"It  is  the  duty  of  the  jury  to  treat  and  consider  any  con- 
fessions proven  to  have  been  made  by  the  defendant  precisely 
as  any  other  testimony;  and  hence,  if  the  jury  believe  the 
whole  confession  to  be  true,  they  will  act  upon  the  whole  as 
truth.  But  the  jury  may  believe  that  which  charges  the 
prisoner,  and  reject  that  which  is  in  his  favor,  if  they  see 
sufficient  grounds  in  the  evidenee,  or,  in  any  inherent  improbe- 
bility  in  the  statement  itself,  the  jury  are  at  liberty  to  judge  of 
it  like  other  evidence,  by  all  the  circumstances  of  the  case. 

"No  provocation  by  words  only,  however  opprobrious,  will 
mitigate  an  intentional  killing  so  as  to  reduce  the  killing  to 
manslaughter. 

"And  although  the  jury  may  believe,  from  the  evidence, 
that  opprobrious  epithets  were  used  by  the  deceased  to  the 
defendant,  yet  if  the  jury  further  believe,  from  the  evidence, 
that  the  defendant  immediately  revenged  himself  by  the  use 
of  a  dangerous  and  deadly  weapon,  in  a  manner  likely  to  cause 
the  death  of  Roman  Morris,  and  did  thereby  cause  his  death, 
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as  charged,  then  the  defendant  is  guilty  of  murder,  and  the 
jury  ought  so  to  find. 

"A  reasonable  doubt  requires,  in  law,  that  there  should  be 
more  than  a  bare  possibility  of  the  defendant's  innocence,  but 
a  reasonable  doubt  grows  out  of  the  unsatisfactory  nature  of 
evidence — such  a  doubt  as  would  induce  a  reasonable  man  to 
say,  '/  am  not  satisfied  that  the  defendant  is  guilty?  3  Gilm. 
R.  661,  bottom  paragraph. 

"A  reasonable  doubt  is  not  such  a  doubt  as  requires  the 
ingenuity  of  a  man's  mind  to  invent,  or  an  effort  or  search  to 
find.  It  is  not  such  as  may  be  made  to  appear  by  imagining 
the  possible  existence  of  facts  not  proved.  But  a  reasonable 
doubt  is  only  such  as  arises  upon  consideration  of  all  the  facts 
which  are  actually  in  proof,  and  because  of  which  the  mind, 
acting  reasonably,  is  still  unsatisfied  of  the  guilt  of  the  party 
charged  with  the  offense." 

C.  A.  Parks,  for  Plaintiff  in  Error. 

Carlos  Haven  and  "W.  Busbnell,  for  The  People. 

Skinner,  J.  This  was  an  indictment  for  the  murder  of 
Roman  Morris,  in  the  county  of  Lake.  The  prisoner  was 
tried  in  that  county,  and  found  guilty  as  charged.  The.  court, 
on  application  of  the  prisoner,  granted  a  new  trial,  and 
changed  the  venue  to  the  county  of  Cook,  where  a  second  trial 
was  had,  and  a  verdict  found  of  "Guilty  in  manner  and  form, 
as  charged  in  the  indictment."  The  court  overruled  a  motion 
for  a  new  trial,  a  motion  in  arrest  of  judgment,  and  sentenced 
the  prisoner  to  death,  upon  the  verdict.  On  application  to 
this  court  for  a  supersedeas  upon  the  record,  the  court  discov- 
ered no  cause  for  awarding  it,  except  that  the  indictment  did 
not  show,  with  sufficient  certainty,  that  the  wounds  inflicted 
caused  the  death,  and  for  this  reason  the  supersedeas  was 
awarded.  The  corrected  record  shows  that  this  defect  does  not 
exist,  and  avoids  the  objection.  It  is,  however,  insisted  that 
the  indictment  is  bad,  because  it  does  not  clearly  show  in  what 
county  the  mortal  wounds  were  inflicted,  and  that  the  verdict 
is  insufficient  to  justify  the  sentence  of  death.  There  can  be 
no  question  upon  either  of  these  points.  The  indictment 
charges  the  prisoner  with  a  felonious  homicide,  and  the  verdict 
finds  him  "Guilty,  in  manner  and  form,  as  charged ;"  and  the 
averments  of  the  indictment  as  to  the  venue,  or  county  where 
the  crime  was  committed,  are  clear  and  certain.  The  omission 
of  the  word  "there,"  between  the  words  "did,  then  and  there, 
unlawfully,  felonioush,  wiilfullv,  and  of  his  malice  afore- 
thought, strike,  beat  and  wound,  giving    to    the  said  Roman 
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Morris,  then  and,"  and  the  words  "with  the  stick  aforesaid," 
is  immaterial ;  the  averment  of  the  place  being  in  the  same 
connection,  and  to  which  the  latter  words  necessarily  refer. 

It  is  objected  that  a  part  of  the  punishment  imposed  by  the 
sentence  is  imprisonment  in  the  common  jail  of  Cook  county, 
when,  if  imprisonment  is  to  follow  from  conviction,  it  should 
be  in  the  county  where  the  crime  was  committed. 

Death  is  the  punishment  provided  by  law  for  murder,  and 
the  custody  of  the  prisoner  by  the  sheriff  of  Cook  county,  upon 
whom  the  law  imposed  the  duty  of  executing  the  sentence, 
was  a  necessary  incident  to  and  not'the    punishment   imposed. 

The  14th  Sec,  Chap.  105,  Rev.  Stat.,  has  no  application  to 
this  case. 

The  instructions  on  the  part  of  the  People  correctly  state 
the  law,  and  those  asked  by  the  prisoner  were  given. (a) 

The  evidence  unquestionably  sustains  the  verdict. 

The  prisoner's  counsel  have  urged,  with  great  ability,  every 
possible  objection  to  the  record  of  this  conviction;  but  we  do 
not  deem  it  important,  in  a  public  point  of  view,  to  enter  upon 
a  more  lengthy  or  critical  investigation  of  the  objections  raised. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

(a)     Miller  etal.  v.  People,  39  111.  R.  464. 


Henry  Plato,  plaintiff  in  Error,  v.  Samuel  H.  Turrill,  et  al., 
Defendants  in  Error. 

ERROR  TO  PEORIA. 

If,  on  the  return   of  a  writ  of  attachment  showing  a  seizure  of  property  or  service 

on  a  garnishee,  the  plaintiff  fails  to  comply  with  a  rule  to  file  a  declaration,  the 

defendant  will  he  entitled  to  a  judgment. 
On  a  writ  of  error  a  judgment  will  be  sustained,  if  it  does  not  exceed  the  damages 

laid  in  the  declaration. 
It  is  questionable,  in   an  attachment  suit,  whether  any  advantage  can  be  taken  ot  a 

variance  between  the  writ  and  declaration,  except  (where  the  declaration  counts 

upon  different  causes  of  action  from  those  stated  in  the  affidavit)  in  avoidance  of 

the  lien  of  the  attachment. 
A  motion  to  strike  a  declaration  from  the  files  must  be  disposed  of  in  the  court 

below,  and,  on  refusal  and  exception,  it  maybe  considered  in  this  court. 

Turrill  and  Haven  commenced  a  suit  in  attachment  against 
Plato,  in  assumpsit,  swearing  to  an  indebtedness  of  $302 ;  the 
declaration  concluding  in  damages  to  $500.  Process  made 
returnable  to  May  term,  1856.  Motion  for  judgment  of  dis- 
missal entered  30th  July  following,  for  want  of  declaration. 
A  declaration  was  filed  November  13th,  1856.     A  motion  for 
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dismissal  was  made  in  March,  1857,  because  no  declaration 
was  filed  till  after  commencement  of  second  term  after  suit 
commenced.  At  March  term,  1857,  motions  were  made  to 
quash  the  writ  and  the  return.  Motions  to  dismiss  were 
overruled,  and  an  amendment  of  the  return  was  permitted. 
Defendants  having  been  ruled  to  plead,  made  default,  and 
plaintiff  had  judgmenffor  $555.05. 

C.  C.  Barney,  for  Plaintiff  in  Error. 

H.  B.  Hopkins,  for  Defendants  in  Error. 

Skinner,  J.  This  was  a  proceeding  in  attachment  against 
the  estate  of  Plato.  The  writ  was  returnable  to  the  May 
term,  1856. 

At  the  next  term  the  defendant  appeared,  and  moved  to 
dismiss  the  suit,  because  no  declaration  had  been  filed.  At 
the  following  November  term,  and  after  the  filing  of  a  declara- 
tion, the  defendant  entered  his  motion  for  judgment  as  in  case 
of  non-suit,  because  the  declaration  was  not  filed  ten  days 
before  the  second  term  after  suing  out  the  writ.  At  the 
following  March  term,  the  defendant  entered  a  motion  to 
quash  the  writ,  a  motion  to  quash  the  sheriff's  return,  and  a 
motion  to  strike  the  declaration  from  the  files.  The  sheriff, 
upon  leave,  amended  his  return,  and  the  court  overruled  the 
motion  to  quash.  The  return  was  amendable,  and  being 
amended  so  as  to  avoid  the  objection,  the  court  properly 
overruled  the  motion. 

The  writ  was  not,  in  fact,  returned  until  after  the  declaration 
had  been  filed,  and  the  court  assigning  this  reason,  overruled 
the  two  motions  to  dismiss,  based  on  the  plaintiff's  default  in 
not  filing  his  declaration  in  time.  The  motion  to  strike  the 
declaration  from  the  files  was  not  disposed  of,  no  further  action 
having  been  taken  thereon.  The  defendant  cannot,  in  this 
court,  insist  upon  his  motion,  or  take  any  benefit  therefrom. 
If  he  chose  he  could  have  insisted  upon  its  disposition  by  the 
court,  and,  on  refusal,  have  saved  his  exception;  and  not 
having  done  so,  this  court  will  treat  the  motion  as  waived. 
No  reason  for  quashing  the  writ  is  perceived,  and  the  court 
properly  overruled  the  motion  for  that  purpose  made.  In  the 
case  of  White  v.  Hague,  18  111.  R.  ante  150,  this  court  held  that  a 
defendant  in  attachment  was  not  entitled  to  judgment  for  want 
of  a  declaration  on  entering  his  appearance  and  motion  for  that 
purpose  made  at  the  return  term  of  the  writ;  but  that  he 
should  first  take  a  rule  on  the  plaintiff  to  file  his  declaration. 

The  statute  provides  :  '-In  case  of  attachment  against  absent 
or  absconding  debtors,  the  attaching  creditor  or  creditors  shall 
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on  the  return  of  the  attachment,  or  at  the  term  of  the  court  to 
which  the  same  is  made  returnable,  file  a  declaration,"  and  so 
forth.     Statutes  1856,  p.  825. 

The  evident  intention  of  the  statute  is,  to  prevent  delay  in 
the  proceeding  after  the  seizure  of  the  property  or  effects  under 
the  writ ;  and  it  is  sufficient,  if  the  declaration  be  filed  so  soon 
as  the  court  can  be  judicially  informed  that  there  is  property 
in  the  custody  of  the  law,  upon  which  a  recovery  in  the  cause 
could  operate.  The  proceeding  is  against  the  property,  and 
not  the  person,  of  the  defendant;  and  until  a  return  of  the 
writ,  showing  a  levy  on  property,  or  service  on  a  garnishee* 
there  is  no  occasion  for  further  action ;  until  such  levy  or 
service,  the  proceeding  is  in  embryo ;  notice  by  publication  is 
not  required  to  be  given,  and  a  judgment  recovered,  without 
appearance,  would  be  a  nullity.  Martin  v.  Dryde?i,  1  Gil. 
E.  212. 

If,  on  the  return  of  the  writ  showing  the  seizure  of  property, 
or  service  on  a  garnishee,  the  plaintiff  fails  to  comply  with  a 
rule  taken  on  him  to  file  a  declaration,  the  defendant  will  be 
entitled  to  judgment.  It  is  also  assigned  for  error,  that  the 
judgment  is  for  more  than  the  amount  sworn  to  in  the  affidavit 
and  named  in  the  writ.  It  is  enough,  on  error  brought,  if  the 
judgment  does  not  exceed  the  damages  laid  in  the  declaration.^ 

Variances  between  the  writ  and  declaration,  at  common  law, 
are  pleadable  in  abatement  only ;  and  it  may  well  be  ques- 
tioned whether,  in  an  attachment  suit,  any  advantage  can  be 
taken  of  such  variance,  except  (where  the  declaration  counts 
upon  different  causes  of  action  from  those  stated  in  the  affidavit) 
in  avoidance  of  the  lien  of  the  attachment. 

The  writ  follows  the  affidavit,  and  it  is  not  to  be  supposed 
the  plaintiff  can  swear,  in  all  cases,  to  the  precise  amount  due, 
or  damages  sustained ;  besides,  interest  may  accrue  during  the 
pendency  of  the  proceeding,  which  would  justify  a  judgment 
for  more  than  the  amount  due  at  its  commencement. 

Judgment  affirmed. 

(a)    Iglehardt  v.  Morris,  34111.  R.  503. 
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Van  H.  Higgins,  Relator,  v.  The  City  of  Chicago,  Respondent. 
APPLICATION  FOR  A  MANDAMUS. 

Where  a  street  has  been  ordered  to  be  opened  or  extended,  commissioners  for  the 
assessment  of  damages  have  been  appointed;  have  made  and  reported  an  assess- 
ment, which  has  been  accepted  and  confirmed;  a  warrant  issued  for  the  collec- 
tion of  the  amounts  assessed  for  payment  of  such  damages,  and  such  street 
ordered  to  be  opened,  the  parties  entitled  to  such  damages  for  property  taken, 
etc.,  are  entitled  to  a  mandamus,  to  compel  the  city  to  proceed  to  collect  and 
pay  over  the  same. 

The  city  may  not  be  heard  to  object  for  reason  of  any  supposed  irregularities,  or 
for  reasons  alone  applicable  to  parties  interested;  it  is  concluded  by  its  own 
confirmation. 

Public  taxes  or  special  assessments  for  public  improvements  may  be  levied  upon 
the  public_property  of  the  state,  county,  or  municipal  corporations;  it  is  a  mere 
question  of  policy. 

Where  there  is  a  special  assessment  for  public  improvements  upon  a  person's  real 
estate,  a  lien  is  created  upon  his  personalty,  from  the  delivery  of  the  warrant  to 
the  collector. 

The  application,  in  this  case,  was  as  follows : 

"Respectfully  represents  unto  your  honors,  Van  H.  Higgins, 
of  the  city  of  Chicago,  county  of  Cook,  and  State  of  Illinois, 
that  he  was,  on  the  fifteenth  day  of  October,  A.  D.  1855, 
together  with  Bolton  F.  Strother,  who  has  since  sold  all  his 
interest  to  Van  H.  Higgins,  seized  in  fee,  and  that  he  was,  long 
before,  and  ever  since  has  continued  to  be,  the  owner,  in  fee 
simple,  either  in  his  own  right  or  in  connection  "with  said 
Strother,  of  the  following  described  premises,  to  wit:  the  west 
half  ot  the  east  half  of  lot  number  four  (4),  in  block  number 
ninety-five  (95),  school  section  addition  to  the  city  of  Chicago, 
which  said  lot  has  been  subjected  to  the  proceedings  herein- 
after named  to  condemn  such  property  for  the  purpose  of 
opening  over  a  part  of  the  same  a  highway  or  street,  being  an 
extension  south  of  La  Salle  street. 

'•That  the  said  city  of  Chicago,  on  the  fifteenth  day  of 
October,  A.  D.  1855,  in  pursuance  of  the  power  conferred 
upon  it  by  its  charter,  did,  through  its  common  council,  order 
a  survey  for  the  extension  of  La  Salle  street,  from  its  present 
terminus  at  Madison  street,  south  to  Jackson  street,  after  which 
the  said  common  council  gave  notice  of  their  intention  to 
appropriate  and  take  the  land  necessary  for  the  extension  of 
the  said  La  Salle  street,  south  from  Madison  to  Jackson  street, 
to  the  owners  of  said  lands,  by  publishing  said  notice  for  ten 
days,  as  required  by  law,  in  the  corporation  newspaper. 

"And  that  said  city,  through  its  common  council,  at  the 
expiration  of  said  notice,  did  choose,  by  ballot,  three  disinter- 
ested freeholders,  to  wit:  F.  A.  Bragg,  Thomas  Church  and 
William  W.  Saltonstall,  residing  in  said  city,  as  commissioners 
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to  ascertain  and  assess  the  damages  and  recompense  due  the 
owners  of  such  land,  respectively;  and,  at  the  same  time,  to 
determine  what  persons  would  be  benefitted  by  such  improve- 
ment, and  assess  the  damages  and  expenses' thereof  on  the 
real  estate  of  persons  benefitted,  in  proportion,  as  nearly  as 
may  be,  to  the  benefits  resulting  to  each :  which  said  commis- 
sioners were  elected  by  a  majority  of  all  the  aldermen  authorized 
by  law  to  be  elected.  Said  commissioners  were  duly  sworn  as 
required  by  law,  and,  before  entering  on  their  duties,  did  give 
notice  to  the  persons  interested  of  the  time  and  place  of  their 
meeting,  for  the  purpose  of  viewing  the  premises  and  making 
their  assessment,  by  publishing  the  same  ten  days  before  the 
time  of  such  meeting,  in  the  corporation  newspaper,  and  did 
therein  and  thereafter,  in  all  things,  proceed  according  to  law. 
And  said  commissioners  did  thereupon  proceed  to  make  their 
assessment,  and  did  determine  and  appraise  to  the  owner  and 
owners  the  value  of  the  real  estate  appropriated  for  the 
improvement,  and  the  injury  arising  to  them  respectively  as 
damages,  after  making  due  allowance  therefrom  for  any  benefit 
which  such  owner  or  owners  may  respectively  derive  from 
such  improvement.  And  said  commissioners  did  in  all  things 
fully  comply  with  the  law  and  the  charter  and  ordinances  of 
said  city,  in  regard  to  said  assessments  and  opening  said  street; 
and  having  ascertained  the  damages  and  expenses  of  such 
improvement,  as  aforesaid,  the  said  commissioners  did  there- 
upon apportion  and  assess  the  same,  together  with  the  costs  of 
the  proceedings,  upon  the  real  estate  by  them  deemed  bene- 
fitted, in  proportion  to  the  benefits  resulting  thereto  from  the 
improvements  aforesaid,  and  did  describe  the  real  estate  upon 
which  their  assessments  were  made,  and  when  completed,  the 
commissioners  did  sign  and  return  to  the  common  council, 
within  fourteen  days  of  their  appointment,  and  within  the 
extended  time  allowed  by  the  common  council  as  authorized 
by  law;  and  the  clerk  of  the  city  of  Chicago  did  thereupon 
give  ten  days'  notice,  in  the  corporation  paper,  that  such 
assessment  had  been  returned,  and  that,  on  a  day  specified  in 
such  notice,  said  assessment  would  be  confirmed  by  the  com- 
mon council,  unless  objections  to  the  same  were  made  by 
some  persons  interested ;  and  thereupon  afterward,  at  the  day 
specified,  no  objections  having  been  made,  the  said  assessment 
was,  in  all  things,  affirmed  by  the  common  council  of  said  city. 
Tour  petitioner  avers  that  there  was  allowed  to  your  petitioner 
and  Bolton  F.  Strother  (who  has  since  sold  out  his  interest  to 
your  orator  in  the  said  lot  and  damages)  the  sum  of  seven 
thousand  and  two  hundred  dollars,  and  that  there  was  assessed 
against  said  premises,  as  benefits,  the  sum  of  one  thousand 
dollars,  all  of  which  will  appear  by  reference  to  the  assess- 
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ment  roll  herewith  submitted,  and  by  agreement  made  part  of 
this  application,  which  assessment  roll  was  duly  returned  by 
the  said  assessors  and  duly  confirmed  by  the  city  council. 

"Your  petitioner  further  represents  that  a  collector's  warrant 
was  duly  issued  for  the  collection  of  said  assessment,  dated  the 
17th  day  of  June,  A.  D.  1856,  and  duly  signed  and  sealed, 
and  that  the  collector  received  and  collected  of  the  same 
nearly  thirty  thousand  dollars,  and  that  over  one  hundred 
thousand  dollars  remain  uncollected,  and  that  the  city  has 
ever  since  neglected  to  collect  the  balance  of  said  moneys, 
although  the  said  writ  was  returnable  within  thirty  days  after 
the  date  thereof. 

"Your  petitioner  claims  that,  on  the  confirmation  of  said 
assessment,  he  became  entitled  to  the  moneys  assessed  to  him 
and  B.  F.  Strotber,  as  the  damage  to  said  lot,  and  says  that  he 
is  entitled  to  a  writ  of  mandamus  against  said  city  of  Chicago, 
to  compel  said  city  to  proceed  and  collect  said  tax,  and  pay 
over  to  him  the  moneys  to  which  he  is  so  entitled,  by  reason 
of  the  said  proceedings.  "Wherefore  your  petitioner  prays 
your  Honors  to  grant  a  writ  of  mandamus,  under  the  seal  of 
this  court,  directed  to  the  proper  authorities  of  the  city  of 
Chicago,  commanding  them  forthwith  to  proceed  and  collect 
said  assessment,  and  pay  over  to  your  petitioner  the  amount 
to  which  he  may  be  entitled,  by  virtue  of  said  assessment,  and 
to  do  and  perform  all  such  acts  and  things  in  the  premises  as 
the  case  requires,  and  for  such  other  or  further  relief  as  to 
your  Honors  may  seem  meet,  and  to  justice  and  right  may 
appertain.     And  as  in  duty  bound  will  ever  pray. 

"VAN  H.  HIGGINS. 
"By  Thomas  Hoyne,  his  Attorney." 

"In  the  above  entitled  cause  the  parties  agree  that  the  facts 
in  the  foregoing  petition  are  correctly  stated,  and  that  the  facts 
set  forth  in  the  petition  and  memorandum  thereto  annexed, 
signed  by  the  counsel  of  both  parties,  shall  be  considered  by 
the  court  the  same  as  if  they  were  returned  by  the  said  city  of 
Chicago  to  an  alternative  mandamus. 

"It  is  admitted  and  agreed  that  the  copy  of  the  collector's 
warrant  accompanying  this  petition  shall  be  examined  by  the 
court  as  a  part  of  the  case. 

"And  it  is  further  agreed  that  the  court,  on  the  hearing  of 
the  petition,  shall  make  a  final  order,  or  grant  a  peremptory 
mandamus,  if  the  case  requires  it,  in  the  same  manner  as  if  an 
alternative  writ  of  mandamus  had  issued,  and  return  thereto 
had  been  duly  made  by  the  said  defendant,  embodying  the 
same  facts.  JNO.  C.  MILLER, 

"Attorney  for  The  City  of  Chicago." 
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"Memorandum  referred  to  in  the  petition  of  Yan  H.   Higgins, 

in  the  case  of  The  People  ex  rel.  V.H.  Higgins  v.  The  City 

of  Chicago. 

"The  city  allege  as  a  reason  for  not  proceeding  to  get 
judgment  against  the  lands  assessed  that  on  the  14th  day  of 
February,  A.  D.  1857  an  act  was  passed  by  the  legislature  of 
Illinois,  providing  that  all  sales  of  property  for  non-payment 
of  taxes  and  assessments  should  be  held  at  the  same  time  with 
the  general  sale  of  property  for  non-payment  of  city  taxes  in 
each  year;  and  that  no  sale  can  be  made  of  the  city  property 
until  after  the  first  Tuesday  ofj  January,  A.  D.  1858 ;  and  it  is 
agreed  that  all  of  the  provisions  of  the  new  charter  shall  be 
considered  a  part  of  this  case. 

"The  city  allege  a  further  reason,  that  a  tax  was  illegally 
assessed  upon  the  court  house  square,  against  the  county  of 
Cook,  for  the  sum  of  $7,697.50,  and  that  the  legislature  had  no 
power  to  legalize  the  same,  as  was  done  by  the  legislature  in 
the  new  charter. 

"The  city  allege  as  a  further  reason,  that  the  assessors  in 
assessing  the  property  benefitted,  extended  their  assessments 
too  far,  and  embraced  property  not  in  fact  benefitted  so  much 
as  assessed,  and  in  some  instances,  perhaps,  not  at  all  benefitted. 

"The  city  alleges  as  a  further  reason,  that  the  amount  of 
costs  assessed  was  unreasonable  and  excessive,  and  that  the 
particular  items  of  expense  ought  to  have  been  given  by  the 
assessors,  and  that  the  assessment  was  illegal  for  that  reason. 

"It  is  hereby  agreed  that  if  the  said  assessment  is  so  illegal 
that  it  would  be  set  aside  by  any  court  for  the  above  reasons, 
then  the  application  may  be  claimed ;  but  if  they  do  not 
invalidate  the  assessment,  so  that  it  must  be  set  aside,  then  the 
court  shall  award  a  mandamus  according  to   their   discretion." 

T.  Hoyne,  for  Relator. 

J.  C.  Miller,  for  The  City. 

Scates.  C.  J.  The  facts  admitted  by  the  respondent  entitles 
the  relator  to  a  peremptory  writ  of  mandamus,  for  the  payment 
of  the  balance  of  damages  awarded  him,  after  deduction  of 
the  benefits. 

Where  a  street  has  been  ordered  to  be  opened  or  extended, 
commissioners  for  the  assessment  of  damages  have  been 
appointed,  have  made  and  reported  an  assessment,  which  has 
been  accepted  and  confirmed;  a  warrant  issued  for  the  collec- 
tion of  the  amounts  assessed  for  payment  of  such  damages, 
and  such  street  ordered  to  be  opened ;  the  parties  entitled  to 
such  damages  for  property  taken,  etc.,  are  entitled  to  have  and 
collect  such  damages  as  of  debt,  and  will  be  entitled  to  a  man- 
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damus,  to  compel  the  respondent  to  proceed  to  collect  and 
pay  over  the  same.  The  People  v.  The  Supervisor  of  West- 
chester, 4  Barb.  S.  C.  R.  76;  The  People  ex  r el.  Parrish  y. 
The  Supervisor  of  St.  Lawrence,  5  Cow.  R.  292;  Johnson  v. 
Supervisor  of  Herkimer  Co.,  19  John  R.  272,  Treat  et  al.}  v. 
The  Inhabitants  of  Middletown,  8  Conn.  R.  243. 

The  supposed  irregularities  in  the  proceedings  of  the  com- 
missioners would  not  vitiate  and  avoid  the  assessment  as 
against  the  city.  Nor  can  she  he  heard  to  allege,  on  return 
to  a  mandamus,  that  the  charges  were  exorbitant,  or  that  the 
public  square  had  been  assessed  for  a  share  of  the  benefits,  etc. 
The  assessment  is  returnable  before  the  common  council,  who 
are  authorized  to  hear  appeals  from  such  assessment  and 
report,  and  may,  in  case  of  appeal,  or  othenoise  in  their  dis- 
cretion, revise  and  correct  the  assessment,  and  confirm  and 
annul  the  same,  and  direct  a  new  assessment  to  be  made.  The 
city  is  concluded  by  its  own  confirmation  (City  Charter  Cap. 
7,  Sec.  7).  The  city  may  not  be  heard  to  object  for  reasons 
alone  applicable  to  parties  interested.  She  may  hear  them  on 
appeal,  but  may  not,  after  confirmation,  etc.,  refuse  to  proceed, 
for  grounds  exclusively  available  to  private  persons.  They 
had  their  remedy  for  any  real  or  supposed  grievance  by  appeal, 
and  may  have  lost  all  redress  by  neglect  to  avail  themselves 
of  their  proper  remedy  in  due  time. 

The  city  cannot  now,  under  the  facts  and  circumstances 
shown,  withhold  the  damages  assessed  and  the  compensation, 
due,  for  any  supposed  error  alleged.  Her  remedy  was  by 
withholding  a  confirmation,  and  setting  aside  the  assessments 
and  report.  Other  parties  have  not  complained,  and  she  may 
not  complain  for  them.  The  remedies  given  must  be  pursued, 
or  parties  may  not  be  able  collaterally  to  attack  proceedings 
which  they  have  neglected  to  question  directly.  Inglee  v. 
Bosworth,  5  Pick.  R.  500 ;  Dillingham  v.  Snow  et  al.,  5  Mass. 
R.  557  ;  Hemingway  v.  Inhabitants  of  Machias,  33  Maine  R. 
445  ;  Sandford  v.  Dick  et  al.,  15  Conn.  R.  447 ;  Williams  v. 
Holden,  4  Wend.  R.  223. 

Mere  mistakes  or  omissions  in  the  assessment  list  of  persons 
who  make  no  complaint  will  not  render  the  whole  void,  where 
there  is  no  excess  of  jurisdiction.     Ibid. 

The  assessment  of  public  taxes,  or  special  assessments  for 
public  improvements,  upon  the  public  property  of  the  state, 
county  or  municipal  corporations,  is  a  mere  question  of  policy. 
The  power  exists  to  make  it  bear  its  share  of  the  one  or  the 
other.  It  may  be  exempted  from  the  one  and  subjected  to  the 
other.  Canal  Trustees  v.  City  of  Chicago,  12  111.  R.  405; 
Ross  v.  Mayor  of  New  York,  3  Wend.  R.  335.  ^ 

(ci)     Scammon  v.  Chicago,  42  m.  R.  197. 
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The  language  authorizing  an  assessment  on  property  for 
benefits  from  laying  or  extending  streets  (Charter  Cap.  6,  Sec. 
)  is  very  broad  and  comprehensive,  and  no  reason  is  apparent 
why  the  public  square  may  not  receive  a  due  share  of  the 
benefit  with  any  other  realty  on  the  same  street.  The  cor- 
poration of  the  city  or  the  county  may,  if  not  specially 
exempted,  justly  pay  a  part  of  the  assessments  proportionate 
to  the  benefits  conferred  by  the  improvements.  Such  mode 
of  appropriating  the  burthen  is  very  just  and  reasonable,  for 
under  it  alone,  many  tax  payers  will  contribute  a  share  for  the 
benefits  bestowed  on  their  property  in  common,  who,  other- 
wise would  pay  nothing,  and  yet  enjoy  the  enhanced  benefits 
resulting  from  the  improvement. 

I  presume  no  question  has  ever  been  made  as  to  a  division 
of  the  expense  for  grading  and  paving  the  streets  and  side- 
walks around  the  public  square.  Nor  can  I  perceive  any 
distinction  between  this  improvement  and  that  of  benefits 
derived  from  opening  or  lengthening  out  streets  upon  the 
public  square.  The  public  convenience  and  advantage  is  as 
much  promoted  and  improved  by  a  way  to  the  public  square 
.  as  around  it,  so  far  as  a  distinction  of  principle  is  involved,  if 
not  in  degree.  We  have  been  referred  to  no  special  provision 
exempting  it.  We  find  none  in  the  city  charter,  and  can  per- 
ceive none  in  general  principles  or  authorities,  for  it  is  not  a 
tax  falling  within  the  provisions  of  the  revenue  laws.  12  111. 
and  3  Wend.,  ubi  supra. 

A  peremptory  mandamus  should,  therefore,  be  awarded, 
compelling  the  city  to  proceed  with  the  collection  of  the  assess- 
ment; for  section  52,  of  the  amended  charter  of  February,  16, 
1857,  authorizes  special  warrants  forthwith  for  the  collection 
of  special  assessments,  although  no  collection  can  be  enforced 
by  judgment  against  the  land  itself  and  judicial  sale  before 
the  first  Tuesday  in  January,  as  provided  in  sections  40  and  51. 

Where  personal  property  may  be  found,  no  necessity  will 
arise  for  resort  to  the  court  for  judgment  against  the  lands  or 
lots  assessed  (Charter  Cap.  8,  Sec.  4),  for  a  lien  is  created  upon 
the  personalty  from  the  delivery  of  the  warrant  to  the  collector. 
So  the  full  assessments  may  be  completed  without  resort  to 
the  courts,  in  case  personal  property  can  be  found. 

Peremptory  mandamus  awarded. 


18 
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Frederick  Menkins,  Appellant,  v.  Hervey   Lightner,   Con- 
servator of  John  Sheber,  Appellee. 

APPEAL  FROM  PEORIA. 

Every  man  will  be  presumed  to  be   sane  until  the  contrary  is  proved,    and  the 

burthen  of  proof  lies  upon  the  party  who  alleges  insanity. 
When  insanity  is  established  to  have  existed,  it  will  be  presumed  that  it  continues, 

until  the  presumption  is  overthrown  by  proof,  which  must  be  made  by  the  party 

who  alleges  a  restoration  to  reason. 
Contracts  entered  into  after  insanity  has  been  established  by  proof,  if  insisted  on 

by  the  party  who  claims  the  benefit  of  it,  must  be  shown  to  have  been  executed 

when  both  parties  were  sane  . 
A  party  will  be  protected  against  his  own  acts,  while  in  a  state  of  insanity,  even  if 

brought  on  by  drunkenness. 
Relief  may  be  granted  (where  the  rights  of  parties  may  be  restored) ,  against    acts 

done  by  a  party  who  is  so  inebriated  as  to  be  incapable  of  contracting,  or  who 

from  the  effects  of  inebriation,  continues  incapable. 

In  May,  1845,  Sheber  leased  from  William  S.  Moss,  a  lot  in 
Peoria,  for  ten  years,  with  the  privilege  of  purchasing  the 
same  within  that  period  at  the  sum  of  five  hundred  and  fifty 
dollar?.  Sheber,  in  the  meantime,  to  pay  rent  at  the  rate  of 
$66.00  per  year  and  all  taxes. 

Sheber  took  possession  and  erected  buildings  which  would 
rent  for  from  $150.00  to  $200.00  per  year. 

On  the  28th  of  February,  1850,  Sheber  assigned  this  lease 
and  contract  to  Menkins,  the  consideration  of  which  was  $400, 
to  be  paid  April  1,  1851.  At  the  same  time  there  was  an 
agreement  made  between  Sheber  and  Menkins,  that  if  Men- 
kins purchased  the  lot  under  the  lease  and  agreement  with 
Moss,  Sheber  might  re-purchase  the  same  from  him  within 
the  period  of  time  prescribed  in  the  lease  and  contract  with 
Moss,  by  paying  the  value  of  improvements  and  repairs  made 
by  Menkins.  That  if  Sheber  re-purchased  of  Menkins,  he, 
Menkins,  was  to  keep  possession  five  years  after  the  purchase, 
paying  an  annual  rent  of  $200;  and  $4.50  per  month  from 
May,  1850,  to  the  time  of  the  re-purchase. 

Menkins  took  possession,  at  the  date  of  the  contract,  and 
received  the  rents  and  profits  until  March  4,  1853,  the  time  of 
the  filing  of  this  bill,  and  has  continued  to  receive  them  siuce 
that  time. 

On  the  24th  of  February,  1853,  the  agreement  between 
Sheber  and  Menkins  was  recorded. 

On    the    31st   of  January,    1853,    Menkins    procured    and 
recorded  a  deed  from  Sheber,  of  his  interest  in  the  premises. 
At  the  time  of  this  conveyance  the  property  was  worth  from 
$1,500  to  $2,000. 

In  1848  and  1849,  when  the  property  was  less  valuable, 
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Sheber  was  offered  by  two  persons,  Murphy  and  Guyer, 
$1,200  for  his  interest. 

The  report  of  the  master  in  chancery  shows  that  the  account 
between  the  parties  of  money  received  by  him,  Menkins,  in 
rents  and  expended  by  him,  leaves  a  balance  in  his  favor  of 
$168.85,  which  the  decree  directs  shall  be  paid  to  him  by  the 
clerk  of  the  court  with  whom  the  same  had  been  deposited. 

The  complainants  insist  that  at  the  time  Sheber  assigned 
his  lease  and  made  his  contract  with  Menkins,  in  February, 
1850,  and  also  when  he  made  the  deed  to  Menkins,  which  was 
recorded  on  the  31st  of  January,  1853,  he  was  insane  and 
incapable  of  transacting  business. 

He  was  declared  insane  by  judicial  proceedings,  on  February 
26,  1853. 

The  evidence  shows  that  both  before  and  after  the  31st  day 
of  January,  1853,  the  time  of  the  conveyance  to  Menkins,  for 
weeks  and  months,  and  ever  since  that  time,  Sheber  has  been 
Tiabitually  drunk,  and  insane,  and  incapable  of  transacting 
business. 

One  Graham,  who  became  a  purchaser  from  Menkins  during 
the  pendency  of  the  suit,  was  made  a  party  to  the  bill. 

There  was  a  decree  rendered  May  17,  1853,  setting  aside 
the  contract  of  February  28,  1850,  and  deed  of  January  29, 
1853,  and  the  assignment  of  the  same  date,  and  the  cause  was 
referred  to  the  master  to  take  an  account  of  moneys  paid  by 
Menkins  to  Sheber,  and  for  taxes,  etc.;  also  of  rents  received 
by  Menkins,  with  interest;  May  18,  1855,  the  master  brought 
in  his  report,  finding  $168.85  due  to  said  Menkins.  To  which 
report  the  defendant  excepted  for  th3  following  reasons: 

1.  Said  report  does  not  allow  said  Menkins  anything  for 
money  paid  on  his  purchase  of  January  31,  1853. 

2.  The  proof  is  that  said  Menkins  paid  the  amount  of  $400 
on  said  contract  of  January  31,  1853,  partly  in  money  and  the 
remainder  in  his  due  bill,  and  yet  said  master  has  allowed 
nothing  for  payments  on  said  contract. 

3.  No  payments  made  upon  said  contract  are  allowed  by 
said  master,  except  the  sum  of  $39  to  Ackerland  &  Co. 

There  was  a  final  decree  that  the  clerk  pay  Graham  $168.85, 
and  that  Graham  execute  to  complainant  a  deed  of  the  premi- 
ses; also  decree  of  costs  of  court  against  Menkins  and  Gra- 
ham, and  that  complainant  execute  a  mortgage  to  indemnify 
Menkins  against  any  note  or  due  bill  given  by  him  to  said 
Sheber,  from  which  final  decree  the  said  defendant,  Menkins, 
took  an  appeal  to  the  supreme  court. 

Manning  and  Merriman,  for  Appellant. 

N.  H.  Purple  and„W.  F.  Bryan,  for  Appellee. 
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Scates  C.  J.  The  chief  question  is  one  of  fact,  whether 
Sheber  was  of  a  sound  and  agreeing  mind  and  memory  on 
the  several  days  in  1850  and  1853,  when  these  contracts  were 
made.  A  statement  of  a  few  principles  of  law,  on  the  subject 
of  insanity  and  lunacy,  will  facilitate  the  application  of  the  facts. 

The  law  presumes  every  man  to  be  sane,  until  insanity  is 
proven,  the  burthen  of  which  lies  upon  the  party  alleging  it. 
2  Greenlf.  Ev.  Sec.  373;  Jackson  v.  Van  Dusen,  5  John.  R. 
154;    Grabill  v.  Barr  5  Penn.  State  R.  441.  <«) 

When  insanity  or  lunacy  is  once  established  to  have  existed, 
the  presumption  of  its  continuance  arises,  until  rebutted  by 
proof,  the  burthen  of  which  lies  upon  the  party  alleging  a 
restoration,  or  a  lucid  interval.  2  Greenlf.  Ev.  Sec.  371 ; 
Jackson  v.  Van  Dusen,  5  John.  R.  154;  5  Penn.  State 
R.  441. 

In  contracts  made  after  insanity  or  lunacy  is  established  by 
proof,  the  burthen  lies  upon  the  party  insisting  on  the  con- 
tract, to  show  that  the  party  was  sane  at  the  time  of  making 
the  contract.  Jackson  v  Van  Dusen,  5  John  R.  154;  5  Penn. 
State  R.  441 ;  Harden  v.  Hays,  9  ibid.  151. 

Courts  will  protect  the  party  against  his  own  acts  done 
under  a  state  of  insanity,  at  his  instance,  or  that  of  his  con- 
servator or  representatives,  although  he  has  brought  on  that 
condition  by  drunkenness.  Wigglesworth  v.  Steers  et  al ,  1 
Hen.  and  Munf.  70;  1  Parson's  Cont.  310,  311  and  notes;  24 
Vermt.  R.  224. 

Relief,  in  like  manner,  will  be  extended  from  acts  done  by 
a  party  when  too  drunk  to  exercise  an  agreeing  mind — or  a 
sound  and  disposing  judgment — and  in  like  manner  when  the 
act  is  done  before  the  restoration  to  such  a  state  from  the 
effects  of  drunkenness.  1  Story  Eq.  Jurisp.  Secs.231,232  ;  Hall 
v.  Warren,  9  Yes.  Jr.  R.  608;  1  Ves.  and  Beam.  199.  But 
this  may  not  be  in  all  cases,  where  the  other  party  may  not  be 
restored  to  the  rights  parted  with.  Niell  v.  Morley,  9  Ves. 
Jr.  R.  478. 

Looking  at  the  whole  evidence  before  us,  in  this  case,  we 
cannot  resist  the  conviction  of  a  total  want  of  capacity  in 
Sheber  to  make  important  contracts  for  the  bulk  or  chief  part 
of  his  whole  estate,  as  is  shown,  either  in  1850  or  1853.  His 
habit  was  that  of  habitual  drunkenness  for  a  course  of  years, 
belore  the  first  sale.  There  is  no  contradiction  of  the  alleged 
fact,  that  when  drunk  and  when  drinking  he  was  a  fool,  and 
crazy.  One  so  far  gone  as  to  bring  on  the  stages  of  delirium 
tremens  or  mania  potu,  may  hardly  be  called  sane,  simply 
upon  becoming  sober. 

After  the  defendant  had  established  so  long  a  continuous 

(a)    Fisher  v.  People,  23  ni.  E.  293;  Hopps  v.  tPeople,  31  111.  R.  385;  Chase  v. 
People,  40111.  K.  358. 
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-career  of  drunkenness,  and  craziness  from  it,  as  has  been 
proven  here,  it  is  not  enough,  or  satisfactory,  to  show  a  mere 
sober  interval  of  a  few  hours,  or  even  a  few  days.  I  am  not 
prepared  to  believe  that  the  mind  can  so  soon  resume  a 
healthy  vigor,  alter  so  much  and  so  long  derangement  from 
such  besotted  habits.  This  is  a  much  stronger  case  than  Say 
v.  Barrick,  1  Ves.  and  Beam.  R.  199,  where  the  court  set 
aside  a  case,  executed  early  in  the  morning,  being  the  sober- 
est hours  of  the  party,  within  the  day  and  night.  When  the 
mind  is  thus  broken  down  by  a  long  course  of  dissipation,  the 
feverish  moments  of  a  half  sober  or  even  sober  interval,  can- 
not be  called,  therefore,  a  lucid  interval,  for  the  purpose  of 
establishing  the  acts  of  the  party.  To  lay  down  such  a  rule 
would  be  but  to  invite  the  covetous  and  the  crafty  to  seize  the 
victim  in  an  interval  of  his  greatest  physical  agony  and  pros- 
tration, as  the  one  in  which  the  mind  alone  is  clear,  free  and 
judicious.  All  observation  contradicts  the  inference  of  so 
instantaneous  a  mental  recovery. 

Before  the  contract  in  1850,  Sheber  had  "fits,"  as  is  ex- 
pressed by  some  of  the  witnesses,  of  mania  poiu  and  delirium 
tremens,  and  was  in  the  habit  of  daily  drunkenness — and  this 
habit  is  shown  to  have  been  kept  up  for  nearly  four  years,  until 
the  contract  in  January,  1853. 

After  reaching  a  stage  of  delirium  tremens  in  1850 — and 
being  crazy,  silly,  foolish,  when  drunk  then — and  continuing 
constantly  in  this  habit  for  four  years  longer — it  can  hardly 
be  expected  that  a  court  will  be  contented  to  find  sanity  and 
competency  in  such  an  inebriate  as  soon  as  sober.  The  witness 
who  drew  the  last  contract,  without  making  particular  obser- 
vations, testifies  only  to  an  interval  of  sobriety,  not  of  sanity 
or  capacity.  If  his  judgment  of  sanity  is  dependent  upon  the 
supposed  advantages  gained  in  the  first  contract,  we  should  be 
constrained  to  differ  with  the  witness.  The  prices  paid  on 
each  contract,  compare  very  unfavorably  with  the  real  value, 
and  the  prices  offered  by  others.  No  aid  is  derived  to  the 
defense  from  this  source.  On  the  contrary,  we  cannot  well 
resist  the  conviction  that  Sheber  was  overreached  and  sac- 
rificed by  plaintiff. (°)  Bat  we  feel  that  this  case  cannot  be 
made  plainer,  upon  the  facts,  by  an  elaboration  of  argument 
upon  them.  We  proceed,  therefore,  to  the  decree.  While  we 
fully  sustain  the  decree  setting  aside  the  contracts  and  convey- 
ance to  Menkins,  etc.,  we  do  not  think  that  the  account  has 
been  fully  and  correctly  taken,  The  cause  will  be  remanded 
with  direction  to  make  reference  to  the  master  to  state  part  of 
the  account  anew,  if  desired,  by  the  plaintiff,  showing  the 
amount  of  purchase  money  paid  Sheber,  if  any,  on  purchase 

(a)    McAtee  v.  Engart,  13  111.  K.  249. 
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of  1853,  also  amount  paid  Moss,  with  interest  on  each  from 
times  of  payment;  also  the  value  of  improvements,  if  any,  at 
the  end  of  case,  made  by  Menkins  with  interest  from  that 
time.  From  these  sums,  added  to  the  others  reported  on, 
should  be  deducted  the  rents  due  and  unpaid  on  both  leases, 
with  interest  thereon  from  the  times  respectively  due.  The 
balance  will  be  the  amount  due  Menkins  or  Graham  on 
settlement. 

Decree  modified  and  remanded  for  further  account  as  above. 


William  W.  Low  et  al.,  Plaintiffs  in  Error,  v.  William 
Martin,  Defendant  in  Error. 

ERROR  TO  LaSALLE. 

A  party  •who  consents  that  grain  left  with  a  warehouseman,  may  be  put  in  bulk, 
with  other  grain,  with  the  understanding  that  he  should  receive  a  like  quantity 
and  quality,  cannot  maintain  replevin  for  the  grain. 

If  the  intermixture  of  grain  was  without  consent,  or  was  the  wrongful  act  of  the 
warehouseman,  so  that  thereby  identity  could  not  be  established,  it  would  be 
otherwise. 

If  there  is  a  confusion  of  goods  by  reason  of  intermixture,  so  that  each  party  can- 
not distinguish  his  own,  each  will  have  a  proportionate  property  in  the  whole.. 
Replevin  lies  for  specific  property,  not  for  an  undivided  interest  or  share. 

Warehousemen  have  a  lien  on  property  stored  by  them,  for  proper  charges,  and 
may  retain  possession  of  the  property,  to  secure  payment  of  snch  charges. 

A  fraudulent  issue  of  warehouse  receipts  for  grain  not  in  store,  does  not  deprive 
the  warehouseman  of  his  lien,  for  that  which  he  has  actually  stored. 

This  case  is  stated  in  the  opinion  of  the  court. 

J.  C.  Champlin,  W.  H.  L.  Wallace  and  Shumway,  Waite 
and  Towne,  for  Plaintiffs  in  Error. 

T.  L.  Dickey,  for  defendant  in  Error. 

Skinner,  J.  This  was  an  action  of  replevin  for  a  quantity 
of  corn. 

The  defendant  pleaded  property  in  himself,  traversing  the 
averment  of  the  declaration,  that  the  corn  was  the  property  of 
the  plaintiffs,  and  a  plea  setting  up  his  lien,  as  a  common 
warehouseman,  for  storage  of  the  corn.  To  this  last  plea  the 
plaintiffs  replied  doubly :  First,  denying  the  indebtedness  for 
storage ;  and,  second,  that  the  defendant  falsely  and  fraudu- 
lently issued  to  the  plaintiffs  divers  warehouse  receipts,  pur- 
porting that  the  defendant,  as  a  common  warehouseman,  had 
received,  and  had  on  store  for  the  plaintiffs  certain  large 
quantities  of  grain  of  value  exceeding  the  defendant's  claim 
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for  storage ;  and  that  the  plaintiffs  were  thereby  deceived  and 
paid  the  value  of  the  grain  so  falsely  pretended  by  the  defend- 
ant to  have  been  received  and  to  be  in  store  for  the  plaintiffs. 
To  this  last  replication  the  court  sustained  a  demurrer.  The 
cause  was  tried  by  a  jury  who  returned  a  verdict  for  the 
defendant,  which  the  court  refused  to  set  aside. 

The  instructions  given  and  refused,  upon  which  questions 
are  made  are  numerous,  and  the  bill  of  exceptions  shows  they 
are  not  all  incorporated  into  the  record,  for  which  reason  and 
that  we  are  satisfied  with  the  finding  of  the  jury,  we  do  not 
regard  it  our  duty  to  enter  upon  an  investigation  of  the 
positions  of  law  they  respectively  assume. 

The  evidence  justified  the  jury  in  finding  that  the  defendant 
was  a  common  warehouseman,  and  the  plaintiffs  dealers  in 
grain ;  that,  as  such  warehouseman,  the  defendant  received 
on  store  for  the  plaintiffs  a  large  quantity  of  corn,  and  with 
their  consent,  for, convenience  and  saving  of  storage,  put  it  in 
mass  with  other  corn  owned  by  himself  and  others,  and  with 
the  understanding  that  a  like  quantity  and  quality  of  corn 
should  be  delivered,  out  of  the  common  mass  in  store,  to  the 
plaintiffs  when  required. 

We  are  to  consider  under  the  finding  of  the  jury,  that  the 
identity  of  the  corn  delivered  and  the  plaintiff's  property  in 
that  particular  corn,  were  lost  by  their  consent. 

The  plaintiffs,  to  sustain  their  action,  should  have  shown 
that  the  corn  replevied  was  their  property,  that  is,  the  corn 
they  delivered  in  store ;  or  that  the  intermixture,  by  which 
identification  of  their  property  became  impossible,  was  the 
wrongful  act  of  the  defendant,  or,  at  least,  without  their 
consent. 

The  rule  of  the  common  law,  as  laid  down  by  Mr.  Black- 
stone,  is,  that  where  several  persons'  goods  are,  by  consent,  so 
intermixed  that  the  particular  portion  or  goods  of  each  can  no 
longer  be  distinguished,  the  several  proprietors  will  have  a 
property  in  common  in  the  whole  according  to  their  respective 
portions  put  in  mass.  2  Blackstone's  Com.  405 ;  Story  on 
Bailments,  Sec   40. 

It  is  true,  if  the  defendant  wrongfully  mixed  the  plaintiffs' 
corn  with  his  own  or  other  persons,  he  could  have  no  advan- 
tage from  the  act,  and  should  bear  the  loss  or  inconvenience 
caused  thereby.  Authorities  before  cited;  1  Story's  Eq.  Com. 
Sec.  623 ;  Story  on  Agency,  Sec.  205 ;  Hart  v.  Ten  Eyck,  2 
Johns.  Chan.  R.  62.  W 

But  in  this  case  we  must  conclude  that  the  jury  found  the 
intermixture  or  confusion  of  property  was  with  the  consent  of 
the  plaintiffs,    and  in  such  case,    there  being  no  wrong,  the 

(a)     Beach  v.  Schmultz,  20  111.  R.  185. 


288  OTTAWA, 

Low  v.  Martin. 


plaintiffs  would  lose  their  particular  separate  property  iu  the 
corn  they  delivered,  and  require  an  undivided  aliquot  part  of 
the  whole  mass;  which,  of  course,  they  could  not  seize  and 
have  restitution  of  by  replevin.  Replevin  lies  for  specific 
property  capable  of  identification  and  actual  return  (except  in 
case  of  fraud  or  wrongful  confusion  of  property),  and  cannot 
be  maintained  for  an  undivided  interest  or  share.  1  Chitty's 
PI.  163  ;  3  Blackstone's  Com.  145  :  McElderry  v.  Flannagan, 
1  Harr.  and  Gill,  308 ;  Hart  v.  Fitzgerald,  2  Mass.  R.  509 ; 
Gardner  v.  Dutch,  9  ibid.  427,  and  note. 

The  replication  to  which  the  demurrer  was  sustained  is  no 
answer  to  the  plea  to  which  it  was  interposed.  We  can  con- 
ceive of  no  reason  or  policy  why  common  warehousemen 
should  not  have  a  lien  on  property  stored  by  them  for  their 
proper  charges,  and  the  consequent  right  to  retain  the  posses- 
sion until  paid. 

It  is  true  the  authorities  leave  the  law  in  this  respect  some- 
what unsettled,  but  warehousemen,  like  common  carriers,  hold 
themselves  out  as  publicans  (so  to  speak),  ready  to  the  extent 
of  their  ability,  to  accommodate  all  in  the  safekeeping  and 
forwarding  of  property  according  to  the  course  of  commerce ; 
and  must  necessarily  look  to  the  property  rather  than  to  the 
responsibility  of  the  owner,  of  whom  they  seldom  have  any 
knowledge,  for  their  reward.  In  case,  therefore,  where  de- 
livery of  the  property  to  the  owner  is  called  for,  there  would 
seem  to  be  the  same  reason  and  necessity  for  this  lien  in  favor 
of  warehousemen,  as  of  carriers  or  artizans ;  and  they  should 
stand,  in  this  respect,  upon  the  same  footing.  tSteinman  v. 
Wilkins,  7  Watts  and  Serg.  466 ;  Story  on  Bailments,  Sec. 
453 ;  Angel  on  Carriers,  Sec.  66,  and  cases  there  cited. 

If  the  defendant  had  not  performed  his  contract  or  duty  as 
bailee,  and  the  plaintiffs  were  damaged  thereby  to  an  amount 
exceeding  what  he  otherwise  would  have  been  entitled  to,  he 
could  have  no  just  claim  for  storage  and  consequently  no  lien. 
Edwards  v.  Todd,  1  Scam.  R.  462 ;  Angel  on  Carriers,  Sec. 
413.  But  it  does  not  follow  because  the  defendant  falsely  and 
fraudulently  issued  to  the  plaintiffs  warehouse  receipts  for 
other  grain,  that  he  has  lost  his  lien  for  charges  on  the  grain 
in  controversy,  alleged  to  have  been  in  fact  received  and 
stored. 

The  receipt  and  storage  of  the  grain  replevied,  and  the 
falsely  issuing  receipts  for  other  grain  not  in  fact  received,  are 
different  transactions ;  and  the  latter  cannot  be  set  up  in 
avoidance  of  the  lien  arising  out  of  the  former.  Angel  on 
Carriers,  Sec.  415. 

Judgment  affirmed. 
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William  Hitchcock,  Appellant,  v.  John  H.  Watson  et  al., 

Appellees. 

APPEAL  FROM  JO  DAVIESS . 

An  agent  or  trustee  who  liquidates  or  pays  off  a  debt  for  a  principal,  or  cestui  que 
trust,  for  a  less  sum  than  was  owing,  is  ace  ountable  for  any  residue  in  his  hands 
given  for  the  purpose. 

Judgments  to  attaching  creditors,  as  against  a  garnishee,  shiuld  only  go  for  the 
satisfaction  of  the  judgments,  and  not  for  whatever  amount  may  be  owing  from 
the  garnishee  to  the  debtor.  The  manner  of  entering  judgment  in  attachment 
cases,  as  stated  in  11  111.  li.  p.  511,  recommended. 

The  opinion  of  the  Judge  gives  a  statement  of  the  case. 
J.  L.  Loop  and  M.  Y.  Johnson,  for  Appellant. 
Leland  and  Leland,  for  Appellees. 

Skinner,  J.  Watson,  Ritter  and  Clark  sued  Henry,  in  at- 
tachment, and  obtained  judgment  for  one  hundred  aud  thirty- 
nine  dollars.  Hitchcock  was  summoned  as  garnishee,  and 
answered,  denying  all  indebtedness  and  liability ;  but  in  an- 
swer to  special  interrogatories  he  disclosed  that  Henry  assigned 
to  him  a  note  of  seven  thousand  six  hundred  and  ninety-nine 
dollars  and  twenty-two  cents,  for  the  purpose  of  paying  certain 
debts  of  third  persons  against  Henry,  amounting  to  seven 
thousand  six  hundred  and  five  dollars,  and  which  note  he  had 
collected;  that  one  of  these  debts,  amounting  to  fourteen  hun- 
dred dollars,  he  had  compromised  at  four  hundred  and  twenty- 
five  dollars,  thus  leaving  a  balance  of  the  proceeds  of  the  note 
after  satisfying  all  the  debts  named,  of  one  thousand  and  sixty- 
nine  dollars  and  twenty-two  cents.  For  this  sum  the  court 
rendered  judgment  in  favor  of  the  plaintiffs  in  attachment 
against  Hitchcock.  The  answer,  in  effect,  admits  that  this 
sum  of  money  is  in  Hitchcock's  hands,  which  no  one  but  Henry 
can  lawfully  claim,  and  for  which  he  could  maintain  an  action 
at  law.  Price  v.  Carleton,  12  111.  R.  358.  An  agent  or  trus- 
tee for  another  cannot  speculate  in  the  execution  of  his  fidu- 
ciary duties  or  employment;  and  if  he,  by  compromise  or 
otherwise,  liquidates  or  pays  off  a  debt  of  his  principal,  or 
cestui  que  trust,  at  less  than  he  has  received  for  that  purpose, 
he  is  accountable  for  the  residue.  Switzer  v.  Sidles,  3  Gil.  R. 
529  ;  Story  on  Agency,  Sec.  211. 

The  judgment  is  erroneous. 

The  plaintiffs  in  attachment,  in  case  there  were  no  other 
judgments,  entitled  to  participate  in  the  proceeds  of  the  prop- 
erty attached,  were  entitled  to  satisfaction  of  their  judgment 
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and  costs  only,  and  not  to  whatever  amount  Hitchcock  was 
found  indebted  to  Henry.  The  judgment  is  in  their  favor 
against  Hitchcock,  for  a  sum  greatly  exceeding  what  Henry 
owed  them. 

The  better  practice  in  such  case  is  stated  in  Stahl  v.  Webster, 
11  111.  R.  511,  and  if  adopted  would  save  much  confusion  in 
attachment  cases.(a)  The  judgment  should  have  been  in  favor 
of  Henry  for  the  amount  found  due  him,  with  leave  to  the 
plaintiffs  in  attachment  to  take  out  execution  for  their  use  to 
the  amount  of  their  judgment  and  costs;  or  in  favor  of  Henry 
and  to  the  use  of  the  plaintiffs,  and  such  other  attachment  and 
judgment  creditors  as  should  be  entitled  to  share  in  the  pro- 
ceeds, in  proportion  to  their  respective  judgments.  We  do 
not  hold  it  essential  that  this  form  of  entering  the  judgment 
be  observed,  so  that,  in  effect  the  plaintiff  in  attachment 
obtains  no  more  than  his  iudgment  against  the  original  debtor; 
but  for  the  purpose  of  uniformity  and  certainty,  it  is  better  to 
adopt  the  practice  suggested  in  the  case  before  referred  to. 

Judgment  reversed  and  cause  remanded,  with  direction  to 
the  circuit  court  to  enter  judgment  in  accordance  with  the 
principle  stated. 

We  decline  entering  the  judgment  in  this  court,  as  the  case 
may  require  the  action  of  the  circuit  court  in  apportioning  the 
proceeds  among  several  creditors. 

Judgment  reversed. 

(a)    Gillelan  v.  Nixon,  26  m.  R.  52;  Rankin  v.  Simonds,  27  Id.  357;  Walsh  v.  Har- 
ris, 36  Id.  243. 


William  W.  Low,  el  al.,  Plaintiffs  in  Error,  v.  William 
Martin,  Defendant  in  Error. 

ERROR  TO  LA  SALLE. 

An  action  in  case  may  be  maintained  upon  warehoxise  receipts,  purporting  to  have 
been  given  for  produce  in  store,  by  a  party  who  has  advanced  money  upon  the 
faith  of  them,  and  this  whether  the  party  has  been  deprived  of  the  produce  or 
his  money. 

This  cause  was  heard  before  Leland,  Judge,  at  November 
term,  1853,  of  the  La  Salle  Circuit  Court.  See  opinion  for  a 
statement  of  the  case. 

J.  C.  Champlin  and  Shumway,  Waite  and  Towne,  for 
Plaintiffs  in  Error. 

T.  L.  Dickey,  for  Defendant  in  Error. 
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Skinner,  J.  This  was  an  action  on  the  case.  The  declara- 
tion contains  thirteen  counts.  The  first  and  second  counts, 
allege  that  the  defendant  below  being  a  warehouseman  at  La 
Salle,  in  this  state,  as  such  warehouseman  issued  to  the  plain- 
tiff certain  receipts,  purporting  that  the  defendant  had  received 
from  certain  third  persons,  and  had  on  store  for 'the  plaintiffs 
certain  grain;  that  at  the  time  of  issuing  the  receipts,  the 
defendant  had  not  received  nor  had  in  store  the  grain  men- 
tioned therein,  or  any  portion  thereof;  that  the  receipts  were 
so  issued  wrongfully,  with  intent  to  defraud  the  plaintiffs,  and 
contrary  to  the  statute,  etc. 

The  other  counts  allege  the  issuing  by  the  defendant  of  grain 
receipts,  under  the  like  circumstances  and  with  the  like  intent, 
either  to  the  plaintiffs,  or  to  one  of  them,  purporting  that  the 
defendant  had  received  from  certain  third,  persons,  and  had 
on  store  for  the  plaintiffs,  or  one  of  them,  certain  grain  therein 
mentioned ;  and  either  allege  a  joint  interest  in  the  grain 
mentioned  in  the  receipts,  and  the  payment  of  the  plaintiffs' 
moneys  for  the  grain  which  the  receipts  acknowledge  to  have 
been  so  received;  or  that  upon  the  faith  of  the  receipts  the 
plaintiffs  paid  to  certain  third  persons  certain  sums  of  money, 
the  value  of  the  grain  in  the  receipts  mentioned. 

The  statute  prohibits,  under  severe  penalties,  the  issuing  of 
receipts  by  warehouseman,  purporting  that  goods  or  produce 
are  in  store  with  them  belonging  to  another,  unless  the  goods, 
produce,  etc.,  are  actually  in  store  as  indicated  by  the  receipt 
issued ;  and  gives  to  any  person  aggrieved  by  reason  of  viola- 
tion of  its  provisions,  an  action  on  the  case  for  the  damages 
sustained.     Statutes  1856,  p.  394. 

The  action  on  the  case  can  be  maintained  at  common  law, 
where  one  wrongfully,  and  through  fraud  and  deceit,  causes 
damage  to  another.  1  Chitty's  PL  137;  Weatherford  v.  Fish- 
back^S  Scam.  R.  170;  Upton  v.  Vail,  6  John.  R.  180;  Sage 
v.  Watts,  4  McLean's  R.  162;  Griffin  v.  Farewell,  20  Verm. 
R.  153. 

And  although  the  statute  may  be  regarded  as  declaratory  of 
the  common  law  only,  the  plaintiffs  by  alleging  facts  which 
show  a  false  and  fraudulent  issuing  of  the  receipts,  and  a  con- 
sequent imposition  upon,  and  damage  to  them,  make  a  good 
cause  of  action  in  case. 

It  is  immaterial  whether  the  loss  to  the  plaintiffs  from  the 
wrongful  and  fraudulent  acts  of  the  defendant  consists  in  being 
deprived  of  their  grain  or  their  money.  If  they  lost  their 
grain  by  means  of  the  fraudulent  receipts,  they  are  damaged 
by  the  defendant's  fraud  and  deceit,  to  the  extent  of  its  value, 
and  may  maintain  their  action  for  the  fraud  the  same  as  though 
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by  means  of  the  same  fraud  they  had  directly  been  cheated 
out  of  their  money. 

The  first  and  second  counts  are  bad,  because  they  do  not 
show  that  the  plaintiffs  were  injured  or  sustained  damage  from 
the  wrongful  issuing  of  the  receipts.  The  demurrer  to  the 
declaration  is  general,  and  the  other  counts  each  show  a  sub- 
stantial cause  of  action  in  case.  Judgment  reversed  and 
cause  remanded. 

Judgment  reversed. 


John  C.  Waterman  et  ah,  Appellants,  v.  Nelson  G.  Tuttle 
et  al.,  Appellees. 

APPEAL  FROM  COOK. 

Where  the  process  from  a  court  of  superior  jurisdiction  is  sent  to  another  county 
for  service,  if  exception  is  to  be  taken,  it  should  be  done  by  motion  at  the 
proper  time,  or  by  plea  in  abatement.  A  plea  in  bar  goes  to  the  cause  of  action 
and  is  not  the  proper  plea. 

This  action  was  heard  before  Mannierre,  Judge,  at  Novem- 
ber term,  1856,  of  the  Cook  Circuit  Court.  The  case  is  stated 
in  the  opinion  of  the  court. 

Eastman  and  Beveridge,  for  Appellants. 

Shumway,  Waite  and  Towne,  for  Appellees. 

Skinner,  J.  The  plaintiffs  below  sued  the  defendants  in 
the  Cook  Circuit  Court, counting  in  assumpsit  upon  two  prom- 
issory notes.  The  declaration  contained  an  averment  that  the 
causes  of  action  accrued  at  the  county  of  Cook,  and  that  the 
plaintiffs  resided  in  said  county.  The  summons  was  sent  to 
De  Kalb  county  and  there  served.  The  defendants  pleaded 
in  bar,  traversing  this  averment.  To  this  plea  the  court  sus- 
tained a  demurrer. 

This  court,  in  the  case  of  Kenney  v.  Greer,  13  111.  R.  432, 
overruling  several  previously  decided  cases,  held  that  in 
actions  in  the  circuit  court,  where  the  summons  is  sent  to 
another  county,  it  is  not  necessary  to  give  jurisdiction,  that  the 
declaration  contains  an  averment  of  the  special  facts,  author- 
izing the  plaintiff  to  sue  in  the  county  where  the  action  may 
be  brought ;  and  that  jurisdiction  will  be  presumed,  unless 
questioned  by  plea  in  abatement,  or  motion  interposed  in 
proper  time.     The  circuit  courts    are  courts   of  superior   or 
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general  jurisdiction,  and  where  they  take  cognizance  of  causes, 
every  intendment  is  in  favor  of  their  jurisdiction  and  they 
will  be  presumed  rightfully  to  exercise  it.  It  is,  however, 
otherwise  in  regard  to  courts  of  inferior  or  limited  jurisdic- 
tion. Peacock  v.  Bell,  1  Saunders'  R.  74;  Kenney  v.  Greer, 
13  111.  R.  432;  1  Chitty's  PI.  275.  The  averment,  therefore, 
as  to  the  place  where  the  causes  of  action  accrued,  and  the 
residence  of  the  plaintiffs,  being  immaterial  to  the  cause  of 
action,  was  not  traversable,  and  may  be  treated  as  surplusage. 
1  Chitty's  PI.  229,  230  and  231. 

The  general  rule  is,  that  whatever  matter  of  defense  shows 
that  the  plaintiff  can  have  no  cause  of  action,  should  be 
pleaded  in  bar;  but  that  which  merely  defeats  the  present  suit 
and  does  not  conclude  the  plaintiff  from  maintaining  an  action 
upon  the  cause  stated,  should  be  pleaded  in  abatement.  1 
Chitty's  PI.  446. 

If  the  facts  alleged  in  the  declaration  and  traversed  by  the 
plea  were  pleaded  in  abatement,  they  could  do  no  more  than 
defeat  the  present  suit  and  compel  the  plaintiffs  to  sue  where 
the  defendants  reside  or  should  be  found. 

The  demurrer  was  properly  sustained.  The  cause  being 
finally  tried  upon  the  general  issue,  the  plaintiffs  offered  in 
evidence  the  notes  declared  on,  and  the  defendants  objected  to 
each  of  them,  for  variance.  We  can  discover  no  ground  for 
the  objection. 

Judgment  affirmed. 


John  C.  Champlin,  Appellant,  v.  Morgan,  Appellee. 

ERROR  TO  LA  SALLE. 

A  bill  for  an  injunction  to  stay  the  opening  of  a  highway  until  the  right  could  be 
determined  at  law,  in  a  suit  pending,  was  dissolved  in  the  court  below;  the  com- 
plainant in  the  bill  brought  his  writ  of  error  and  obtained  a  supersedeas;  and  asks 
an  order  to  have  the  injunction  revived  until  the  suit  at  law  shall  be  determined : 
Held,  That  as  the  facts  would  authorize  an  injunction  if  presented  to  this  court, 
that  an  order  should  be  entered  reviving  the  original  injunction,  and  that  notice  be 
given  accordingly. 

Per  Curia.  The  bill  in  this  case  was  for  an  injunction  to 
stay  the  opening  and  use  of  a  public  highway  through  the 
premises  of  the  complainant  until  the  right  could  be  deter- 
mined at  law,  an  action  for  which  purpose  was  then  pending. 
The  court  below,  pending  the  action  at  law,  dissolved  the 
injunction;  the  complainant  sued  out  of  this  court  a  writ  of 
error,  and  a  supersedeas  was  allowed.     The  complainant  now, 
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in  this  proceeding  in  error,  shows  to  this  court  that  the  action 
at  law  is  still  pending;  that  he  is  diligently  prosecuting,  for 
the  purpose  of  trying  and  having  the  right  finally  determined 
by  the  action  at  law,  and  asks  an  order  of  this  court  reviving 
and  continuing  the  original  injunction  pending  the  suit  for  the 
determination  at  law  of  the  right. 

We  think  the  case  made  by  the  record  entitles  the  complain- 
ant in  that  bill,  the  plaintiff  in  error,  to  the  injunction ;  and 
-were  the  same  facts  presented  to  this  court  for  an  original  in- 
junction, it  would  be  allowed. (a)  An  order  of  this  court  upon 
this  record  will  effsct  the  same  end  and  avoid  the  expense  of 
an  independent  proceeding  for  that  purpose.  We  can  see  no 
objection  to  such  a  practice,  and  the  order  will  be  allowed, 
■with  direction  that  copies  thereof,  certified  by  the  clerk,  be 
served  upon  the  parties.    Delendant's  enjoined. 

(a)    Belleville  v.  Stookey,  23  m.  R.  441;    Green  v.  Green,   34m. R. 321;    Green  v 
Oakes,  17  111.  R.  251. 


Samuel  B.  Pomeroy  et  al.  Appellants,  v.  George  R.  Roberts, 

Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OP  COMMON  PLEAS. 

A  principal  is  only  responsible  for  the  purchases  of  his  agent  when  he  authorizes 
him  to  make  the  purchase,  or  when  he  permits  him  to  make  purchases,  know- 
ing that  the  seller  parts  with  his  property  on  the  responsibility  of  the  principal, 
and  not  on  the  credit  of  the  agent. 

This  was  an  action  of  assumpsit,  commenced  in  the  Cook 
County  Court  of  Common  Pleas,  by  summons,  issued  in  favor 
of  the  above  named  appellee,  against  the  said  appellants. 
The  declaration  is  on  the  common  counts:  First,  against  the 
defendants  as  partners,  doing  business  under  the  firm  name 
of  S.  B.  Pomeroy  &  Co.  Second,  against  them  as  partners 
doing  business  under  the  firm  name  of  C.  S.  Parmlee.  With 
the  declaration  is  filed  an  account  for  lumber  sold  by  plaintiff 
to  defendants,  amounting  to  $395.06.  The  defendants  filed 
an  affidavit  of  merits,  with  the  plea  of  the  general  issue ;  also 
the  affidavit  of  one  of  the  defendants,  denying  that  they  were 
copartners,  doing  business  in  the  name  of  C.  S.  Parmlee. 
The  case  was  tried  before  a  jury  at  the  September  term  of  the 
common  pleas  court,  1856,  J.  M.  Wilson,  Judge,  presiding. 

There  was  a  verdict  and  judgment  for  the  appellee  for 
$395.06.     A  motion  for  a  new  trial  was  denied. 

Hoyne  and  Miller,  for  Appellants. 

Shumway,  Waite  and  Towne,  for  Appellee. 
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Caton,  J.  We  find  no  complaint  with  the  instructions  of 
the  court,  but  after  a  careful  examination  of  the  testimony,  we 
are  satisfied  that  the  jury  misapplied  the  law  to  the  facts  and 
found  a  wrong  verdict,  which  should  have  been  set  aside. 
The  facts,  as  uncontradicted  and  uncontroverted,  are  these. 
The  defendants,  on  the  first  day  of  January,  sent  Parmlee  to 
Geneseo,  as  their  agent,  to  buy  produce  for  them,  and  from 
time  to  time  remitted  him  funds  as  he  required,  and  charged 
him  with  the  amount.  With  these  funds  he  purchased  grain 
and  shipped  it  to  Chicago  to  the  defendants,  with  which  they 
credited  him  at  prices  paid  for  it,  of  which  he  advised  them 
weekly.  During  the  winter  of  1854-5,  he  also  bought  pork 
for  them  and  shipped  it  in  the  same  way.  During  the  sum- 
mer of  1854,  Parmlee  advised  them  at  what  prices  he  could 
sell  lumber  and  salt  and  requested  them  to  send  him  some. 
Accordingly,  during  that  season,  they  sent  him  four  car  loads 
of  lumber  and  some  salt,  which  he  sold  for  them  during  that 
season,  excepting  some  culls  of  the  lumber,  which  were  left 
over  until  the  next  season.  There  is  no  doubt,  that  this  is  the 
extent  of  the  business  arrangements  between  those  parties, 
and  the  extent  of  the  authority  conferred  on  the  agent  by  the 
defendants.  Parmlee  himself  does  not  pretend  that  he  was 
ever  in  any  way  authorized  by  the  Pomeroys  to  buy  anything 
for  them,  or  on  their  account,  excepting  grain  and  pork. 

Some  time  in  March,  1855,  Parmlee  entered  into  an  agree- 
ment of  copartnership  with  one  Crosby,  for  the  purpose  of 
conducting  the  lumber  business  in  Geneseo,  and  that  firm  in 
the  name  of  Parmlee  and  Crosby  opened  an  account  with 
the  plaintiff  at  Chicago,  for  the  purpose  of  supplying  their 
lumber  yard  at  Geneseo  with  lumber,  which  continued  in 
their  names,  till  some  time  in  April,  after  which  it  was  con- 
tinued in  the  name  of  C.  S.  Parmlee  alone,  in  whose  name 
the  lumber  in  controversy  was  purchased  by  Parmlee  in 
April  and  May,  1855.  At  one  time  during  the  spring  of 
1855,  Palmer  mentioned  to  the  book  keeper  of  the  defend- 
ants, that  by  reason  of  his  having  made  so  much  that  day,  he 
had  bought  a  lot  of  lumber  and  could  make  a  handsome  thing 
out  of  it.  This  was  in  the  defendants'  office  in  Chicago,  but 
it  does  not  appear  that  either  of  the  defendants  were  present, 
or  that  it  was  expected  or  designed  to  be  communicated  to 
them,  or  that  it  was  supposed  by  any  one  that  they  had  any 
interest  in  it.  Indeed,  we  are  satisfied  that  no  other  legiti- 
mate conclusion  can  be  drawn  from  the  evidence,  than  that 
the  defendants  never  knew  anything  about  the  lumber  trans- 
actions of  Parmlee  in  1855,  or  that  he  ever  purchased  a  foot 
of  lumber  at  any  time  for  the  purpose  of  sale,  either  on  his 
own  account  or  theirs,  and  certain  it  is,  that  they  never  author- 
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ized  him  either  expressly  or  impliedly  to  purchase  any  lumber 
on  their  account.  On  the  first  of  March,  1855,  the  defendants 
sent  a  book  keeper  to  Geneseo,  to  keep  the  books  there,  under 
the  direction  of  Parmlee.  He  rendered  such  an  account  or 
made  a  report  of  the  state  of  the  accounts  at  Geneseo,  to  the 
defendants  monthly.  In  these  reports,  no  mention  whatever 
is  made  of  the  lumber  transactions.  They  were  not  charged 
with  money  paid  out  for  lumber,  nor  were  they  credited  with 
money  received  for  lumber,  although  it  appears  that  lumber 
was  purchased  and  paid  for,  and  lumber  sold,  daring  the  time 
of  these  reports,  by  Parmlee  and  Crosby  and  by  C.  S.  Parm- 
lee. Now,  in  the  face  of  all  these  facts,  after  he  has  been 
prosecuted  criminally  by  the  defendants,  he  swears,  that  he 
entered  into  the  partnership  with  Crosby  and  carried  on  the 
lumber  business,  on  account  of  the  defendants,  although  he 
does  not  pretend  that  he  ever  explained  to  Crosby,  his  part- 
ner, that  the  defendants  had  any  sort  of  interest  in  that  lumber 
business.  Now,  in  this  state  of  the  testimony,  one  of  two 
conclusions  is  inevitable ;  either  that  Parmlee  has  sworn  to 
what  is  not  true,  or  that  he  has  proved  himself  to  be  a  dishonest 
man  and  an  unfaithful  agent.  He  takes  in  a  partner,  buys 
and  sells  lumber,  contracts  debts  and  receives  proceeds  of 
sales,  confessedly,  without  consulting  the  defendants,  and 
without  a  shadow  of  authority  from  them,  makes  no  mention 
of  ihese  receipts  and  expenditures  in  his  reports  to  them. 
And  now,  when  the  enterprise  proves  disastrous,  and  he  him- 
self proves  a  defaulter,  in  the  legitimate  business  of  his  agency 
and  is  prosecuted  therefor,  he,  for  the  first  time,  pretends  that 
all  of  this  lumber  business  was  on  the  defendants'  account. 
Had  this  lumber  business  proved  profitable,  will  any  sane 
man  believe  that  the  defendants  would  ever  have  heard  of  it, 
or  seen  any  of  the  profits  ? 

The  defendants  can  be  liable  in  this  case  only  upon  one  of 
two  assumptions;  either  that  they  authorized  Parmlee  to 
purchase  the  lumber  on  their  account,  or  that  they  knowingly 
allowed  Parmlee  to  purchase  it  on  his  own  account,  but  upon 
their  credit,  whereby  the  plaintiff  was  induced  to  part  with  his 
property  on  their  responsibility  and  not  on  the  credit  of  Parm- 
lee. Now  there  is  absolutely  no  evidence  to  sustain  either 
of  these  assumptions.  Parmlee  himself  does  not  pretend 
that  he  ever  had  any  authority,  either  express  or  implied,  from 
the  defendants,  to  purchase  a  foot  of  lumber  on  their  account, 
and  the  whole  evidence  in  the  case  shows  affirmatively  that 
they  never  gave  him  any  such  authority,  and  never  had  any 
reason  to  suppose,  that  he  ever  attempted  to  exercise  any  such 
authority,  or  that  he  ever  even  professed  to  exercise  any  such 
authority  for  them.      All  there  is  about  it  is,  that  he  says  he 


APEIL  TERM,  1857.  297 

Chicago,  Burlington  and  Quincy  R.  R.  Co.  et  al.  v.  Coleman  et  al. 

did  enter  into  the  arrangement  with  Crosby  for  them,  but  he 
does  not  pretend  that  he  had  any  authority  to  do  so,  or  that 
he  ever  disclosed  any  such  intention  either  to  the  plaintiff  or 
the  defendants,  or  to  Crosby  himself,  or  even  any  one  else.  If 
he  really  had  any  such  purpose  it  was  securely  locked  up  in 
his  own  bosom,  until  it  was  disclosed  on  this  trial.  This  mere 
secret,  mental  purpose,  if  it  was  really  entertained,  could  not 
bind  the  defendants. 

As  to  the  second  supposition,  that  the  plaintiff  was  misled 
by  appearances,  sanctioned  by  the  defendants,  and  thereby 
induced  to  sell  the  lumber  to  Parmlee  on  the  credit  and 
responsibility  of  the  defendants,  it  is  not  even  contended  for. 
He  does  not  pretend  that  he  supposed  the  defendants  had  any 
concern  in  it,  at  the  time  of  the  sale,  or  that  he  did  not  sell  it 
on  the  responsibility  of  Parmlee  alone.  "When  this  testimony 
is  carefully  examined  and  properly  understood,  there  is  really 
no  evidence  to  sustain  this  verdict.  It  is  only  practicable  in 
an  opinion,  without  making  it  unreasonably  long,  to  do  more 
than  glance  at  the  main  features  of  the  testimony,  and,  in 
general,  state  conclusions  established  by  the  evidence  rather 
than  go  into  a  detail  of  the  evidence  itself. 

The  judgment  must  be  reversed  and  the  cause  must  be 
remanded  for  another  trial. 

Judgment  reversed 


The  Chicago,  Burlington  and  Quincy  Railroad  Company  et 
al,  Plaintiffs  in  Error  v.  John  Coleman  et  al.,  Defendants 
in  Error. 

ERROR  TO  COOK. 

In  an  action  against  two  railroad  corporations,  if  the  judgment  is  against  both,  with- 
out any  proof  to  justify  a  finding  as  to  one  of  them,  it  will  he  reversed. 
The  admissions  of  the  president  of  a  corporation,  made  in  the  execution  of  his 
.  duties,  about  the  business  of  the  company,  within  the  scope  of  the  authority 
usually  exercised  by  him,  will  be  evidence  agairst  the  corporation.  The  ordi- 
nary affairs  of  a  corporation,  such  as  custom  has  imposed  upon  or  necessity 
requires  of  the  president  of  a  corporation,  may  be  performed  by  him  without 
express  authority. 

This  was  an  action  of  assumpsit,  brought  in  the  Cook  Circuit 
Court  by  the  defendants  in  error,  who  were  plaintiffs  below, 
against  the  plaintiffs  in  error,  for  damages  for  not  furnishing 
certain  railroad  iron  for  plaintiffs  below  to  carry,  according  to 
a  contract  alleged  to  have  been  made  between  the  parties.  It 
19 
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was  tried  at  the  November  term,  1855,  before  his  Honor,  Judge 
Manierre,  and  a  jury,  and  a  verdict  rendered  for  the  plaintiffs 
for  $5,364.     It  was  brought  to  this  court  by  writ  of  error. 

Sedgwjck  and  Walker,  for  Plaintiffs  in  Error. 

C.  B.  Waite,  for  Defendants  in  Error. 

Skinner,  J.  This  was  an  action  of  assumpsit.  The  declara- 
tion alleges  a  contract  whereby  the  Chicago,  Burlington  and 
Quincy  railroad  company,  and  the  Central  Military  Tract 
railroad  company,  agreed  to  furnish,  at  Rock  Island,  a  large 
quantity  of  iron,  to  be  carried  by  the  Colemans,  for  the  rail- 
road companies,  from  Rock  Island  to  opposite  Burlington,  at 
the  agreed  price  of  six  dollars  per  ton  ;  and  alleges  for  breach 
that  the  railroad  companies  did  not  furnish  the  iron  for  carriage, 
the  Colemans  being  and  remaining  ready  to  carry  the  same. 
The  cause  was  tried  by  jury,  upon  the  general  issue,  and  a 
verdict  returned  for  the  plaintiffs  below,  which  the  court 
refused  to  set  aside.  This  court  is  of  opinion  that  there  is  no 
evidence  in  the  record  to  justify  a  finding  against  the  Central 
Military  Tract  railroad  company,  and,  therefore,  the  judgment 
mnst  be  reversed. 

As  the  question  of  the  admissibility  of  the  admissions  of 
Mr.  Joy  to  charge  the  company,  of  which  he  was  president, 
will  be  likely  to  arise  upon  another  trial,  we  will  dispose  of 
that  question. 

These  admissions  relate  to  the  making  of  the  contract  for 
carrying  the  iron  by  one  Fayerweather,  for  the  defendants 
below,  and  to  his  authority  to  make  the  contract.  The  plain- 
tiffs below  sent  an  agent  to  settle  their  claim  on  account  of  the 
contract,  and  with  authority  to  settle  it,  to  Chicago.  He  called 
on  Mr.  Joy,  the  president  of  the  Chicago,  Burlington  and 
Quincy  railroad  company,  at  his  office,  in  Chicago,  and  which 
seems  to  have  been  the  public  office  of  the  company ;  informed 
him  of  his  business,  snd  attempted  an  adjustment  of  the 
claim.  Mr.  Joy  refused  to  pay  the  claim,  upon  the  grounds 
that  it  was  exorbitant,  and  that  the  plaintiffs  had  been  paid 
all  they  ought  to  have;  and  during  the  pendency  of  this,  the 
negotiation,  and  concerning  the  matter  out  of  which  the  claim 
arose,  Mr.  Joy  admitted  the  making  of  the  contract,  and  the 
authority  of  Fayerweather  to  make  it,  but  objected  that  the 
contract  was  a  bad  one,  and  that  the  plaintiffs  were  not  entitled 
to  more  than  they  had  already  received. 

Mr.  Joy  was  the  president  of  a  corporation,  empowered  by 
law  to  construct  and  operate  a  railroad  through  a  large  extent 
of  territory ;  the  company  were  operating  their  road,  and  the 
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business  transactions  appertaining  and  incident  to  the  conduct 
of  its  affairs,  must,  of  necessity,  be  extensive  and  multifarious — 
incapable  of  execution  by  a  board  of  directors,  and  requiring 
a  chief  officer  and  executive  head,  with  power  to  act  in  the 
transaction  of  the  ordinary  business  of  the  corporation,  as  the 
exigencies  of  that  business  may  require.  The  business  of  such 
corporations  can  be  carried  on  only  through  their  officers, 
agents  and  servants ;  through  them  only  can  they  act  or  speak, 
and  the  president  is  treated  by  the  public,  and  made  by 
usage,  the  chief  officer  and  executive  head  of  the  corporation. 
Through  him  numerous  every  day  affairs  of  the  corporation 
are  transacted,  and  such  acts  as  are  incident  to  the  execution 
of  the  trust  reposed  in  him — of  an  ordinary  character,  arising 
in  the  routine  of  business — such  as  custom  or  necessity  has 
imposed  upon  the  office,  he  may  perform  for  the  corporation, 
without  special  or  express  authority.  Ryan  v.  Dunlap,  17 
111.  R.  40.  The  old  doctrine  that  corporations  can  only  be 
bound  by  act  under  their  corporate  seal,  has  been  long  exploded. 
They  have  become  numerous,  and  their  operations  extend  into 
almost  every  enterprise  of  the  country,  demanding  such  powers 
and  facilities,  within  their  sphere  of  action,  as  belong  to  natural 
persons  in  the  prosecution  of  the  like  enterprises ;  and  being 
intangible  and  invisible  beings,  created  by  the  law,  they  can 
exercise  them  through  natural  persons  only.  Unless  they  may 
be  bound,  in  the  ordinary  affairs  of  the  corporation,  by  the 
acts  and  admissions  of  their  officers,  so  far  as  relates  to  the 
business  usually  transacted  through  such  officers,  they  would 
enjoy  an  immunity  incompatible  with  the  rights  of  individ- 
uals, and  destructive  of  the  object  of  their  creation.  The 
president  of  a  railroad  corporation  is  treated  by  common  usage 
as  its  head — an  officer  loithin  and  a  part  of  the  corporation, 
a  mere  artificial  person,  incapable  itselt  of  acting  or  speaking — 
and  admissions  of  such  officer,  made  in  the  execution  of  the 
duties  imposed  upon  him,  and  concerning  a  matter  upon  which 
he  is  called  upon  to  act,  and  which  matter  is  within  the  scope 
of  the  authority  usually  exercised  by  him,  are  evidence  against 
the  corporation (<l)  Story  on  Agency,  Sees.  134,  135  and  138;  2 
Starkie'sEv.  29 ;  1  Greenlf.  Ev.,Secs.  113, 114  and  332  ;  Bank 
of  Monroe  v.  Field,  2  Hill  R.  445 ;  Breese  R.  45 ;  Angel  and 
Ames  on  Corp.  220,  221 ;  7  How.  and  John.  R.  104;  12  Whea- 
tonR.  468;  19  Pick.  R.  220;  4  John  R.  377;  4  Serg.  and 
Rawl.  R.  317;  11  ibid.  179;  2  Peters'  R.  358;  21  Pick.  R. 
270;  4  Met.  R.  163;  2  Root's  R.  150;  8  Conn.  R.  484.  And 
it  is  immaterial  whether  the  authority  of  the  president  exists 
by  virtue  of  his  office,  or  is  implied  from  the  course  of  business 
of  the  corporation. 

(a)    Board  of  Ed.  v.  Greenbaum,  39111.  R.  612;  N.  E.  F.  &I.  Co.  v.  Shetler,  38  id. 171. 
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Mr  Joy,  having  authority  to  make  the  contract,  and  to  do 
the  same  through  another,  was  authorized  to  settle  and  adjust 
the  claim  arising  out  of  it,  and  to  bind  the  corporation  thereby ;: 
and  when  the  claim  was  presented  to  him,  in  his  official 
capacity,  for  settlement,  whether  he  settled  or  refused  to  settle 
it,  he  was  acting  in  the  business  of  the  corporation,  and  within 
the  scope  and  bounds  of  his  powers ;  and  what,  therefore,  he 
then  said  in  relation  to  the  subject  matter  of  the  business 
before  him,  is  evidence  against  the  corporation,  as  part  of  the 
res  gestm.  The  evidence  shows  that  he  had  acted  in  behalf  of 
the  corporation  in  forwarding  the  iron,  and  had  directed  Fay- 
erweather  concerning  its  transportation,  and  he  certainly  would 
be  likely  to  know  the  facts  of  the  transaction,  the  subject 
matter  of  which  -vas  then  before  him  for  action,  and  in  which 
he  had  participated. 


Judgment  reversed  and  cause  remanded. 


Judgment  reversed. 


Walter  Quartier,  Plaintiff  in  Error,  v.  The  University  of 
St.  Mary  of  the  Lakes. 

ERROR  TO  LAKE. 

Jt  is  not  error  to  proceed  to  render  judgment  at  the  same  term  at  which  a  declara- 
tion has  been  amended,  if  the  defendant  does  not  ask  a  continuance  of  the  cause 
for  that  reason. 

This  was  an  action  of  assumpsit,  commenced  by  attachment. 
There  was  a  judgment  by  default  upon  the  proceedings,  as 
stated  in  the  opinion  of  the  court. 

Wiggins  Meech  and  Coventry,  and  J.  Y.  Scammon,  for 
Plaintiff  in  Error. 

C.  Beckwith  and  Waller  and  Caulfield,  for  Defendant  in 
Error. 

Caton,  J.  Although  numerous  errors  are  assigned  upon 
this  record,  all  of  which  have  heen  carefully  considered  by  the 
court,  we  do  not  deem  any  of  sufficient  importance,  except 
that  which  questions  the  propriety  of  the  course  pursued  by 
the  court  in  not  continuing  the  cause,  on  account  of  the  amend- 
ment of  the  declaration.  At  the  term  at  which  the  judgment 
was  rendered  the  defendant  filed  a  demurrer  to  the  plaintiff's 
declaration,  which  was  sustained,  and  leave  given  to  the  plain- 
tiff to  amend.     After  the  amendment  was  made,  the  defendant, 
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instead  of  asking  for  a  continuance,  asked  for  time  to  plead 
till  eleven  o'clock  the  next  day,  which  was  granted.  After 
that  time  had  expired,  the  plaintiff  asked  for  a  default,  for  the 
want  of  a  plea ;  but  the  court  then  allowed  the  defendant  to 
file  the  general  issue,  which  he  did.  This  plea,  by  the  leave 
of  the  court,  he  subsequently  withdrew.  He  was  afterward 
called,  but  declined  further  to  answer,  and  a  judgment  by 
default  was  entered  against  him.  He  subsequently  moved  to 
set  aside  this  default;  and,  also,  in  arrest  of  judgment,  founded 
on  affidavits,  which  we  do  not  think  it  necessary  to  examine 
particularly. 

Had  the  defendant  wished  a  continuance  on  account  of  the 
amendment  of  the  declaration,  he  should  have  asked  it ;  but, 
instead  of  that,  he  himself  proposed  to  proceed  at  that  term  by 
asking  till  the  next  day  to  plead,  and  by  pleading  to  the  action. 
He  never  asked  for  a  continuance  for  any  cause,  but  withdrew 
his  plea  and  refused  further  to  answer.  The  court  made  no 
decision,  nor  was  it  called  upon  to  make  one  about  a  continu- 
ance. It  is  certainly  now  too  late  to  complain  that  the  court 
did  not,  of  its  own  motion,  and  even  against  the  acquiescence 
of  the  defendant  himself,  continue  the  cause.  We  find  no 
error  in  the  whole  record,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 


Abraham  S.  Cole,  Appellant,  v.  The  City  of  Peoria, 
Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

In  a  proceeding  to  open  a  street  in  the  city  of  Peoria,  under  the  acts  incorporating 
that  city,  the  owner  of  property  offered  to  make  certain  proofs  before  the  county 
court,  which  were  to  confirm  the  report  of  commissioners ;  that  the  commissioners 
had  prejudged  his  case,  and  that  proof  before  them  by  him  would  have  been 
useless;  which  the  county  court  refused  to  receive:  Held,  That  this  was  erro- 
neous; and  that  affidavits  showing  the  value  of  the  property,  its  condition,  and 
the  benefits  and  injuries  were  also  proper  to  be  produced. 

This  was  a  proceeding  on  the  part  of  the  city  of  Peoria, 
under  the  several  acts  incorporating  that  city,  to  open  Wash- 
ington street,  from  Liberty  street  to  the  northerly  line  of 
Lisk's  addition. 

The  county  court  (before  which  the  proceeding  was  had) 
appointed  the  commissioners,  who  were  sworn,  and  made  their 
assessment  and  report,  which  was  confirmed.  The  commis- 
sioners were  to  ascertain  and  assess  the  damages  and  recom- 
pense due  the  owners  of  land,  by  reason  of  opening  of  said 
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street ;  to  determine  what  persons  would  be  benefited,  and  to 
assess  the  damages  on  the  real  estate  benefited. 

There  was  an  order  that  execution  issue  to  the  sheriff  to 
levy  and  sell  the  lots  against  which  judgment  was  rendered^ 
There  was  a  judgment  against  the  appellant  here  for  $22.65, 
as  the  amount  which  he  would  be  benefited  over  and  above 
the  amount  of  his  damages. 

On  the  hearing  of  the  report  of  the  commissioners,  the  appel- 
lant filed  his  objections,  in  writing,  to  its  confirmation,  and  at 
the  same  time  presented  and  filed  an  agreement  and  affidavits, 
in  substance  as  follows :  That  appellant  would  establish  by 
legal  testimony,  as  the  court  might  direct,  the  following  facts : 

That  he  (appellant)  is  the  legal  owner  of  said  land;  that  it 
is  worth  $2,000  per  acre ;  is  enclosed  by  a  substantial  board 
fence ;  that  he  owns  adjacent  land,  on  which  he  has  had  for 
five  years  a  large  distillery  and  flouring  mill ;  that  said  lot 
was  enclosed  for  pasturing  and  feeding  cattle  and  hogs,  of 
which  he  keeps  a  large  number  at  distillery ;  that  said  lot  is  a 
necessary  appurtenance  to  distillery  for  that  purpose ;  distil- 
lery lot  too  wet  and  small;  that  said  street  would  damage  him 
$1,000  a  year,  exclusive  of  land  taken;  that  a  fence  on  each 
side  of  said  street  would  cost  $100. 

That  owners  of  land  south  of  Lisk's  addition,  and  west  and 
south-west  of  the  same,  would  be  principally  benefited ;  that 
large  manufactories  are  there  erected  and  in  progress,  all  of 
them  long  after  Cole  built  his  distillery;  that  these  owners 
have  been  mainly  instrumental  in  procuring  the  opening  of 
this  street,  and  most  interested  in  the  same  for  their  ownben- 
efit ;  that  none  of  the  expense  of  said  street  has  been  assessed 
on  said  lands ;  that  said  street  would  be  a  damage,  and  no 
benefit,  to  Cole;  that  the  damages  assessed  to  Cole  are  inad- 
equate— not  more  than  one-fourth  the  value  of  the  land ;, 
that  the  "  benefits "  are  wholly  speculative,  imaginary,  and 
based  on  a  contingency  which  cannot  happen  without  Cole's 
assent,  and  which  would  destroy  its  value  for  its  intended 
uses ;  that  commissioners  did  not  examine  any  witnesses. 

Affidavit  of  A.  S.  Cole,  that  the  matters  stated  in  said  offer 
of  proof  are  true  :  That  he  was  prevented  from  attending  the 
meeting  of  commissioners  with  witnesses,  by  information  from 
said  Jacob  Darst  on  the  same  day,  or  a  day  or  two  before  said 
meeting;  that  it  would  be  useless  to  do  so,  as  commissioners 
had  made  up  their  minds  on  the  subject. 

Affidavit  of  G-.  H.  Stone :  Attended  the  last  meeting  of 
commissioners  appointed  to  assess  damages  in  the  matter  of 
said  street,  as  counsel  of  said  Cole,  and  expected  to  meet  there 
said  Cole  with  his  witnesses,  according  to  arrangement;  that 
said  Cole  or  witnesses  not  appearing,  he  requested  commis- 
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sioners  to  postpone  the  hearing  until  the  next  day,  which  they 
declined ;  that  said  Darst  said  he  did  not  suppose  any  testi- 
mony offered  by  Cole  would  make  any  difference,  as  commis- 
ioners  had  made  up  their  minds;  that  he  believes  Cole's 
affidavit  to  be  true,  because  Cole  had  excused  his  non-attend- 
ance to  affiant  for  reasons  then  stated. 

Affidavit  of  S.  Voris:  Believes  said  (Cole's)  lot  to  be  worth 
$2,000  per  acre ;  same  is  inclosed  with  a  fence,  as  stated  in 
Cole's  affidavit;  that  lands  south  of  Lisk's  addition  would  be 
principally  benefitted  by  opening  said  street,  because  there  is 
no  means  of  access,  except  by  a  circuitous  route. 

Affidavit  of  H.  Forsyth:  Believes  said  lot  to  be  worth 
$2,000  per  acre ;  fenced  about  three  years  ago  for  pasturing 
and  foddering  cattle  and  hogs  kept  at  Cole's  distillery,  and 
has  been  so  used  ever  since ;  that  Cole  keeps  a  large  number 
of  cattle  and  does  large  business;  that  the  opening  of  said 
street  would  be  of  considerable  damage  to  Cole,  exclusive  of 
the  value  of  the  land  taken,  without  benefit,  as  it  would 
impair  its  value  for  present  use ;  that  the  owners  of  distilleries, 
etc.,  south  of  Lisk's  addition,  would  be  materially  benefitted 
by  opening  said  street,  because  the  only  access  is  by  way  of 
the  railroad  (which  is  private  property  and  often  difficult),  and 
Adams  street. 

Court  rejected  said  offer  of  proof  by  Cole,  and  also  said 
affidavit  of  Cole,  and  also  said  affidavits  of  Yoris  and  Forsyth, 
and  overruled  said  objections  to  said  report,  and  confirmed  the 
same,  and  ordered  executions  to  issue  pursuant  to  the  statute, 
etc.     To  all  which  Cole  excepted  and  prayed  this  appeal. 

William  F.  Bryan,  for  Appellant, 

Wead  and  Williamson,  and  Manning  and  Meeriman,  for 
Appellee. 

Caton,  J.  The  county  court  undoubtedly  erred  in  refusing 
to  admit  the  testimony  offered,  tending  to  show  that  Cole  had 
been  prevented  from  producing  his  proofs  before  the  commis- 
sioners, by  reason  of  the  statements  made  to  him  by  Darst,  one 
of  the  commissioners,  that  such  proofs  would  be  useless ;  as 
the  commissioners  had  already  made  up  their  minds  in  the 
case.  Such  statements  coming  from  one  of  the  judges,  whose 
duty  it  was  to  decide  the  matter  in  controversy,  may  well  have 
deterred  the  party  from  producing  his  proofs  before  that  tri- 
bunal, and  a  report  coming  from  a  commissioner,  who  had 
thus  publicly  declared  his  pre-judgment  of  the  case,  could  not 
be  scrutinized  too  closely  by  the  county  court.  It  has  a  bad 
appearance.      Again,   the   court    should  have   admitted    the 
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affidavits  of  Voris  and  Forsyth.  The  question  now  is  not 
what  extent  of  influence  this  proof  should  have  had  on  the 
mind  of  the  court,  but  simply  whether  it  was  competent  evi- 
dence to  be  considered  at  all  by  the  court,  whose  duty  it  was 
to  affirm  or  dissaffirm  the  report  of  the  commissioners.  We 
think  the  court  erred  in  its  decision,  and  the  judgment  must 
be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Charles  W.   Zimmerman,  Appellant,  v.  Hezekiah  M.  Wead, 
for  the  use,  etc.,  Appellee. 

APPEAL  FROM  PEORIA. 

A  declaration  upon  an  assigned  note  is  sufficient,  which  avers  the  making  of  the 
note,  the  payee,  the  assignment  and  the  non-payment;  although  the  averments  are 
not,  in  all  respects,  such  as  ancient  strictness  in  pleading  would  require. 

The'averment  that  the  note  is  held  by  the  assignee,  for  the  use  of  another,  is  not  nec- 
essary.   That  is  a  fact  with  which  the  defendant  has  nothing  to  do. 

That  a  declaration  is  signed  in  the  partnership  name  of  attorneys  is  not  cause  of 
error. 

This  was  an  action  of  assumpsit.  The  declaration  is  as 
follows ; 

Hezekiah  M.  Wead,  who  sues  for  the  use  of  the  Illinois 
Central  railroad  company,  plaintiff,  complains  of  Charles  W. 
Zimmerman,  who  was  summoned,  etc.,  defendant,  in  a  plea  of 
the  case  on  promises,  for  that  the  said  defendant  heretofore,  to 
wit,  on  the  7th  day  of  November,  A.  D.  1855,  at  and  within 
the  county  and  state  aforesaid,  made  his  certain  note  in  writ- 
ing, of  that  date  thereby,  by  the  name  of  C.  W.  Zimmerman, 
promising  to  pay  to  the  order  of  William  Kellogg  (by  the 
name  of  William  Kellogg),  at  the  office  of  N.  B.  Curtiss  & 
Co.,  in  the  city  of  Peoria,  Illinois,  the  sum  of  seven  hundred 
dollars,  eight  months  after  the  date  thereof,  for  value  received. 
And  the  said  Kellogg,  by  his  signature,  in  writing,  on  the  back 
of  said  note, afterward,  on  the  same  day,  (signed  William  Kel- 
logg) ordered  and  assigned  said  note  to  'ne  paid  to  the  plaintiff, 
of  which  defendant  had  notice.  Yet  the  said  defendant,  his 
promises  aforesaid  not  regarding,  hath  not  paid  said  note,  nor 
the  sum  of  money  therein  specified,  either  at  office  of  the  said 
N.  B.  Curtiss  &  Co.,  in  the  city  of  Peoria,  aforesaid,  nor  to  the 
said  plaintiff,  although  the  time  specified  in  said  note  for  the 
payment  thereof  hath  long  since  elapsed;  but  to  pay  the  same 
or  any  part  thereof  hath  hitherto  refused,  and  still  doth  refuse 
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to  the  damage  of  the  said  plaintiff  of  one  thousand  dollars, 
whereof  he  brings  suit,  etc. 

(Signed.)  WEAD  &  WILLIAMSON, 

Attorneys  for  Plaintiff '. 

The  following  is  a  copy  of  the  note  on  which  suit  is  brought : 

$700.  Peoria,  November  7,  1855. 

Eight  months  after  date  I  promise  to  pay  to  the  order  of  William  Kellogg, 
at  the  office  of  N.  B.  Curtiss  &  Co.,  in  the  city  of  Peoria,  Illinois,  seven  hundred 
dollars.    Value  received.  C.  W.  ZIMMERMAN. 

Indorsement  on  said  note  as  follows : 

'  'Pay  the  within  note  to  Hezekiah  M.  Wead.  WM.  KELLOGG. 

At  November  term,  1857,  of  the  Peoria  Circuit  Court, 
Powell,  Judge,  presiding,  there  was  a  demurrer  to  the  decla- 
ration, which  was  overruled ;  and  no  other  plea  having  been 
interposed,  the  damages  were  assessed  by  the  clerk  and 
judgment  followed. 

Charles  C,  Bonney,  for  Appellant. 

E.  W.  Hazard  and  Wead  and  Williamson,  for  Appellee. 

Caton,  J.  This  was  an  action  of  assumpsit,  brought  by 
Wead  as  assignee  of  a  promissory  note,  made  by  defendant 
to  Kellogg,  and  by  him  indorsed  to  the  plaintiff.  The  decla- 
ration sets  forth  that  the  defendant  made  his  promissory  note 
promising  to  pay  Kellogg  or  order,  etc.,  and  that  Kellogg 
assigned  the  note  to  the  plaintiff,  and  avers  the  non-payment, 
etc.  The  declaration  alleges  that  the  action  is  brought  for  the 
use  of  the  Illinois  Central  railroad  company,  We  think  the 
declaration  is  sufficient.  According  to  the  ancient  strictness 
in  pleading,  it  may  be  that  the  averments  are  insufficient,  but 
the  more  enlightened  course  adopted  by  modern  courts,  which 
looks  to  the  substance  of  the  pleading,  for  the  purpose  of 
seeing  that  the  defendant  is  duly  apprised  of  the  complaint 
against  him,  that  he  may  not  be  taken  by  surprise  upon  the 
trial,  conduces  more  to  the  substantial  ends  of  justice  than 
those  technical  rules  upon  which  ancient  jurists  seemed  to 
pride  themselves.  We  think  the  averments  sufficient.  That 
part  of  the  declaration  which  declares  the  use  to  the  Illinois 
Central  railroad  company  is  not  for  the  benefit  of  the  defend- 
ant, nor  has  he  anything  to  do  with  it,  nor  is  he  in  any  way 
interested  in  the  declaration  of  use.  That  is  allowed  solely  for 
the  benefit  of  the  cestui  qui  use,  and,  as  between  the  parties 
to  the  action,  it  need  not  have  been  inserted.     The  objection 
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that  the  declaration  is  signed  by  "Wead  and  Williamson,'' 
attorneys  for  the  plaintiff,  omitting  their  proper  names,  is  not 
tenable.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


George  McCully  et  al.,  Plaintiffs  in  Error,  v.  Morris  P. 
Silverburgh,  Administrator,  etc.,  Defendant  in  Error. 

ERROR  TO  JO  DAVIESS. 

A  similiter  to  a  plea  concluding  to  the  country,  may  be  added  by  the  defendant, 
and  if  the  parties  proceed  to  trial  without  objection,  the  plaintiff  is  held  by  it; 
and  the  defendant  cannot  object  that  the  similiter  is  unsigned. 

In  an  action  by  an  administrator  against  three,  if  one  pleads  a  separate  plea  of  set- 
off against  the  administrator  in  person,  it  may  be  treated  as  a  nullity,  and  it  is 
no  objection  that  the  court  proceeded  to  the  trial  of  the  case  without  an  issue 
upon  such  a  plea.  If  a  verdict  should  be  found  in  favor  of  such  a  plea,  it  should 
be  disregarded  in  the  rendition  of  the  judgment. 

A  note  given  iu  the  name  of  Moses,  to  Morris  P.  S.,  which  is  still  legible,  though 
somewhat  marked,  and  reads  as  originally  designed,  was  properly  considered  by 
the  court  in  estimating  and  finding  its  judgment. 

This  declaration  contained  several  counts. 

1st  count — On  note  payable  to  Morris  P. 

2d  count — On  note  made  to  plaintiff  by  the  name  and  addi- 
tion of  Moses  P.,  administrator,  etc. ;  plaintiff  avers  he  is  the 
same  person  mentioned  as  the  payee. 

3d  count — Money  count  for  interest. 

4th  count — Work  and  labor;  materials,  goods,  wares  and 
merchandise;  money  had  and  received;  money  lent:  amount 
due  on  an  accounting. 

Lamar  and  Strakey  file  the  general  issue. 

McCully  demurs  to  the  first  and  second  counts. 

Plea  of  general  issue  to  the  third  and  fourth  counts  that  he 
did  not  undertake,  etc.,  and  plea  of  set-off  to  said  third  and 
fourth  counts,  that  plaintiff  was  indebted  to  defendant  in 
$1000  as  administrator,  as  aforesaid,  for  work,  etc.,  by  him 
and  his  servants  done  for  plaintiff,  not  an  indebtedness  to  all 
the  defendants. 

No  replication  to  plea  of  set-off. 

The  demurrer  by  McCully  to  first  and  second  counts  was 
overruled. 

Trial  by  the  court — -jury  waived. 

The  court  finds  all  the  issues  for  plaintiff  and  assesses 
damages,  etc. 
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Bill  op  Exceptions. — On  the  trial  plaintiff  offered  note. 
Objected  to  by  defendant  on  the  ground  of  variance,  and 
because  it  appeared  to  have  been  altered. 

Slickley  testified  that  he  drew  the  note  to  Moses  P. ;  that 
he  thought  his  name  was  Moses ;  note  was  given  to  plaintiff 
who  was  the  administrator,  etc. 

Whatever  appearance  of  alteration  there  was,  was  made 
after  its  execution,  not  made  by  witness,  nor  did  he  know  by 
whom  made. 

Note  given  for  goods  purchased  by  defendants  on  part 
payment  thereof.     Goods  were  sold  for  about  $8,000. 

M.  Y.  Johnson  testified  that  he  once  thought  that  plaintiff's 
name  was  Moses ;  once  took  a  case  to  supreme  court  in  which 
plaintiff  was  party  by  that  name,  and  had  judgment  affirmed 
in  that  name ;  did  not  learn  otherwise  for  years  after. 

J.  N.  Jewitt  testified  that  when  the  note  came  to  his  hands, 
the  appearance  of  note  on  its  face,  as  to  alteration,  was  then 
as  now. 

The  note  offered  in  evidence  was  admitted. 

The  above  was  all  the  evidence  . 

There  was  a  judgment  against  all  the  defendants.  Excep- 
tion to  the  finding  of  the  court. 

Court  found  on  inspection  of  note  that  it  read  Moses  and  not 
Morris,  and  it  was  agreed  by  the  parties  that  the  original  note 
be  attached  by  clerk  to  bill  of  exceptions  as  part  thereof,  and 
go  to  supreme  court  for  their  inspection  and  examination,  etc. 

This  cause  was  tried  by  Sheldon,  Judge,  at  March  term, 
1856,  of  the  Jo  Daviess  Circuit  Court. 

A.  L.  Cummings,  for  Plaintiffs  in  Error. 
Leland  and  Leland,  for  Defendant  in  Error. 

Caton,  J.  The  objection  that  the  similiter  was  not  added 
to  the  plea  of  the  general  issue,  is  not  founded  on  fact.  The 
similiter  appears  by  the  record  to  have  been  added,  though 
not  signed  by  the  plaintiff's  attorneys.  This  was  not  neces- 
sary. The  defendant  may  add  the  similiter  to  his  plea  con- 
cluding to  the  country,  which  forms  a  good  issue,  if  not 
stricken  out  or  objected  to  by  the  plaintiff's  attorney.  If  he 
goes  to  trial  upon  such  an  issue,  he  is  held  to  have  adopted 
the  act  of  the  defendant's  attorney,  who  is  precluded  from  ob- 
jecting to  the  want  of  the  signature  of  the  plaintiff's  attorney. (a) 

Nor  is  there  anything  in  the  objection  that  no  issue  was 
formed  upon,  or  disposition  made  of  McCully's  separate  plea 

(a)  Waters  v.  Simpson,  2  Gil.  R.  577;  Pearl  v.  Wilman,  3  Gil.  R.  326;  Furness  v. 
Williams,  11111.  R.  237;  Walker  v.  Amour,  22111.  R.  659.  140;  Davis  v.  Ransom,  26 
111.  R.  106. 
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of  set-off.  The  plea  was,  in  fact,  a  nullity  and  really  had 
nothing  to  do  with  the  case.  The  action  was  by  an  adminis- 
trator, as  such  against  three  defendants.  The  plea  shows  an 
indebtedness  from  the  plaintiff  below,  for  work  and  labor,  etc., 
to  one  of  the  defendants,  which  he  offered  to  set  off  against  the 
claim  sued  for  in  behalf  of  an  intestate  estate  in  two  of  the 
counts  of  the  declaration,  against  the  pleader,  and  two  other 
defendants  jointly.  The  plaintiff  and  the  court  were  well 
justified  in  treating  this  as  a  sham  plea  by  taking  no  notice 
of  it.  Had  issue  been  taken-  on  this  plea  and  a  verdict  sus- 
taining it  been  found,  it  would  have  been  the  duty  of  the 
court  to  have  disregarded  that  portion  of  the  verdict  and  ren- 
dered judgment  for  the  plaintiff  below. 

The  only  remaining  question  is,  whether  the  court  erred  in 
deciding  that  the  note  had  not  been  altered  in  a  material  part 
after  its  execution  and  delivery.  By  the  agreement  of  the 
parties  the  original  note  has  been  brought  up  for  our  inspec- 
tion, and  has  been  examined  by  U3  in  connection  with  the 
evidence  on  the  point,  and  we  unhesitatingly  agree  with  the 
circuit  court  that  there  has  been  no  such  alteration  of  the  note 
as  is  alleged,  The  proof  clearly  shows  that  the  note  was 
drawn  payable  to  Moses  P.  Silverburg,  and  delivered  to  the 
plaintiff  as  payee,  but  that  his  real  name  is  Morris  P.  Silver- 
burgh. The  original  note  still  reads  Moses,  and  can  be  read 
in  no  other  way.  Every  letter  in  that  word  is  still  distinct  as 
originally  made.  There  is  a  scratch  over  the  letter  s,  in  that 
word,  and  a  dot  over  the  letter  e,  but  admitting  that  these 
marks  have  been  made  on  the  paper  since  the  note  was  made, 
and  they  do  not  alter  its  reading  in  the  least.  As  before 
remarked,  it  still  reads  Moses  and  cannot  be  made  to  read 
Morris,  or  any  other  name.  Had  the  marks  alleged  to  have 
been  made  on  the  paper,  been  such  as  to  have  made  it  liable 
to  be  read  differently  than  as  originally  written,  the  court 
would  have  been  justified  in  finding  that  the  note  had  been 
altered.  As  it  is,  we  think  the  question  of  alteration  was 
properly  decided. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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William  H.  Phelps  et  al,  Plaintiffs  in  Error,  v.  Joseph  W. 
Foster  et  al.,  Defendants  in  Error. 

ERROR  TO  BOONE. 

An  injunction  to  restrain  parties  from  disposing  of  goods,  pending  a  trial  at  law, 
so  that  they  may  be  levied  upon  by  virtue  of  a  judgment,  which  the  complainant 
hopes  to  obtain,  is  improper. 

It  is  erroneous  to  issue  an  .injunction,  without  an  order  from  the  proper  officer  so 
to  do. 

In  a  bill  fora  n  injunction  to  restrain  a  party  from  disposing  of  goods,  during  the 
pendency  of  a  suit  at  law,  when  the  suit  at  law  is  dismissed  the  injunction  must 
follow  its  steps,  as  a  necessary  consequence. 

Except  in  the  case  of  an  injunction  to  restrain  a  judgment  at  law,  it  is  improper  to 
award  damages  upon  the  dismissal  of  an  injunction  bill. 

An  injunction  should  rarely,  if  ever,  be  allowed,  without  notice  to  the  party  to  be 
enjoined,  when  that  is  practicable,  so  that  he  may  be  heard,  and  may  file  affida- 
vits in  answer  to  the  bill. 

On  the  24th  April,  1856,  plaintiffs  in  error  filed  a  bill  in  the 
Boone  Circuit  Court,  against  the  defendants  in  error,  charging 
the  sale,  on  the  10th  October,  1855,  of  goods  to  the  defendant, 
Joseph  W.  Foster,  to  the  sum  of  $2,080,  on  a  credit,  taking 
his  note  at  six  months  therefor ;  that  he  then  falsely  repre- 
sented himself  to  be  the  owner  and  in  possession  of  goods, 
,  wares  and  merchandise,  and  debts  due  him  that  were  good,  to 
the  amount  of  $5,000;  owned  a  house  and  lot  in  Belvidere 
worth  $700;  was  indebted  to  Lyon  $1,400;  to  Tittsworth 
&  Co.  $200 ;  Cooley,  Wadsworth  &  Co.  $200 ;  E.  Hempstead 
$100;  other  bills  of  goods  $210;  in  all,  $2,090,  which  was  all 
that  he  owed;  that  thereby  they  were  induced  to  sell  him  said 
goods  on  a  credit  of  six  months ;  that  these  representations 
were  untrue ;  that  he  was  then  indebted  to  other  persons  to 
$2,000,  and  did  not  own  any  house  and  lot  in  Belvidere. 

That  just  before  note  fell  due,  J.  W.  Foster  made  a  pre- 
tended sale  of  all  his  stock  of  goods  and  property  to  T.  P. 
Foster,  his  brother;  that  such  sale  is  fraudulent,  and  done  to 
hinder  and  delay  creditors ;  that  said  T.  P.  Foster  was  then 
insolvent.  Goods  still  remaining  in  store  at  Belvidere,  worth 
about  $3,000  or  $4,000. 

That  they  have  commenced  proceedings  at  law  to  recover 
said  demand;  but  that  a  judgment  could  not  be  obtained  to 
the  next  October  term  of  the  court,  upon  which  time  the  said 
goods  would  be  placed  beyond  the  reach  and  benefit  of  the 
complainants. 

Prayer  for  an  injunction  to  restrain  defendants  from  assign- 
ing, etc.,  the  said  goods,  etc.,  until  further  order,  etc. 

On  the  25th  April,  1856,  bond  filed  and  injunction  issued 
and  served  on  defendants. 

Oct,  7,  1856.     Injunction  dissolved,  on  motion,  on  terms  (no 
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written  motion  appearing),  and  defendant,  Thomas  P.  Foster, 
moves  to  have  his  damages  assessed  by  reason  of  the  wrongful 
suing  out  of  said  injunction,  which  the  court  proceeds  to  do, 
and  assesses  them  at  $1,250,  renders  judgment  therefor,  and 
orders  bill  to  be  dismissed. 

The  errors  assigned  are  as  follows : 

That  the  court  sustained  the  motion  to  dismiss  the  bill. 

The  assessment  of  damages  upon  dissolution  of  injunction, 
and  the  judgment  therefor. 

That  the  court  dismissed  bill  without  a  demurrer  being  filed. 

The  judgment  in  this  case  was  rendered  by  I.  G.  Wilson, 
Judge. 

Farnsworth  and  Burgess,  for  Plaintiffs  in  Error. 
J.  L.  Loop;  for  Defendants  in  Error. 

Caton,  J.  The  injunction  in  this  suit  was  properly  dis- 
solved, for  three  very  good  reasons.  First.  No  such  case  was 
made  by  the  bill,  as  would  authorize  an  injunction.  If  the 
allegations  of  the  bill  are  true,  the  sale  from  Thomas  P.  Foster 
to  J.  W.  Foster  was  void,  absolutely,  as  to  creditors,  and  the 
complainants  had  an  adequate  remedy  at  law,  by  attaching 
the  goods ;  but  even  if  that  had  not  been  the  case,  I  am  not 
aware  of  any  principle  of  equity  jurisprudence  which  will 
justify  the  issuing  an  injunction  in  such  a  case,  to  compel  the 
parties  to  hold  the  goods  pending  a  trial  at  law,  to  see  if  they 
will  not  be  wanted  to  answer  an  execution  upon  a  judgment 
which  the  complainant  hopes  to  obtain.  The  bill  was  devoid 
of  equity  on  its  face.(a)  But  if  this  were  not  so,  the  injunction 
was  issued  without  any  warrant  of  law,  for  no  order  directing 
an  injunction  to  issue  appears  ever  to  have  been  made,  by  any 
court  or  officer,  authorized  to  order  an  injunction.  At  least, 
if  such  an  order  was  ever  made,  it  does  not  appear  on  this 
record.     So  the  clerk  issued  the  writ  without  authority. 

Finally,  admitting  a  proper  case  was  made  by  the  bill,  and 
that  the  injunction  was  properly  issued,  and  still  it  appears  the 
court  was  right  in  dissolving  it.  The  sole  object  of  the  bill 
was  auxiliary  to  the  action  at  law;  to  obtain  an  injunction  to 
restrain  the  removal  or  disposition  of  the  goods  till  the  deter- 
mination of  that  cause,  which  was  pending  in  the  same  court 
in  which  the  bill  was  filed.  Now,  under  our  system,  where 
the  same  court  exercises  both  common  law  and  chancery  juris- 
diction, it  was  proper  for  the  court  to  take  notice  of  its  own 
records,  and  see  when  that  action  was  determined.  When 
that  contingency  happened,  from  the  very  nature  of  the  bill, 
its  final  object  was   accomplished    and  it  ceased  to  have  any 

(a)    Adler  v.  Fenton,  24  How.  U.  S.  R.  411,  2  John.  C.  R.  144. 
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vitality.  The  order  of  the  court,  dissolving  the  injunction, 
recites  that  the  action  at  law  was  dismissed  because  the  pro- 
cess was  void,  and  hence  there  could  be  no  ground  for  longer 
continuing  the  injunction.  The  dismissal  of  the  bill  followed 
as  a  necessary  consequence  upon  the  dissolution  of  the  injunc- 
tion. It  was  purely  an  injunction  bill,  and  that,  too,  of  a  tem- 
porary character.  When  the  injunction  was  dissolved,  the 
only  relief  prayed  for  was  denied,  and  the  dismissal  of  the  bill 
was  a  necessary  consequence.     In  this  there  was  no  error. 

I  have,  with  considerable  reluctance,  come  to  the  conclusion 
that  the  court  exceeded  its  power  in  awarding  damages  to  the 
defendant  and  against  the  complainant. (a)  Except  in  the  case 
of  an  injunction  to  restrain  a  judgment  at  law,  I  can  find  no 
warrant  in  the  statute  for  awarding  damages  upon  the  dis- 
missal of  an  injunction  bill,  and  I  cannot  find  authority  for 
sustaining  it  in  the  practice  of  the  English  court  of  chancery.(&) 
The  general  principles  of  equity  jurisdiction  are  against  it.  It 
is  granting  affirmative  relief  to  the  defendant,  without  a  cross 
bill,  and  when  the  pleadings  do  not  justify  it.  I  regret  that  it 
is  so,  for  I  think  this  power  almost  indispensable,  as  a  check 
upon  the  too  free  and  dangerous  use  of  this  writ,  which  is 
liable  to  great  abuse ;  unless  the  greatest  circumspection  is 
used  by  those  invested  with  the  high  power  of  awarding  it, 
which,  I  regret  to  say,  has  not  always  been  the  case.  Indeed, 
this  writ  should  very  rarely,  if  ever,  be  awarded  without  giving 
the  opposite  party  a  chance  to  be  heard  and  to  file  affidavits  in 
answer  to  the  bill,  whenever  that  is  practicable. (c) 

That  portion  of  the  decree  which  awards  damages  to  the 
defendants  below  must  be  reversed  and  the  balance  affirmed, 
and  no  costs  awarded  to  either  party  in  this  court. 

Judgment  reversed. 

(a)     Contra  Edwards  v.  Pope,  3  Scam.  R.  468;  L.  of  1861,  p.  133;  Roberts  v.  Fans, 
36111.  R.  26S;  Winkler*.  Winkler,  40  id.  179. 
(6)     But  see  3  Danl.  C  P.  346. 
(c)    Hilliard  on  Inj .  27 . 
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David  L.  Hough,  Plaintiff  in  Error  v.  John  Hastings, 
Defendant  in  Error. 

EEROK  TO  LA  SALLE. 

Section  one  hundred  and  sixty-five  of  the  township  organization  law,  requiring  the 
town  collector  to  return  a  list  of  taxes  not  collected  to  the  county  treasurer,  and 
make  oath  before  the  county  treasurer,  or,  in  case  of  his  absence,  before  any  jus- 
tice of  the  peace,  that  the  sums  mentioned  in  the  list  remained  unpaid,  must  be 
strictly  complied  with;  and  when  such  oath  is  made  before  the  county  clerk,  it  will 
invalidate  all  of  the  proceedings,  and,  of  course,  the  sale  for  taxes. 

The  141st  section  of  the  same  act,  requiring  the  assessor,  town  clerk  and  supervisor 
to  attend  at  the  time  and  place  specified  in  the  notice,  and,  on  the  application  of 
any  person  considering  himself  aggrieved,  review  the  assessment,  etc.,  is  impera- 
tive; and  without  such  a  meeting,  no  tax  payer  can  be  bound  by  any  assessment. 
"Where  one  party  proved  that  the  town  clerk  was  present  at  no  such  meeting,  i 
throws  on  the  other  party  the  burden  of  proving  that  the  other  two  complied  with 
the  law,  if  it  is  conceded  that  two  had  the  power  to  act. 

The  owner  of  the  land  upon  the  trial  of  a  tax  title  has  the  right  to  raise  objections 
of  the  above  character. 

This  was  an  action  of  ejectment,  brought  by  Hough  against 
Hastings'  to  recover  the  S.  W.  qr.  Sec.  15,  T.  33  N.,  R.  1  E. 
3d.  P.  M.,  which  Hough  claimed  in  fee. 

The  declaration,  which  was  in  the  usual  form,  was  filed  at  - 
the  November  term,  1856,  of  the  La  Salle  Circuit  Court.     The 
defendant  pleaded  the  general  issue. 

At  the  February  special  term,  1857,  of  said  court,  by  agree- 
ment of  parties,  a  jury  was  waived,  and  the  cause  submitted 
to  Hollister,  Judge  of  said  court,  for  trial. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  record  of  a 
judgment  for  taxes,  rendered  by  the  county  court  of  La  Salle 
county,  at  the  June  term,  1852,  for  the  state,  county  and  town 
taxes  of  1851,  which  record,  so  far  as  it  relates  to  the  land  in 
controversy,  is  conceded  to  be,  in  all  respects,  formal  and 
sufficient  on  its  face,  except  that  it  docs  not  show  at  what  place 
the  court  was  held. 

The  plaintiff  then  gave  in  evidence  a  precept  issued  on  said 
judgment,  which  followed  the  judgment  and  conformed  to  it 
in  all  respects,  and  was  given  in  evidence  without  objection. 

The  plaintiff  then  gave,  in  evidence,  an  affidavit  of  himself 
and  a  notice  thereto  attached,  made  in  compliance  with  Sec. 
4,  Art.  9,  of  the  constitution,  which  affidavit  and  notice  are  set 
out  at  large  on  pages  IT,  18  and  19  of  the  record. 

The  plaintiff  also  proved  that  said  affidavit  was  duly  recorded 
in  the  county  clerk's  office  on  the  20th  of  June,  1854. 

The  plaintiff  then  gave  in  evidence  a  deed  of  the  sheriff  of 
said  county  to  said  plaintiff,  for  the  land  mentioned  in  the 
declaration,  which  deed  is  set  out  at  large  on  pages  21,  22  and 
23  of  the  record.     The  deed  recites  the  judgment  for  taxes, 
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the  issuing  of  the  precept,  the  sale  to  plaintiff,  and  the  making 
of  the  affidavit  of  notice. 

The  defendant  then  offered  in  evidence  a  patent  from  the 
United  States  to  John  Dement.  The  plaintiff  objected  to  the 
introduction  of  the  patent;  the  court  overruled  the  objection, 
and  admitted  the  patent  in  evidence,  and  the  plaintiff  excepted. 

The  defendant  then  offered  in  evidence  a  copy  of  the  record 
of  a  deed  from  John  Dement  and  wife  to  Charles  Dement,  for 
the  land  sued  for.  It  purports  to  have  been  acknowledged 
before  Edwin  M.  Hine,  a  notary  public  of  Lee  county,  Illinois, 
under  his  notarial  seal ;  but  only  the  record  copy  of  the  cer- 
tificate of  acknowledgment  was  offered.  The  defendant  also, 
in  connection  with  said  copy,  offered  his  own  affidavit  that  the 
original  deed  was  not  in  his  possession. 

The  defendant  then  offered  in  evidence  a  deed  from  Charles 
Dement  to  the  defendant,  dated  June  15,  1855,  for  the  land  in 
controversy,  purporting  to  have  been  acknowledged  before  a 
notary  public  in  Lee  county,  under  his  notarial  seal. 

The  defendant  then  proved  that  he  had  paid  the  State, 
county  and  town  taxes  on  said  land  for  1856. 

The  defendant  then  called  Samuel  W.  Raymond,  who  testi- 
fied that  he  was  county  clerk  of  La  Salle  county,  and  had  been 
since  1 850 ;  that  he  had  examined  the  records  of  said  office, 
so  far  as  they  show  anything  in  relation  to  the  taxes  on  the 
land  in  controversy.  The  defendant  then  asked  the  witness  to 
"state  whether  any  taxes  appeared  to  be  due  on  the  land  in. 
controversy,  by  the  records  in  the  county  clerk's  office."  The 
plaintiff  objected  to  the  question,-  the  court  overruled  the 
objection  and  permitted  the  witness  to  answer  the  question, 
and  the  plaintiff  excepted.  The  witness  replied  to  the  ques- 
tion, that  there  appeared  to  be  no  taxes  due  on  the  land  prior 
to  1856  ;  the  delinquent  list  for  that  year  was  not  yet  returned, 
He  also  testified  that  the  land  sued  for  was  in  the  town  of 
Meriden,  in  said  county,  in  1851. 

The  defendant  then  proved  by  Raymond  that  a  paper  shown 
him  was  the  only  return  of  delinquent  taxes  for  1851,  for  the 
town  of  Meriden,  on  file  in  his  office.  The  paper  referred  to 
contained  no  heading,  and  was  nothing  more  than  a  list  of 
lands  and  town  lots,  in  which  the  land  in  controversy  was  set 
down  in  the  following;  form  : 


Name  of  owner. 

John  Dement. 


Part  of  I  Sec . 
section 
S.W.qr.|   15 


T. 

B. 

Acres. 

Val.  per 

Total 

Road 

State 

Co. 

T. 

acre. 

value 

tax. 

tax. 

tax 

tax 

36 

1 

1G0 

$1.25. 

$200 

1.21 

1.10 

14 

Total 
tax. 
2  45 


It  was  not  signed  by  the  town  collector,  but  there  was  attached 
to  the  front  of  said  list   an    affidavit,  sworn  to  before  said 
Raymond,  which  was  as  follows : 
20 
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"State  of  Illinois,  ) 
La  Salle  County .       $ 

"Carren  Doane,  collector  of  the  town  of  Mericlen,  in  the  said  county  of  La 
Salle,  being  duly  sworn,  says,  that  the  annexed  is  a  full  and  true  list  and  descrip- 
tion of  all  the  taxes  contained  in  the  tax  bill  annexed  to  the  warrant  delivered  to 
him,  which  remain  uncollected;  that  the  several  sums  mentioned  in  this  delinquent 
list  remain  uncollected;  and  that  he  has  made  diligent  inquiry,  and  has  not  been 
able  to  discover  any  goods  or  chattels  belonging  to  or  in  the  possession  of  the 
person  or  persons  charged  with  or  liable  to  pay  the  said  several  sums,  whereon  he 
could  levy  the  same.  CARREN  DOANE. 

'  'Subscribed  and  sworn  to  before  me  this  16th  day  of  February,  A.  D.  1852, 

"S.   W.  RAYMOND,  Clerk.' ' 

The  plaintiff  objected  to  tlie  introduction  of  said  list,  but 
the  court  overruled  the  objection  and  admitted  said  list,  and 
plaintiff  excepted 

The  defendant  then  proved  that  the  board  of  supervisors,  at 
their  annual  meeting,  by  an  order  entered  of  record,  ordered 
that  $-11.56  be  assessed  on  the  taxable  property  in  the  town  of 
Meriden  for  town  purposes  in  1851.  He  further  proved  that 
the  items  of  town  tax  on  said  property,  as  extended  for  1851, 
amounted  to  $43.85  upon  the  whole  of  the  taxable  property 
of  said  town.  The  total  valuation  of  taxable  property  in 
Meriden  for  that  year  was  $64,242,  and  the  assessed  valuation 
of  the  land  in  controversy  for  that  year  was  $200. 

The  defendant  then  proved  by  Raymond  that  he,  as  county 
clerk,  extended  the  taxes  for  1851  on  the  assessment  roll,  after 
the  adjournment  of  the  board  of  supervisors  ;  that  the  warrant 
attached  to  the  list  for  the  town  collectors  was  signed  by  the 
chairman  of  the  board  in  blank  during  the  session  of  the  board, 
and  the  witness,  as  county  clerk,  filled  the  blanks  and  extended 
the  taxes  after  the  adjournment  of  the  board.  It  was  also 
proven  that  said  extension  was  not  submitted  to  the  board 
while  sitting  as  a  board. 

The  defendant  then  offered  in  evidence  the  delinquent  list 
for  1851,  filed  by  the  treasurer  in  the  county  clerk's  office  May 
14th,  1852,  on  which  the  treasurer's  oath  in  the  form  required 
by  law  was  indorsed;  sworn  to  on  the  18th  of  May,  1852,  in 
which  list  the  land  in  controversy  was  set  down  as  follows: 


Xames  of  owners. 

No.  of  acres. 

Description. 

Sec. 

Town. 

Range. 

Val. 

Total  Tax. 

Cost. 

Eli  B.  Baker... 
John  Dement . . 

80 
1G0 

EHSW.H' 
NE 

8 
8 

36 
36 

1 
1 

100 
200 

1.23 

2.45 

12 
12 

It  was  conceded  by  the  parties  that  said  list  was  regular  in 
every  respect,  except  that  the  land  in  controversy  was  not  set 
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down  in  it  otherwise  than  as  above  shown ;  that  the  treasurer's 
return  under  oath  concerning  the  same  was  made  on  the  18th 
of  May,  instead  of  on  the  first  day  of  the  term  at  which  judg- 
ment was  rendered ;  that  it  was  made  on  the  list  instead  of  on 
the  record  of  the  list ;  and  that  the  erasures  on  the  list  were 
made  as  hereafter  stated. 

The  witness,  Raymond,  then  testified  that  there  was  no  other 
return  under  oath  made  by  the  treasurer  in  reference  to  delin- 
quent lands,  except  the  one  on  the  said  list,  filed  May  14,  1852, 
which  return  was  sworn  to  May  18,  1852;  that  there  was  no 
written  report  made  by  the  treasurer  on  the  first  day  of  the 
term  at  which  judgment  was  prayed  other  than  a  check  list, 
kept  by  the  treasurer,  of  taxes  paid  after  the  filing  of  the 
delinquent  list,  and  before  said  first  day  of  the  term.  This 
check  list  was  brought  in  by  the  treasurer  on  the  first  day  of 
the  term,  and  he  and  the  county  clerk  compared  the  check  list 
with  the  delinquent  list  and  the  record  thereof,  and  when  any 
tract  or  lot  had  been  paid  on  since  the  filing  of  the  delinquent 
list,  that  fact  was  noted  on  the  record  and  on  the  delinquent 
list,  either  by  marking  it  paid  or  drawing  a  line  across  the 
tract ;  but  the  check  list  was  not  signed  by  the  treasurer,  nor 
filed  in  the  county  clerk's  office.  The  record  of  the  delinquent 
list  was  made  by  the  county  clerk,  and  was  a  copy  of  the 
delinquent  list  filed  May  14,  1852 ;  and  the  oath  of  the  treas- 
urer, at  the  foot  of  said  list,  made  May  18th,  was  copied  on  to 
the  record  by  the  clerk. 

On  cross-examination,  Raymond  testified  that  the  excess  of 
town  taxes  for  the  town  of  Meriden  was  little  more  than  suffi- 
cient to  cover  collector's  fees ;  that  he  intended,  in  extending 
the  tax,  to  cover  cost  of  collection ;  that  he  took  the  nearest 
fraction,  as  a  basis  or  ratio,  that  would  cover  the  amount;  that 
he  used  the  fraction  seven-tenths  of  a  mill  on  the  $100  in 
extending;  six-tenths  of  a  mill  would  not  have  been  sufficient 
to  cover  the  $41.56;  the  excess  was  less  than  one-tenth  of  a 
mill  on  $100 ;  that  it  has  been  the  practice  of  the  county  clerk 
to  extend  the  taxes  after  the  board  of  supervisors  adjourned ; 
it  takes  from  six  to  eight  weeks  to  extend  the  taxes  and  add  and 
correct  them ;  that  the  tracts  on  which  taxes  were  paid  subse- 
quent to  the  filing  of  the  delinquent  list,  and  before  judgment, 
were  marked  "pd,"  and  a  line  drawn  through  them  on  the 
delinquent  list  and  the  record  of  the  list,from  the  check  list  kept 
by  the  treasurer.  Those  that  were  paid  on,  subsequent  to  judg- 
ment and  before  sale,  were  marked  thus,  "X,"  on  the  record. 

It  was  also  proven  that  this  record  of  the  delinquent  list 
with  the  placita,  heading  and  order  of  the  court,  afterward 
put  on,  constituted  the  judgment. 

The  defendant  then  called  John  Rose  as  a  witness,  who 
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testified  that  he  was  town  clerk  of  Meriden  in  1851.  The 
defendant  then  asked  Rose,  "Was  there  any  meeting  of  the 
town  clerk,  assessor  and  supervisor  of  said  town  in  1851  in  rela- 
tion to  hearing  complaints  about  the  assessment  ?"  The  plaintiff 
objected  to  this  question ;  the  court  overruled  the  objection, 
and  plaintiff  excepted.  Rose  then  testified  that  he  heard  of 
no  such  meeting,  and  thought  he  would  have  been  likely  to 
hear  of  it  had  any  such  taken  place ;  that  he  was  not  notified 
of  any  such  meeting,  and  did  not  attend  any  such. 

On  cross-examination,  Rose  testified  that  he  lived  on  the 
north  line  of  the  town,  the  assessor  lived  five  miles  south  of 
him,  and  the  supervisor  about  a  mile  south  of  the  assessor ; 
that  he  saw  the  assessor  and  supervisor  possibly  once  a  month, 
and  never  heard  of  their  having  a  meeting. 

The  above  was  all  the  testimony. 

The  court  found  the  issues  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial;  the  motion  was  overruled  and  the 
plaintiff  excepted.  The  court  then  rendered  judgment  for  the 
defendant,  and  the  plaintiff  brings  the  case  to  this  court  on  a 
writ  of  error. 

B.  C.  Cook  and  W.  H.  L.  Wallace,  for  Plaintiff  in  Error. 

Leland  and  Leland,  for  Defendant  in  Error. 

Caton,  J.  A  great  number  of  points  were  argued  at  the 
bar  in  the  discussion  of  this  case,  but  we  shall  confine  our 
opinion  mainly  to  two,  which  have  not  before  been  considered 
by  this  court,  and  which  are  decisive'  of  the  merits  of  the 
whole  case. 

The  oath  of  the  town  collector  to  bis  return  of  the  delin- 
quent list  was  made  before  the  clerk  of  the  county  court,  when 
the  statute  expressly  required  that  the  oath  should  be  taken 
before  the  county  treasurer  or  some  justice  of  the  peace.  Sec- 
tion one  hundred  and  sixty-five  of  the  township  organization 
law,  requires  the  town  collector  to  return  a  list  of  taxes  not 
collected  to  the  county  treasurer,  ''and  on  making  oath  before 
the  county  treasurer,  or  in  case  of  his  absence,  before  any  jus- 
tice of  the  peace,  that  the  sums  mentioned  in  the  list  remain 
unpaid,"  etc.  This  statute  prescribes  a  particular  rule  for  this 
special  case,  and  supercedes  any  general  provision,  by  which 
it  is  supposed  that  the  county  clerk  is  authorized  to  administer 
the  oath.  It  is  mandatory  and  exclusive,  and  must  be  com- 
plied with,  in  order  to  make  the  proceeding  valid  and  binding 
upon  the  party  whose  land  is  taxed. 

The  circuit  court  found,  and  we  think  upon  sufficient  evi- 
dence, that  the  one  hundred  and  forty-first  section  of  the  same- 
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act  was  not  complied  with.  That  section  provides  that,  "The 
assessor,  town  clerk  and  supervisor  shall  attend  at  the  time 
and  place  specified  in  the  notice,  and  on  the  application  of 
any  person  conceiving  himself  aggrieved  they  shall  review  the 
assessment,"  etc.  The  witness,  Rose,  testified  that  he  was 
town  clerk  of  the  town  in  which  the  land  in  controversy  was 
situated,  and  that  he  heard  of  no  such  meeting  and  thought 
he  should  have  heard  of  it  had  such  a  meeting  been  held 
That  he  received  no  notice  to  attend  such  a  meeting  and 
attended  none.  He  also  testified  that  he  lived  about  five 
miles  from  the  residence  of  the  assessor  and  six  miles  from 
that  of  the  supervisor.  This  proof  we  think  sufficient  to 
throw  the  responsibility  upon  the  opposite  party  to  show  that 
a  meeting  was  held  by  the  two  other  members  of  the  board  of 
revisors,  even  admitting,  that  a  meeting  by  two  of  the  three 
officers  prescribed  by  the  law  would  have  been  sufficient. 
The  statute  prescribing  such  meeting  is  not  merely  directory 
but  is  imperative,  as  much  so  as  that  the  property  should  be 
originally  assessed  by  the  assessor.  It  was  a  tribunal  estab- 
lished by  law,  to  which  the  owner  of  property  might  appeal 
from  the  assessment  made  by  the  assessor,  with  authority  to 
reduce  the  assessment.  A  right  to  a  hearing  before  these 
revisors,  was  granted  by  the  law  to  every  tax  payer,  and  if 
deprived  of  this  right  he  could  not  be  bound  by  the  assess- 
ment. The  right  of  the  owner  of  the  land  to  raise  objections 
of  this  character,  upon  the  trial  of  the  tax  title,  has  been 
repeatedly  settled  by  the  decisions  of  this  court  and  will  not 
be  reconsidered  now.  The  description  of  the  premises  in  the 
patent  and  deed  from  Dement  are  sufficient. 
The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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Allen  Hunter,  etal.,  Appellants,  v.  Joseph  Blanchard, 
Appellee. 

APPEAL  FROM  PEORIA. 

In  a  proceeding  to  enforce  a  lien,  for  lumber  furnished  to  erect  a  building,  a  person 
who  acts  as  clerk,  to  be  paid  by  a  share  in  the  profits  of  the  business  conducted 
by  the  parties,  against  whom  the  lien  is  sought  to  be  enforced,  is  a  competent 
witness  for  such  parties. 

The  lien  in  such  case  only  attaches  where  the  material  furnished  has  been  actually 
used  on  the  land  and  building.  There  must  not  only  be  a  contract,  but  an  actual 
use  of  the  materials  furnished. 

On  the  23d  of  March,  1855,  Blanchard  filed  his  petition  in 
the  Peoria  Circuit  Court,  against  Frederick  R.  Gunn,  Samuel 
G-ates,  and  Sylvester  S.  Philley,  to  enforce  a  mechanic's  or 
furnisher's  lien,  to  the  amount  of  $964.51,  against  lots  8  in 
block  1,  and  2  in  46,  in  the  town  of  Chilicothe,  in  said  Peoria 
county. 

The  petition  states  that  on  the  1st  of  July,  1854,  Gunn  and 
Gates  were  partners  in  business,  and  the  owners  of  said  lots ; 
that  as  such  they  contracted  with  petitioner  to  furnish  lumber 
to  the  above  amount,  to  be  used  in  building  on  said  lots ;  that 
this  amount  was  furnished  by  petitioner,  between  the  13th  of 
July  and  the  4th  of  December,  1854,  and  that  Gunn  &  Gates 
then  promised  to  pay  the  amount,  but  have  not  paid  any  part 
of  it;  that  about  December  4, 1854,  Gunn  &  Gates  failed  and 
assigned  and  conveyed  all  their  property  to  Philley,  who  knew 
of  the  claim  of  the  petitioner;  that  the  time  for  furnishing 
the  lumber  did  not  cover  a  longer  period  than  three  years, 
nor  was  payment  to  be  delayed  more  than  one  year  after 
delivery. 

On  the  second  of  May,  1855,  petitioner  files  an  amendment 
and  supplement  to  his  petition,  making  said  Hunter,  Cooper 
and  Pratt,  defendants,  stating  that  they  claim  some  interest  in 
the  lots,  but  took  such  interest  knowing  of  the  claim  and  lien 
of  petitioner,  and  subject  thereto. 

The  answer  of  defendants  admits  that  Gunn  &  Gates  were 
partners,  and  owned  the  lots  as  stated,  denies  knowledge  of 
contract  and  calls  for  proof.  Admits  that  some  lumber  was 
furnished  and  used  in  building  on  said  lots,  but  don't  know 
how  much,  and  says  it  was  all  paid  for.  Admits  that  Gunn 
and  Gates  became  involved,  and  assigned  their  property  to 
Philley  for  benefit  of  creditors.  Answer  then  sets  up  that 
Philley  left  the  state ;  that  his  authority  as  trustee  was  revoked 
by  decree  of  the  circuit  court  of  said  Peoria  County,  at  the 
May  term,  1855,  and  Cooper  and  Pratt  substituted  as  trustees 
in  his  stead ;  that  Hunter  had  purchased  the  lots,  but  denies 
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ail  knowledge  of  the  lien  or  claim  of  petitioner,  and  that  be 
took  subject  to  it,  and  charges  that  petitioner  has  no  such  lien 
or  claim. 

A  replication  is  filed,  and  the  cause  tried  by  a  jury  at  the 
November  term,  1856,  who  find  for  petitioner  the  sum  of 
$632.19. 

The  bill  of  exception  shows  that  on  the  trial  the  petitioner 
called  John  C.  Folliott,  who  testified  that  in  1854  he  was  agent 
for  petitioner,  at  Chillicothe,  in  said  Peoria  county,  petitioner 
residing  at  Chicago ;  that  Gunn  &  Gates  were  merchants  in 
Chillicothe,  and  built  a  warehouse  and  addition  to  their  store ; 
that  before  beginning  to  build  they  applied  to  petitioner  for 
lumber,  and  gave  a  bill  of  what  they  wanted,  and  paid  $400 
in  advance  to  apply  on  it.  This  was  in  June,  1854.  The 
lumber  was  not  on  hand  at  the  time,  and  before  any  of  it  came 
Gunn  &  Gates  changed  the  plan  of  their  warehouse,  and  did 
not  want  the  particular  stuff  first  called  for,  but  gave  a  new  bill 
and  got  the  lumber  in  the  bill  attached  to  the  petition,  amount- 
ing to  $964.51,  in  lieu  of  it  Witness  delivered  this  lumber 
in  the  summer  and  fall  of  1854,  and  Gunn  &  Gates  were  to 
pay  for  it  as  delivered.  Some  of  this  lumber  went  into  the 
warehouse  and  store,  but  how  much  of  it  witness  did  not  know. 

In  addition  to  the  $400,  Gunn  &  Gates  paid  petitioner  $216, 
in  cash,  and  freighted  lumber  for  him  from  Chicago  to  amount 
of  between  one  and  two  hundred  dollars  more.  Don't  remem- 
ber the  exact  amount,  but  the  $216  and  the  freights  made  the 
amount  indorsed  on  the  notes  of  Gunn  &  Gates  to  petitioner. 

Petitioner  sold  the  lumber  specified  in  the  first  bill  given  in 
by  Gunn  &  Gates.  After  the  assignment  of  Gunn  &  Gates, 
Philley,  the  assignee,  agreed  with  Blanchard  and  witness  to 
apply  the  $216  and  the  freights,  on  certain  notes  held  by 
Blanchard  on  Gunn  &  Gates,  and  given  for  a  canal  boat.  We 
gave  one  note  up  to  Philley,  and  indorsed  the  balance  on 
another. 

Here  petitioner  offered  in  evidence  a  note  for  $300,  given  by 
Gunn  &  Gates  to  petitioner,  dated  September  1,  1854,  and  due 
November  1,  1854,  with  $216  indorsed,  as  of  date  November 
7,  1854,  and  $84,  in  full,  indorsed  November  25,  1854,  to  the 
reading  of  which  to  the  jury  defendants  objected,  but  the 
court  permitted  the  same  to  be  read,  to  explain  application  of 
payments,  but  not  to  show  indebtedness  or  consideration,  and 
defendants  excepted.  This  witness  further  stated  that  when 
Philley  agreed  to  this  arrangement,  witness  knew  that  Gunn 
&  Gates  claimed  that  the  consideration  of  these  notes  had 
failed.  The  deed  of  assignment  was  acknowledged  before 
witness,  and  witness  knew  it  was  made  when  the  credits  were 
indorsed  on  the  notes. 
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Petitioner  next  called  Henry  Beebe,  who  said  he  worked 
on  the  Warehouse.  Went  once  or  twice  for  lumber,  and  knew 
that  a  considerable  part  of  the  lumber  in  the  warehouse  came 
from  Blanchard's  yard.     And  here  petitioner  closed. 

Defendants  then  offered : 

1st.  The  note  and  indorsements  above  named. 

2d.  The  assignment  of  Gunn  &  Gates  to  Philley,  dated 
December  4,  1854,  transferring  the  whole  property  of  the  firm, 
the  lots  named  included,  to  said  Philley,  in  trust,  for  the 
benefit  of  creditors. 

3d.  The  petition  of  Charles  W.  Pierce  et  al.,  creditors, etc., 
of  said  firm,  against  said  Philley  et  al.,  with  proceedings  and 
decree  of  the  Peoria  Circuit  Court  therein,  showing  the  remo- 
val of  Philley  and  substitution  of  said  Cooper  and  Pratt  as 
trustees  under  said  assignment,  and  confirming  the  sale  of  said 
lots  and  other  property  made  to  Hunter  by  said  Philley,  on 
the  15th  of  January,  1855,  all  of  which  were  read  in  evidence 
to  the  jury. 

Defendants  then  produced  Henry  H.  McNeal  as  a  witness, 
who  being  first  sworn  by  petitioner,  on  his  voire  dire,  stated 
that  he  was  not  aware  he  had  any  interest  in  said  suit ;  that 
when  Gunn  &  Gates  went  into  partnership  they  agreed  to  keep 
witness  as  general  agent  and  manager  in  place  of  Gates ;  that 
Gates  owned  a  two- thirds  interest  in  the  concern,  and  that  it 
was  afterward  arranged  between  Gates  and  the  father-in-law 
of  witness,  that  witness  should  get  for  his  services  one-third 
the  net  profits,  to  come  out  of  Gate's  share ;  that  his  father-in- 
law  also  paid.  Gates  $200,  and  gave  his  note  for  $30,  for  the 
interest  in  profits  to  be  given  to  witness ;  that  Gunn  knew 
nothing  of  the  arrangement.  Defendants  then  produced  and 
filed  a  release,  duly  executed  by  said  witness  of  all  his  interest 
in  said  firm,  its  property,  profits  and  eifects,  and  in  any  sur- 
plus that  may  remain  for  distribution  to  either  partner,  after 
payment  of  debts.  But  petitioner  still  objected  to  the  witness 
on  the  ground  of  interest.  The  court  sustained  the  objection 
and  defendants  excepted. 

And  here  the  evidence  closed. 

Petitioner  then  asked  the  following  instructions,  all  of  which 
the  court  gave  as  asked,  and  defendants  excepted,  which  said 
instructions  are,  in  substance,  as  follows : 

If  the  jury  believe,  from  the  evidence,  that  petitioner  fur- 
nished lumber  and  materials  for  Gunn  &  Gates,  under  a  con- 
tract as  charged  in  the  petition,  they  should  find  for  petitioner 
the  amount  or  value  of  the  materials  furnished  by  him,  less 
any  payments  made  and  proved  by  the  defendants. 

The  jury  may  allow  petitioner  interest  on  the  amounts 
found  to  be  his,  and  if  they  should  further  find  that  there  has 
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been  an  unreasonable  and  vexatious  delay  in  making  pay- 
ment. 

This  is  not  a  proceeding  to  adjust  conflicting  accounts 
between  Gunn  &  Gates  and  petitioners,  and  the  only  matter 
proper  to  be  considered  by  the  jury  is  to  inquire  whether  any- 
thing is  due  the  petitioner  on  the  lumber  mentioned  in  his 
account,  and  if  so,  how  much.  If  the  jury  believe,  from  the 
evidence,  that  there  have  been  payments  made  to  apply  on 
the  lumber,  such  payments  should  be  allowed  and  deducted 
from  the  whole  amount  of  lumber  furnished. 

If  the  jury  believe,  from  the  evidence,  that  Philley  acted  as 
agent  or  clerk  for  Gunn  &  Gates,  and  had  authority  to  make 
settlements  and  entries  in  the  books  of  the  firm ;  and  if  they 
further  believe,  from  the  evidence,  that  Blanchard  and  Philley 
settled  the  accounts  and  applied  the  amount  on  the  notes,  this 
settlement  is  binding  on  Gunn  &  Gates. 

If  the  jury  believe,  from  the  evidence,  that  a  settlement 
was  made  between  Philley,  as  assignee,  agent,  or  clerk  of 
Gunn  &  Gates,  and  Blanchard,  and  in  the  settlement  Blanchard 
delivered  to  Philley,  Gunn  &  Gates'  note  for  $300 ;  and  if  the 
jury  further  believe,  from  the  evidence,  that  said  note  has  been 
in  the'  possession  of  defendants  without  objection,  for  over  a 
year,  this  is  proper  evidence  to  be  considered  by  the  jury  in 
finding  that  the  settlement  made  was  approved  of  by  the 
parties  in  interest. 

If  the  jury  believe  that  Philley  was  the  assignee  of  Gunn  & 
Gates,  and  while  so  acting,  and  having  their  books,  accounts 
and  assets  in  his  possession,  consented  to  take  the  $300  note 
from  Blanchard,  as  part  payment  of  demands  against  Blanch- 
ard, and  also  consented  to  the  indorsement  on  the  other  notes, 
then,  in  that  case,  said  $300  note  and  said  indorsements  should 
be  allowed  as  a  credit  to  Blanchard. 

And  defendants  below  asked  instructions  as  follows,  which 
the  court  refused  and  defendants  excepted. 

1.  It  is  not  enough  that  petitioner  prove  that  he  sold  lumber 
to  Gunn  &  Gates ;  he  must  also  prove  that  he  sold  such  lumber 
for  the  sole  and  express  purpose  of  erecting  the  buildings  in 
the  petition  named,  and  that  the  lumber  was  so  applied.  And 
if  the  jury  believe  that  only  a  part  of  said  lumber  went  into 
such  buildings,  then  they  should  find  only  for  the  amount 
proved  to  have  been  so  used. 

2.  If  the  jury  believe,  from  the  evidence,  that  all  the  lum- 
ber sold  and  delivered  by  Blanchard  to  Gunn  &  Gates  was 
delivered  more  than  six  months  prior  to  May  2,  1855,  and  that 
said  lumber  was  to  be  paid  for  on  delivery :  and  if  the  jury 
further  believe  that  Hunter,  prior  to  the  commencement  of  this 
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suit,  purchased  the  lots  in  question,  without  actual  knowledge 
of  petitioner's  claim,  the  jury  should  find  for  the  defendants. 

6.  The  answer  of  defendants  to  the  petition  herein,  so  far  as 
responsive  thereto,  is  evidence,  and  unless  disproved  by  evi- 
dence stronger  than  the  testimony  of  one  witness,  should  be 
taken  by  the  jury  as  true. 

6.  Philley,  assignee,  had  no  authority  to  change  the  appli- 
cation of  payments  made  before  his  appointment,  and  any  act 
of  that  kind  was  beyond  his  authority,  and  void. 

Whereupon  the  jury  rendered  the  following  verdict. 

"We,  the  jury,  find  the  issues  for  the  petitioner,  and  that 
there  is  due  him  on  the  contract  in  the  petition  specified,  the 
sum  of  $632.19." 

Defendants  thereupon  move  for  a  new  trial,  which  motion 
the  court  overruled. 

Defendants  moved  in  arrest  of  judgment,  which  motion  the 
court  overruled,  and  entered  a  decree  against  said  G-unn  & 
G-ates  for  the  amount  of  the  verdict,  and  directed  the  sale  of 
the  lots  in  the  petition  named,  to  pay  the  amount  and  costs. 
To  all  which  defendants  except,  and  thereupon  said  defend- 
ants, Hunter,  Cooper  and  Pratt,  enter  their  motion  and  file 
bond  for  an  appeal,  which  was  allowed,  and  the  following 
errors  assigned  upon  the  record : 

1.  The  court  erred  in  overruling  demurrer  to  original  and 
amended  petition : 

2.  In  admitting  improper  evidence  for  complainant. 

3.  In  excluding  proper  evidence  offered  by  defendants. 

4.  In  refusing  to  admit  McNeal  to  testify  for  defendants. 

5.  In  giving  erroneous  instructions  for  petitioner. 

6.  In  refusing  proper  instructions  asked  by  defendants. 

X.  H.  Purple  and  J.  K.  Cooper,  for  Appellants. 

Grove  and  McCoy,  for  Appellee. 

Caton,  J.  The  court  erred  in  excluding  the  testimony  of 
the  witness  McNeal,  offered  by  the  defendants  below.  Admit- 
ting that,  as  partner  with  Guun  &  Gates,  he  was  liable  to 
Blanchard  for  this  debt,  then  his  interest  was  against  the 
defendants  in  this  suit;  for,  if  the  suit  was  maintained  so  as  to 
enforce  its  collection  out  of  this  specific  property,  he  became 
thereby  released  from  his  obligation,  as  partner,  to  pay  it.  If 
the  complainant  failed  to  maintain  this  suit,  he  could  turn 
round  and  sue  McNeal,  as  partner,  and  collect  it  from  him, 
the  same  as  if  he  had  never  proceeded  to  enforce  his  supposed 
lien  against  this  property.  A  decree  against  Blanchard,  in 
this  suit,  would  be  no  evidence  that  the  debt  was  not  due  him 
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from  the  firm,  but  it  would  only  establish  the  fact  that  he  had 
no  specific  lien  upon  this  property,  for  lumber  furnished  in  the 
erection  of  the  building  upon  it.  The  testimony  should  have 
been  admitted. 

The  court  also  erred  in  instructions  given  for  the  complain- 
ant, and  in  refusing  instructions  asked  by  the  defendants. 
This  error  originated  in  a  misapprehension  of  the  statute  under 
■which  this  suit  was  brought.  The  first  section  of  that  act  is 
this:  "Any  person  who  shall,  by  contract  with  the  owner  of 
any  piece  of  land  or  town  lot,  furnish  labor  or  materials  for 
erecting  any  building,  or  the  appurtenance  of  any  building, 
on  such  land  or  town  lot,  shall  have  a  lien  upon  the  whole 
tract  or  town  lot,  in  the  manner  herein  provided,  for  the 
amount  due  him  for  such  labor  or  materials."  The  second 
section  proceeds :  "The  lien  shall  extend  to  all  work  done  or 
materials  furnished,  under  the  provisions  of  the  contract, 
whether  the  kind  or  quality  of  the  work  or  amount  to  be  paid 
be  specified  or  not."  In  the  instructions  the  court  substan- 
tially construed  this  law  as  giving  the  lien  whenever  a  contract 
has  been  made  for  the  furnishing  of  materials  to  be  put  in  a 
building  on  the  lot;  and  in  pursuance  of  such  contract, 
materials  have  been  furnished,  whether  those  materials,  thus 
furnished,  were  actually  used  in  the  erection  of  such  building 
or  not.  We  do  not  so  understand  this  law.  The  legislature 
only  intended  to  give  this  lien  for  the  materials  actually  used 
in,  or  the  labor  really  bestowed  upon,  the  building  situated  upon 
the  premises  against  which  the  lien  is  sought  be  established. 
The  object  of  the  law  was  to  allow  the  party  to  pursue  the 
thing  actually  furnished.  Two  things  must  concur  to  create 
the  lien — first,  the  contract ;  and  second,  the  furnishing  of  the 
material  actually  used.  Suppose,  in  this  case,  there  was  a 
contract  made,  and,  in  pursuance  thereof,  the  lumber  was  fur- 
nished, which  was  found  to  be  unsuitable  for  the  building,  and 
was,  consequently,  sold  to  other  parties,  and  never  put  in  the 
building  at  all,  but  the  lumber  actually  used  was  furnished  by 
another,  under  another  contract.  The  statute  certainly  gives 
a  lien  to  the  one  who  furnished  the  lumber  which  was  used  in 
the  building,  and  to  the  workmen  who  did  the  work  in  the 
erection  of  the  building,  and  yet,  according  to  the  construction 
given  by  the  court  below,  the  party  who  made  the  first  con- 
tract, and  furnished  lumber  never  used  upon  the  premises,  may 
also  have  a  lien  upon  the  same  building  and  premises.  Not 
for  anything  which  he  has  done  to  enhance  their  value,  nor  by 
reason  of  any  incumbrance  upon  them,  but  because  the  owner 
of  the  premises  had  purchased  lumber  for  the  purpose  of  using 
it  on  the  premises,  but  which  he  never  did  so  use. 

Under  the  construction  given  to  this  law,  who  has  the  prior 
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lien  ?  The  party  who  furnished  the  materials  with  which  the 
building  was  actually  erected,  or  the  one  whose  materials  were 
not  put  in  the  house  ?  The  legislature  intended  to  create  no 
such  conflicting  claims.  The  very  essence  of  the  lien  created 
by  this  statute  is  the  furnishing  the  materials  of  which  the 
building  is  constructed.  The  act  continues  in  the  party  fur- 
nishing the  materials  of  which  the  building  is  erected,  a,' quasi 
property  in  those  materials,  and  others  with  which  it  has  been 
commingled  in  the  building,  and  allows  him  to  follow  it,  thus 
transformed,  for  the  purpose  of  getting  his  pay.  .  If  materials 
are  furnished  me  for  the  purpose  of  being  put  upon  lot  one, 
and  I  put  them  on  a  building  in  lot  two,  the  lien  is  upon  the 
last  lot,  where  they  were  actually  used,  and  not  on  the  first. 
There  is  no  lien  upon  the  premises  till  the  material  is  put  upon 
them.  Under  this  construction,  if  a  man  goes  to  Chicago  and 
buys  lumber  to  build  a  house  on  a  particular  lot  in  Chillicothe, 
and  in  transitu  the  lumber  is  burned  up,  the  vendor  shall 
have  his  lien  upon  the  lot  for  the  amount  so  furnished.  Such 
is  not  the  true  construction  of  this  law.  The  legislature  never 
so  intended. (a) 

The  decree  of  the  circuit  court  must  be  reversed  and  the 
suit  remanded. 

Decree  reversed. 

(a)     Gove  v.  Gather,  23  111.  R.  638;  Steigleman  v.  McBride,  17  111.  R.  300. 


William   W.   Low,   Plaintiff  in  Error,  v.  The  Galena  and 
Chicago  Union  Railroad  Company,  Defendant  in  Error. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  COOK  COUNTY. 

Appraisers  for  the  condemnation  of  land  lor  the  use  of  the  Galena  and  Chicago 
Union  Railroad  Company,  receive  but  one  appointment,  and  when  once  sworn 
under  it,  their  proceedings  will  be  valid,  although  they  may  be  directed  to  make 
a  reappraisal. 

The  act  requiring  a  copy  of  the  appointment  of  the  appraisers  to  be  recited  in  the 
report,  will  be  complied  with,  if  the  appointment  is  attached  to  the  report,  and 
is  made  a  part  of  it. 

The  power  of  the  company  to  condemn  land,  for  a  paint  shop,  etc.,  is  recognized. 

Conclusions  of  fact  cannot  be  inquired  into  upon  certiorari. 

This  is  an  application  under  sections  11,  12,  13,  14,  15,  16 
If  and  18  of  the  act  of  January  16,  1836,  entitled  "An  act  to 
incorporate  the  Galena  and  Chicago  Union  Railroad  Com- 
pany," made  to  the  judge  of  said  circuit  court  upon  the 
petition  of  the  directors  of  said  railroad  company,  for  the 
condemnation  of  lots  10  and  11,  in  block  59,  old  town  of 
Chicago,  in  pursuance  of  the  constitution  of  this  state  and  the 
charter  of  said  incorporation,  for  the  purpose  of  enabling  said 
company  to  lay  tracks  upon  said  premises  and  erect  thereon  a 
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paint  shop  and  lumber  and  timber  sheds,  for  the  use  of  said 
company.  The  lands  proposed  to  be  condemned  belong  to 
the  said  "William  W.  Low.  The  petition  of  the  company  was 
filed  in  1852.  Appraisers  were  appointed  and  a  condemna- 
tion had.  The  assignment  of  errors.  1.  The  power  of  said 
railroad  company  to  condemn  the  land  in  question,  under  the 
circumstances ;  and,  2.  The  regularity  of  the  proceedings  of 
condemnation. 

Shumway,  Waite  and  Towne,  and  R.  S.  Blackwell,  for 
Plaintiff  in  Error. 

E.  Peck,  for  Defendant  in  Error. 

Caton,  J.  The  appraisers  were  sworn,  made  the  appraise- 
ment and  a  proper  return  to  the  court.  This  appraisement 
was  not  approved  by  the  court,  who  referred  it  back  to  the 
same  appraisers  for  another  appraisement,  for  what  reason  it 
is  now  unimportant  to  inquire.  The  appraisers,  without  being 
again  sworn,  made  a  reappraisal,  which  they  reported  to  the 
court,  which  was  approved.  It  is  now  objected  that  the 
appraisers  were  not  resworn.  This  was  unnecessary.  They 
received  but  one  appointment  and  performed  but  one  duty.  It 
was  all  one  proceeding  with  but  one  beginning  and  one  end, 
and  has  but  one  record.     The  objection  cannot  be  sustained. 

It  was  sufficient  that  a  copy  of  the  order  of  their  appoint- 
ment was  attached  to  and  made  a  part  of  their  report.  It  was 
not  important  in  what  part  of  the  report  the  order  of  appoint- 
ment was  recited,  so  that  it  was  there.  If  it  constituted  a  part 
of  the  report,  as  it  did,  it  was  then  necessarily  recited  in  it,  so 
far  as  the  requirements  of  the  charter  are  concerned.  The 
report  was  sufficient. 

The  objection  that  the  powers  of  the  company  to  condemn 
land  for  its  uses,  or  depot  ground,  is  fully  answered  by  the 
case  of  the  Chicago,  Burlington  and  Quincy  Railroad  Com- 
pany v.  Wilson,  17  111.  R.  123,  and  it  is  unnecessary  to  repeat 
the  reasons,  which  led  us  to  the  conclusion  there  expressed. 

We  cannot,  on  this  writ  of  certiorari,  inquire  into  any  of  the 
conclusions  of  fact  arrived  at,  either  by  the  court  below  or  the 
commissioners. 

The  order  must  be  affirmed. 

Order  affirmed. 
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Noyes  D.  Bartholomew,  for  the  use  of  Betsey  Bartholomew. 
Plaintiff  in  Error,  v.  A.  0.  Bartholomew,  Defendant  in 
Error. 

ERROR  TO  PEORIA. 

In  an  action  on  a  promissory  note,  given  to  N.  D.  B. ,  for  the  use  of  B.  B. ,  where 
a  receipt  is  shown  in  full  of  all  notes,  etc.,  dated  six  years  after  the  note  for  a 
much  less  sum  than  the  note,  it  is  wrong  to  direct  the  jury  that  the  note  and 
receipt,  do  not  show  any  fact,  which  tends  to  prove  that  the  note  is  excluded 
from  the  receipt;  the  jurors  should  be  allowed  to  draw  their  own  conclusions 
from  the  facts  in  the  case. 

On  the  14th  of  February,  1856,  the  plaintiff  in  error  sued  the 
defendant  in  error  before  a  justice  of  the  peace  of  Peoria 
county,  on  the  following  note,  viz : 

"Peoria  County,  Nov.  18,  1841. 
Twelve  months  after  date,  for  value  received,  I  (or  we)  promise  to  pay  to  Noyes 
D.  Bartholomew,  or  order,  for  the  use  and  benefit  of  Betsey  Bartholomew,  the  sum 
of  twenty-five  dollars,  with  six  per  cent,  interest  from  date. 

(Signed)  A.  C.  BARTHOLOMEW." 

Judgment  was  rendered  by  the  justice  for  the  defendant, 
and  plaintiff  appealed  to  the  circuit  court  of  said  county,  in 
which  court,  at  the  November  term,  1856,  the  cause  was  tried 
by  a  jury  and  verdict  rendered  for  defendant.  Plaintiff 
moved  for  a  new  trial. 

Which  motion  the  court  overruled  and  rendered  judgment 
for  defendant,  and  the  plaintiff  excepted. 

The  bill  of  exceptions  filed  in  the  cause  shows  that  when 
the  cause  was  called  for  trial  the  defendant's  counsel  gave 
notice,  verbally,  that  he  would  offer  to  read  in  evidence  a 
receipt  in  words  and  figures,  following: 

"Newburg,  August  23,  1847. 
Received  of  A.  C.  Bartholomew,    three   dollars   and  twenty-five  cents,   it  being 
in  full  ot  all  accounts,  notes  whatsoever,  up  to  this  date. 

N.  D.  BARTHOLOMEW." 

On  the  trial  the  plaintiff  read  to  the  jury,  without  objection, 
the  note  above  described,  and  rested  his  case.  The  defendant 
then  offered  in  evidence  said  receipt  without  proof  of  execu- 
tion, and  for  the  purpose  of  showing  a  full  acquittance  and 
discharge  of  the  note — to  the  reading  of  which  to  the  jury, 
the  plaintiff  objected — but  the  court  overruled  the  objection 
and  allowed  the  receipt  to  be  read,  and  plaintiff  excepted. 
This  was  all  the  evidence  on  either  side. 

Plaintiff  then  asked  the  following  instructions,  which  were 
given. 

That  a  receipt,  though  prima  Jacie  evidence,  is  not  conclu- 
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sive  evidence  of  payment,  and  may  be  rebutted  by  other 
evidence,  and  if  the  jury  believe,  from  the  facts  and  circum- 
stances in  evidence  before  them,  that  it  was  not  the  intention 
of  the  parties  by  the  receipt  offered  in  evidence,  to  cut  off  the 
note,  the  jury  are  at  liberty  to  disregard  said  receipt. 

That  the  facts,  that  the  receipt  is  for  a  much  less  amount 
than  the  note;  that  the  note  itself  was  still  left  in  the  hands 
of  the  party  to  whom  it  was  given,  without  explanation,  and. 
that  said  receipt  is  given  by  N.  D.  Bartholomew,  alone,  while 
the  note  is  made  to  him  for  the  use  and  benefit  of  Betsey 
Bartholomew,  are  all  facts  proper  for  the  jury  to  consider  in 
determining  the  application  of  the  receipt ;  and  if  the  jury 
believe,  from  the  evidence,  that  it  was  not  the  intention  of  the 
parties  to  cut  off  said  note  by  said  receipt,  they  will  find  for 
the  plaintiff. 

Plaintiff  also  asked  the  following  instructions,  which  were 
refused  : 

"That  the  party  for  whose  use  a  note  is  given  is  the  party 
alone  interested,  and  that  the  legal  party  is  a  mere  tech- 
nical one,  "wholly  uninterested  and  without  control  over  the 
property. 

"That  it  is  entirely  for  the  jury  to  determine  what  was  the 
intention  of  the  parties  in  making  said  receipt,  and  this  inten- 
tion they  are  at  liberty  to  infer  from  the  facts  shown  by  the 
papers  in  evidence." 

The  court  then  instructed  the  jury  as  follows,  for  the 
defendant : 

That  the  receipt  given  in  evidence  in  this  cause  is  conclu- 
sive evidence  of  the  payment  of  the  note,  unless  the  plaintiff 
has  shown  that  the  note  in  question  was  not  included  in  the 
receipt. 

That  in  this  case  there  is  no  evidence  that  the  note  in  ques- 
tion is  not  included  in  the  receipt  (except  the  note  and  receipt). 

That  the  papers  in  this  cause  do  not  show  any  fact  which 
tends  to  prove  that  the  note  in  this  suit  is  excluded  from  the 
receipt. 

The  jury  then  found  for  the  defendant.  Plaintiff  moved 
for  new  trial,  which  motion  was  overruled  as  above  stated,  and 
judgment  rendered  against  plaintiff  for  costs,  to  which  plaintiff 
excepted  and  brings  his  writ  of  error  to  this  court. 

Cooper  and  Reynolds,  for  Plaintiff  in  Error. 

N.  H.  Purple,  for  Defendant  in  Error. 

Caton,  J.  This  action  was  brought  upon  a  note  made  by 
the  defendant  and  payable  to  the  plaintiff  "for  the  use  and 
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benefit  of  Betsey  Bartholomew,"  for  twenty-five  dollars,  and 
interest. 

The  defense  consisted  of  a  receipt  as  follows :  "Received  of 
A.  C.  Bartholomew,  three  dollars  and  twenty-five  cents,  it 
being  in  full  of  all  accounts,  notes  whatsoever  up  to  this  date," 
and  is  signed  by  the  plaintiff.  The  receipt  is  dated  nearly  six 
years  after  the  date  of  the  note.  The  note  and  receipt  consti- 
tute the  whole  evidence  in  the  case.  Upon  this  state  of  the 
proof  the  court  instructed  the  jury,  among  other  things, 
"That  the  papers  in  this  case  do  not  show  any  fact  which 
tends  to  prove  that  the  note  in  this  suit  is  excluded  from  the 
receipt."  This  instruction,  we  think,  was  too  strong  and 
should  not  have  been  given.  These  papers  disclose  the  fact, 
that  the  note  was  given  to  the  plaintiff  for  the  use  of  Betsey 
Bartholomew,  who  was  the  only  party  beneficially  interested 
in  it.  That  the  amount  due  on  the  note  at  the  time  the 
receipt  was  given,  was  nearly  thirty-four  dollars,  while  the 
receipt  was  for  but  three  dollars  and  twenty-five  cents.  The 
discrepancy  in  the  amounts  of  the  two,  shows  that  there  must 
have  been  other  dealings  between  the  parties  to  the  cause. 
Now  these  facts,  apparent  on  the  face  of  the  papers,  certainly 
tended  to  prove  that  the  note  was  not  in  the  contemplation  of 
the  parties  when  the  receipt  was  given,  and  had  the  jury  come 
to  such  a  conclusion,  we  should  not  have  felt  inclined  to  dis- 
turb their  verdict.  It  would  not  have  been  a  violent  conclu- 
sion for  the  jury  to  have  arrived  at,  had  they  believed  that 
the  parties  looked  upon  the  note  as  belonging  exclusively  to 
Betsey  Bartholomew,  who  alone  was  the  party  really  inter- 
ested in  it,  and  overlooked  the  mere  naked  technical  title, 
which  was  in  the  plaintiff.  Such  might  be  a  very  common 
occurrence  among  men,  unacquainted  with  the  technical  rules 
of  law,  and  accustomed  to  look  at  the  real  substance  of  the 
transaction.  We  think  the  jury  should  have  been  allowed  to 
draw  their  own  inferences  from  the  facts  in  the  case. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment   reversed. 
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The  County  op  Warren,  for  the  use  of  the  People,  Plaintiff 
in  Error,  v.  Robert  Jeffrey  et  al.,  Defendants  in  Error. 

ERROR  TO  WARREN. 

Where  a  declaration  upon  the  official  bond  of  a  justice  of  the  peace  recites  that 
he  was  twice  elected,  but  alleges  a  breach  for  non-payment  of  money  collected 
during  his  first  term  of  office,  it  will  be  sufficient  to  maintain  the  action  upon 
the  bond  first  given;  it  will  not  be  presumed  that  the  justice  held  the  money 
by  virtue  of  his  second  office. 

It  is  not  the  duty  of  a  justice  of  the  peace  to  pass  over  money  that  he  has  collected 
to  his  successor;  that  duty  is  to  transfer  dockets,  books,  papers  and  unfinished 
business. 

Wben  a  justice  of  fhe  peace  has  absconded,  no  demand  for  money  collected  by 
him  need  be  made,  in  order  to  maintain  a  suit  upon  his  official  bond. 

This  cause  was  heard  before  Thompson,  Judge,  at  March 
term,  1857,  of  the  Warren  Circuit  Court.  The  opinion  of  the 
court  furnishes  a  statement  of  the  case. 

Goudy  and  Judd,  for  Plaintiff  in  error. 

Manning  and  Merriman,  for  Defendants  in  Error. 

Skinner,  J.  This  was  an  action  of  debt.  The  declaration 
sets  forth  that  Robert  Jeffrey,  having  been  elected  a  justice 
of  the  peace  for  the  precinct  of  Monmouth,  in  the  county  of 
Warren,  within  twenty  days  thereafter,  on  the  15th  day  of 
February,  1853,  as  principal,  and  the  other  defendants,  as  his 
securities,  executed  a  bond  (which  is  set  out  hcec  verba)  to  the 
plaintiff  in  the  sum  of  one  thousand  dollars,  with  the  condition 
that  "if  the  said  Robert  Jeffrey  shall  faithfully  discharge  the 
duties  of  his  office  of  justice  of  the  peace  aforesaid,  and  shall 
justly  and  fairly  account  for  and  pay  over  all  moneys  that  may 
come  to  his  hands  under  any  process  or  otherwise,  by  virtue 
of  his  office,  then  this  obligation  to  be  null  and  void,"  which 
was  on  the  same  day  approved  and  filed  by  the  county  clerk. 

The  declaration  avers  that,  on  the  same  day,  the  justice  was 
qualified  and  was  commissioned,  and  from  thence  until  the 
term  of  office  expired,  to  wit,  on  the  8th  day  of  November, 
1853,  acted  as  such  justice  of  the  peace.  The  averment  is 
then  made  that,  on  the  8th  of  Novemher,  1853,  the  defendant, 
Jeffrey,  was  re-elected,  gave  another  bond,  and  was  commis- 
sioned and  qualified  for  another  term  of  office,  and  entered  on 
the  discharge  of  his  duties,  which  he  exercised  till  the  month 
of  April  following,  when  he  absconded  to  some  place  unknown. 

The  declaration  then  assigns  breaches :  that  Jeffrey  did  not 
faithfully  discharge  his  duties,  and  did  not  justly  and  fairly 
account  for  and  pay  over  all  moneys  that  came  to  his  hands 
21 
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under  any  process  or  otherwise,  by  virtue  of  his  said  office, 
during  the  term  of  office  for  which  he  was  first  elected,  and 
for  particular  breaches.  The  declaration  proceeds  to  aver  that, 
during  theirs/  term  of  office,  on  the  23d  of  September,  1853, 
the  defendant,  Jeffrey  as  such  justice  of  the  peace,  received 
certain  promissory  notes  of  C.  W.  Troy  &  Co.  (for  whose  use 
the  suit  was  brought),  for  the  purpose  of  suing  and  collecting 
the  same,  and  gave  a  written  receipt  therefor,  which  is  signed 
"Robert  Jeffrey,  J.  P."  and  is  set  out  hose  verba;  and  that 
after  the  receipt  of  the  notes,  and  before  the  expiration  of  the 
Jirst  term  of  office,  Jeffrey,  in  his  official  character,  collected 
and  received  the  sum  of  three  hundred  dollars  in  payment  of 
a  part  of  said  notes. 

The  averment  is  then  made  that  Jeffrey  neglected  and 
refused  to  pay  over  any  of  the  money  collected,  or  to  return  the 
notes,  but,  on  the  contrary,  carried  the  money  and  uncollected 
notes  away  with  him  when  he  absconded,  and  that  the  defend- 
ants have  failed  and  refused  to  pay  the  amount  of  said  money 
and  notes,  or  any  part  thereof,  or  to  pay  the  penalty  of  the 
bond. 

To  this  declaration  the  court  sustained  a  general  demurrer, 
which  decision  is  assigned  for  error.  We  think  the  declaration 
shows  a  good  cause  of  action. 

The  money  is  alleged  to  have  been  collected  during  the  term 
of  office  for  which  the  bond  sued  on  was  given,  and  the  receipt 
of  the  money  fixed  the  official  obligation  properly  to  apply  it. 
Freeholders  of  Warren  v.  Wilson,  1  Har.  (N.  J.)  R.  110: 
The  Governor  v.  Lee,  4  Dev.  &  Battle  R.  457.  It  was  not  the 
officer's  duty  to  pass  over  the  money,  on  going  out  of  office,  to 
his  successor.  His  duty  in  this  respect  extended  to  dockets, 
books,  papers  and  unfinished  business  officially  in  his  pos- 
session. Statutes  1856,  Chap.  59.  He  cannot,  therefore,  be 
presumed  to  have  held  the  money  when  he  absconded  by 
virtue  of  his  second  office.  The  officer,  having  absconded,  no 
demand  for  the  money  could  have  been  made,  and  the  law  will 
not  require  an  impracticable  or  even  useless  act.  Judgment 
reversed  and  cause  remanded. 

Judgment  reversed. 
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Jacob  E.  Rice,  impleaded  with  Aldrich  C.  Wiley,  Plaintiff  in 
Error,  v.  Francis  B.  Webster  et  al.,  Defendants  in  Error. 

ERROR  TO  PEORIA. 

If  one  of  two  joint  debtors  is  released  by  his  creditor,  the  effect  of  the  release  will  be 

to  discharge  both. 
A  release  of  one  of  two  joint  debtors  with  a  reservation  of  the  right  to  proceed  against 

the  other,  will  be  a  discharge  of  both. 
A  proviso  to  a  contract  which  is  incompatible  with  or  repugnant  to  the  contract, 

is  void. 
A.  stipulated  with  B.,  who  with  C.  was  his  joint  debtor,  for  a  consideration,  to 

release  him  from  all  liability  under  legal  process  so  far  as  A.  legally  might,  without 

discharging  C,  and  expressly  reserving  all  claim  and  recourse  against  C. :    Held, 

That  such  a  condition  is  repugnant  to  the  contract,   and  void,    and  that  B.  andC. 

are  both  released. 

This  was  an  action  in  assumpsit  for  goods,  wares  and 
merchandise. 

The  plaintiff  here,  defendant  below,  interposed  the  following 
plea: 

And  the  said  defendant,  Rice,  comes  and  defends  the  wrong  and  injury,  when,  etc. , 
and  says,  actio  non,  because  he  says  that,  after  the  making  of  the  said  promises,  in 
said  declaration  mentioned,  the  said  plaintiffs,  by  J.  B.  Webster,  their  attorney,  in 
that  behalf,  duly  authorized,  executed  their  certain  release  under  their  hands  and 
seals  (with  other  persons  therein  named) ,  which  release  is  now  to  the  court  here 
shown,  in  the  words  and  figures  following: 

To  All  to  Whom  These  Presents  Shall  Come:  We,  who  have  hereunto  set  our 
hands  and  seals,  creditors  of  A.  C.  Wiley  and  Jacob  E.  Rice,  now  or  late  of  Gales- 
burgh,  in  the  State  of  niinois,  traders  and  late  partners  under  the  firm  of  Wiley  & 
Rice,  etc.,  greeting. 

Whereas,  The  said  Wiley  has  conveyed  to  Henry  Carter  and  John  B.  Fenno,  a 
farm  situated  in  Edgar  county,  in  the  State  of  Illinois,  containing  three  hundred  and 
twenty-five  acres,  for  the  benefit  of  two  creditors  of  said  firm,  and  to  be  sold,  and 
the  proceeds  distributed  ratably  among  said  creditors,  without  preference. 

Now,  in  consideration  of  the  premises,  do  hereby  severally,  and  not  jointly, 
covenant  with  said  Wiley,  that  we  will  not,  at  any  time  hereafter,  arrest,  attach, 
seize,  take  or  levy  upon  the  property  or  body  of  the  said  Wiley,  by  reason  of  any 
claim  we  now  have  against  said  firm  of  Wiley  &  Rice,  or  any  process  which  may 
issue  thereon;  and  we  do  hereby  release  and  discharge  the  said  Wiley  therefrom,  as 
far  as  we  may  legally  discharge  the  same,  without  discharging  the  said  Rice.  We 
expressly  reserve  our  claim  against  the  said  Rice  for  all  such  demands,  except  so  far 
as  the  same  shall  be  satisfied  from  the  proceeds  of  said  farm,  this  agreement  and 
release  being  on  the  express  condition  that  the  said  Wiley  shall  make  a  good  title  to 
the  said  farm  to  them,  said  Carter  and  Fenno,  in  fee  simple,  free  and  clear  of  all 
right  to  dower  and  incumbrance.  In  Witness  Whereof,  we  have  hereunto  set  our 
hands,  this  13th  of  May,  A.  D.  1856. 

(Signed)  WEBSTER,  BUTTON  &  CALL,  [seal]. 

By  J.  B.  "Webster  [seal]. 


332  OTTAWA, 

Rice  v.  Webster  et  al. 


Whereby  the  said  plaintiffs  released  the  said  Rice  from  his 
liability  on  the  said  promises ;  and  the  said  defendant,  Rice, 
avers  that  the  said  Wiley  did  make  a  good  title  to  the  said 
farm  therein  mentioned  in  said  release  to  said  Carter  &  Penno, 
free  and  clear  of  all  right  to  dower  and  incumbrance;  and 
this  said  Rice  is  ready  to  verify,  wherefore  he  prays  judgment, 
etc. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 
The  demurrer  was  sustained.  Defendant  abiding  by  demurrer, 
and  not  answering  further,  a  judgment  was  given  for  plaintiffs 
in  the  sum  of  seven  hundred  and  three  dollars  and  twenty-nine 
cents,  with  costs,  against  Rice,  and  scire  facias  against  Wiley. 

The  cause  was  tried  before  Davis,  Judge,  at  March  term, 
1857,  of  the  Peoria  Circuit  Court. 

Manning  and  Merriman,  for  Plaintiff  in  Error. 

C.  C.  Bonnet,  for  Defendants  in  Error. 

Caton,  J.  The  only  controverted  question  in  this  case  is, 
whether  the  contract  set  out  in  the  plea  to  which  the  demurrer 
was  sustained  is,  in  law,  a  release  of  Wiley,  one  of  the  joint 
promissors  and  a  defendant  in  the  action,  for  it  is  not  contro- 
verted that,  if  Wiley  was  released,  then  was  Rice  also  released. 

The  intention  of  the  parties  was  to  release  Wiley,  and  we 
think  that  intention  was  effected.  The  covenantors  "cov- 
enant with  said  Wiley  that  we  will  not,  at  any  time  hereafter, 
arrest,  attach,  seize,  take  or  levy  upon  the  property  or  body  of 
the  said  Wiley,  by  reason  of  any  claim  we  now  have  against 
said  Wiley  and  Rice,  or  any  process  which  may  issue  thereon; 
and  we  do  hereby  release  and  discharge  the  said  Wiley  there- 
from, so  far  as  we  may  legally  discharge  the  same  without 
discharging  the  said  Rice.  We  expressly  reserve  our  claim 
against  said  Rice  for  all  such  demands,  except  so  far  as  the 
same  shall  be  satisfied  from  the  proceeds  of  said  farm."  Here 
is  a  manifest  attempt  to  discharge  absolutely  one  of  the  parties, 
and  to  retain  the  legal  obligation  against  the  other.  This  the 
law  will  allow  no  ingenuity  of  language  to  effect.  This  paper 
is  a  nullity,  or  it  must  be  made  effectual.  It  is  either  a  release 
of  both,  or  it  is  of  no  benefit  to  either.  It  is  founded  upon  a 
legal  consideration,  moving  from  one  of  the  parties,  which 
has  the  same  legal  effect  as  if  it  had  moved  from  the  other 
party,  or  both  parties  jointly.  It  releases  Wiley  forever  from 
all  process  arising  upon  these  joint  demands,  and  then  under- 
takes to  impose  the  condition,  or  to  make  the  release  depend 
upon  the  condition  that  Rice  should  not  be  thereby  released. 
To  give  effect  to  this  condition  would  be  to  destroy  the  release 


APEIL  TEEM,  1857.  333 

The  People  v.  Dubois. 

itself,  even  as  to  Wiley.  The  condition,  therefore,  is  repugnant 
to  the  previous  covenant,  and  must  destroy  it,  or  be  destroyed 
by  it.  When  that  is  the  case,  the  rule  of  law  is  well  settled, 
that  the  condition  must  give  way  that  the  covenant  may  stand. 
The  legal  effect  of  this  instrument  is  substantially  the  same  of 
that  in  the  case  of  Benjamin  v.  McConnel,  4  Gilm.  R.  536. 
To  the  release  in  that  case  was  appended  this  condition :  u Pro- 
vided, That  this  shall  not  operate  so  as  to  release  C.  Benjamin 
from  a  note  given  by  him  under  the  firm  of  C.  Benjamin  & 
Co.,  on  the  4th  day  of  December,  1839,  which  last  mentioned 
note  is  not  canceled,  or  is  the  said  Delahay  bound  therefor." 
Here,  too,  was  a  condition  appended  which,  if  given  effect, 
would  have  destroyed  the  release  and  rendered  the  whole 
instrument  a  nullity.  The  court  there  said :  "A  proviso  in  a 
contract  totally  repugnant  to  the  contract  itself  is  void."  And 
cites  5  Bac.  Abr.  702  C,  for  the  following;  "If  two  are 
bound  in  an  obligation,  and  the  obligor  releases  one  of  them, 
with  a  proviso  that  the  other  shall  not  .take  advantage  of  it, 
this  proviso  is  void."  But  it  is  unnecessary  to  multiply 
authorities  upon  a  proposition  which  is  nowhere  controverted. 
Here  is  a  clear  case  where  the  proviso  must  be  disregarded 
or  the  covenant  destroyed,  and  the  whole  instrument  held  a 
nullity.  The  condition  must  be  disregarded  and  effect  given 
to  the  body  of  the  instrument.  No  doubt  it  was  the  intention 
of  the  parties  to  release  one  and  not  the  other,  but  this  the 
law  will  not  allow,  but  will  defeat  such  illegal  intention. 

The  demurrer  was  improperly  sustained  to  the  plea,  and  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment   reversed. 


The  People  on  the  relation  of  Thomas  R.  Courtney,  v.  Jesse 
K.  Dubois,  auditor,  etc., 

APPLICATION  FOR  A  MANDAMUS. 

Silver  or  gold  coin  of  the  United  States,  coined  prior  to  the  first  day  of  June, 
1853,  is  a  legal  tender  for  all  debts,  according  to  their  nominal  value,  for  any 
sums  whatever. 

To  put  a  bank  in  default  for  non-payment  of  specie,  the  protest  should  aver  that 
the  specie  tendered  in  payment  of  its  bills,  if  greater  in  amount  than  five  dollars, 
and  of  the  denomination  of  quarters,  was  of  the  coinage  authorized  by  the  law 
of  1853.  Without  such  averment,  there  is  not  an  appearance  of  default  to 
justify  the  auditor  to  proceed  against  the  bank. 

Thomas  Courtney,  by  his  petition,  showed  that  the  bank  of 
Ottawa,  organized  under  the  general  banking  law   of  1851, 
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had  issued  bills  for  circulation.  That  on  the  18th  day  of 
May,  1857,  he  was  the  legal  holder  of  two  bills  of  said  bank  of 
the  denomination  of  five  dollars  each,  that  he,  on  that  day, 
presented  said  bills  for  i^edemption  to  the  cashier  of  the  bank, 
and  demanded  coin  therefor.  That  the  cashier  refused  to 
redeem  said  bills  in  gold  coin,  or  in  any  other  manner  than  in 
quarter  dollars  of  United  States  coinage,  which  the  petitioner 
refused  to  receive.  That  petitioner  caused  a  demand  to  be 
made  by  a  notary  public,  and  that  the  cashier  of  the  bank 
refused  to  pay  the  notary  anything  but  quarter  dollars  for  the 
bills,  and  the  notary  thereupon  protested.  That  he  forwarded 
the  bills  and  the  protest  to  the  auditor,  requesting  him  to 
notify  the  bank  to  pay  in  conformity  with  the  act  of  1851,  and 
the  amendatory  act  of  1857.  That  the  auditor  refused  to 
notify  the  bank  because  the  tender  by  the  officers  of  the  bank 
was  a  legal  one.  Petitioner  alleges  that  tender  was  illegal, 
and  insists  that  the  bills  should  have  been  redeemed  in  gold 
coin.  Prayed  for  an  alternative  mandamus  against  the  auditor 
to  show  cause  why  he  did  not  give  the  notice,  etc. 

The  protest  states  that  he  "demanded  payment  of  the  bills, 
in  specie,  of  the  cashier,  which  he  tendered  in  American 
quarter  dollars,  but  refused  to  redeem  the  same  in  gold." 

The  auditor  admitted  the  facts  stated  in  the  petition,  and 
consented  to  waive  the  alternative  mandamus  and  have  it 
made  peremptory  if  the  court  should  be  of  opinion  that  the 
tender  of  the  bank  was  not  good. 

Glover  and  Cook,  for  Relator. 

Leland  and  Leland,  Contra. 

Caton,  J.  Assuming  that  the  act  of  14th  February,  1857, 
is  obligatory  upon  banks  organized  under  the  act  of  February 
15,  1851,  and  that,  by  the  act  last  passed,  such  banks  are 
bound  to  redeem  their  notes  when  presented,  in  such  kind  of 
coin  as  the  acts  of  congress  declare  shall  be  a  legal  tender  for 
the  payment  of  debts  (which  are  questions  upon  which  we 
choose  to  be  further  advised);  and  still  the  protest  in  this 
case  does  not  put  the  bank  in  default,  and  the  auditor  was 
justified  in  refusing  to  proceed  upon  it,  against  the  bank. 
The  protest  declares  that  the  cashier  of  the  bank  tendered  the 
amount  of  the  notes  precented  "in  American  quarter  dollars, 
but  refused  to  redeem  the  same  in  gold,"  whereupon  he  pro- 
tested, etc.  This  does  not  affirmatively  put  the  bank  in  fault. 
An  examination  of  the  acts  of  congress  will  show  that  all 
siver  and  gold  coin  of  the  United  States,  coined  before  the 
first  day  of  June,    1853,  is  a  legal  tender  for  all  debis,  no- 
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matter  what  the  denomination  of  the  coin  may  be.  It  is 
unnecessary  to  go  further  back  in  the  Federal  legislation  on 
this  subject  than  the  act  of  January  18,  1837.  The  eighth 
section  of  that  act,  fixes  the  standard  of  alloy  or  fineness  of  the 
gold  and  silver  coin  of  the  United  States,  at  nine  parts  pure 
metal  and  one  part  alloy,  and  that  the  alloy  of  the  silver  coin 
shall  be  copper.  The  ninth  section  of  that  act  fixes  the 
weights  of  the  several  silver  coins  authorized  to  be  coined,  and 
makes  all  of  them  a  legal  tender  for  the  payment  of  any  sum 
whatever.  The  section  reads,  "That  of  the  silver  coins,  the 
dollar  shall  be  of  the  weight  of  four  hundred  and  one-half 
grains ;  the  half  dollar  of  the  weight  ot  two  hundred  and  six 
and  one-fourth  grains;  the  quarter  dollar  of  the  weight  of  one 
hundred  and  three  and  one-eighth  grains ;  the  dime,  or  tenth 
part  of  a  dollar,  of  the  weight  of  forty-one  and  a  quarter 
grains ;  and  the  half  dime  or  twentieth  part  of  a  dollar,  of  the 
weight  of  twenty  grains  and  five-eighths  of  a  grain.  And 
that  dollars,  half  dollars  and  quarter  dollars,  dimes  and  half 
dimes,  shall  be  legal  tenders  of  payment,  according  to  their 
nominal  value,  for  any  sums  whatever."  Here  it  will  be  seen,, 
that  all  of  the  silver  coins  have  the  same  relative  weights  with 
their  nominal  value,  and  are  made  alike  a  legal  tender  for 
sums  of  any  aad  all  amounts.  Under  this  law,  a  tender  in 
quarter  dollars  or  half  dimes  is  as  good  as  if  made  in  dollars, 
or  in  gold.  The  next  act  which  we  find,  which,  so  far  as  we 
are  aware,  remains  now  in  force,  is  that  of  the  21st  of  Feb- 
ruary, 1853;  which,  however,  did  not  go  into  operation  until 
the  first  of  June,  1853.  This  act  makes  no  change  in  the 
alloy  of  the  silver  coins,  but  reduces  the  weight,  and,  conse- 
quently, the  actual  value  of  the  half  dollars,  quarter  dollars, 
dimes  and  half  dimes,  while  the  nominal  value  remains  the 
same.  The  first  section  provides,  "That  from  and  after  the 
first  day  of  June,  1852  (3),  the  weight  of  the  half  dollar  or 
piece  of  fifty  cents,  shall  be  one  hundred  and  ninety-two 
grains,  and  the  quarter  dollar,  dime  and  half  dime,  shall  be. 
respective^',  one-half,  one-fifth,  and  one-tenth  of  the  weight  of 
the  said  half  dollars."  This,  it  will  be  seen,  reduces  the 
weight,  and  consequently,  the  actual  value  of  the  coin  to  be 
coined  under  its  provisions,  about  five  per  cent,  below  that  of 
the  former  coinage,  and  this,  no  doubt,  explains  the  peculiar 
provisions  of  the  next  section,  which  is  this :  "That  the  silver 
coins  issued  in  conformity  with  the  above  section,  shall  be 
legal  tenders  in  payment  of  debts  for  all  sums  not  exceeding 
five  dollars."  There  is  no  room  for  contending  that  this  sec- 
tion is  not  confined  to  coin,  coined  under  the  provisions  of  the 
first  section,  for  it  is  so  expressly  declared  in  as  plain  terms  as 
our  language  can  make  it.     There  can  be  no  doubt  that  it  was 


336  OTTAWA, 

Dean  v.  BlackweU. 


the  design  of  congress  to  leave  the  old  coin,  of  really  greater 
value  than  these,  a  legal  tender  for  all  suras,  as  it  had  been 
fixed  by  the  law  of  1837,  and  to  compel  the  creditor  to  take 
these  light  coins  to  the  amount  of  five  dollars  only,  leaving  all 
dollars,  the  weight  of  which  was  not  reduced  by  this  act,  and 
all  smaller  pieces  of  the  old  coinage,  of  the  same  relative 
weight  with  the  dollar,  unaffected  by  this  second  section,  and 
a  legal  tender  for  all  amounts,  as  it  was  declared  bv  the  law 
of  1837. 

Tested  by  the  law  as  we  thus  find  it,  the  protest  does  not 
show  affirmatively,  that  the  bank  was  in  default.  It  did 
tender  for  the  notes  presented  their  amount,  ten  dollars,  in 
American  quarter  dollars ;  and  it  does  not  appear  that  they 
were  of  the  coinage  under  the  law  of  1853;  which  should 
have  been  shown  in  order  to  have  put  the  bank  in  default.  It 
had  a  right  to  pay  any  amount  in  small  coins,  of  a  date  pre- 
vious to  that  act,  which  were  of  the  same  relative  weight  and 
actual  value  with  the  American  dollar,  and  by  the  act  of  con- 
gress, just  as  good  a  tender.  It  is  for  the  applicant,  affirma- 
tively to  show,  that  the  bank  refused  to  pay  in  the  legal  coin 
of  the  United  States,  before  he  can  ask  the  auditor  to  proceed 
and  coerce  the  payment  of  the  notes.  1  repeat,  we  are  not 
prepared  to  express  any  opinion,  whether  a  tender  of  quarter 
dollars  of  the  coinage  under  the  law  of  1853,  would  have  been 
sufficient  or  not.(a) 

The  application  for  a  mandamus  must  be  refused. 

Application  denied. 

(a)     Reapers  Bank  v .  Willard,  24  111.  R.  44S. 


Amasa  S.  Dean,  Appellant,  v.  Robert  Blackwell,  Appellee. 

APPEAL  FROM  LA  SALLE  COUNTY  COURT 

In  an  action  of  trespass  for  shooting  a  colt,  it  is  not  erroneous  to  refuse  to  permit 
a  'witness  to  answer  whether  the  colt  was  not  in  the  habit  of  breaking  into  other 
fields  in  the  neighborhood;  unless  further  testimony  is  to  be  adduced  to  show 
that  some  other  person  than  the  defendant,  killed  the  colt. 

If  a  witness  knowingly  swears  to  a  material  untruth  the  jury  may  disregard  his 
testimony  in  toto. 

Appellant  filed  his  declaration  in  trespass,  for  shooting  a 
colt.  Defendant  filed  the  general  issue.  Trial  by  jury  at 
September  term,  1856,  of  La  Salle  County  Court. 

On  the  trial  below,  the  plaintiff  iutroduced  evidence  to  the 
jury,  tending  to  prove  that  plaintiff's  colt  was  in  the  habit  of 
getting  into  the  field  of  the  defendant;  tending  to  prove  that 
the  drove  of  colts  in  which  the  plaintiff's  colt  was  running  had 
been  driven  out  of  the  field ;    and    tending  to  prove  that  a 
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short  time  afterward  the  defendant  shot  plaintiff's  colt  on  the 
prairie,  about  forty  rods  from  the  field,  and  in  La  Salle  county, 

To  one  of  the  witnesses  introduced  on  the  part  of  the  plaintiff, 
the  defendant,  by  his  attorney,  propounded  the  following  ques- 
tion: "Was  not  the  colt  of  the  plaintiff,  which  was  killed,  in 
the  habit  of  breaking  into  other  fields  in  the  neighborhood  of 
the  plaintiff's  field  ?" 

To  this  question,  and  to  the  witness  answering  it,  the  plaintiff, 
by  his  attorney,  objected.  The  counsel  for  the  defendant 
stated,  that  the  object  of  offering  the  testimony,  was  to  show 
that  some  other  person  than  the  defendant  killed  the  colt.  It 
was  stated  by  the  court  that  if  the  defendant  had  other  and 
further  testimony  to  offer,  to  show  that  some  other  person 
killed  the  colt,  that  the  evidence  offered  would  be  proper. 
Defendant's  counsel  said,  that  he  had  no  further  evidence  to 
offer  on  that  subject.  The  court  sustained  the  objection,  and 
the  witness  was  not  permitted  to  answer  it ;  and  to  the  opinion 
of  the  court,  excluding  the  evidence,  the  defendant  then  and 
there  excepted. 

Plaintiff's  Instructions:  The  court  instructed  the  jury 
on  behalf  of  the  plaintiff,  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  the  defendant 
shot  the  colt  of  the  plaintiff,  either  willfully  and  maliciously 
or  through  gross  negligence,  then  in  assessing  the  plaintiff's 
damages,  the  jury  are  not  confined  to  the  actual  value  of  the 
colt  at  the  time  of  such  injury,  but  the  jury  are  at  liberty  to 
assess,  in  addition  thereto,  such  punatory,  vindictive,  or  exem- 
plary damages,  as  the  jury  may  deem  right  and  proper  under 
all  the  facts  and  circumstances  of  the  case,  in  evidence. 

"If  the  jury  believe  that  the  defendant  recklessly  and  mali- 
ciously shot  the  plaintiff's  colt,  then  the  jury  are  at  liberty  to 
find  the  plaintiff  such  a  verdict  as  shall  compensate  the  plaintiff 
for  the  damages  which  the  evidence  shows  the  plaintiff  has 
sustained." 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows : 

1st.  "Will  the  court  instruct  the  jury,  that  if  they  believe, 
from  the  evidence,  that  the  witness,  Ayres,  has  knowingly 
sworn  to  an  untruth  material  to  the  issue,  then  his  evidence  is 
not  to  be  relied  upon  in  relation  to  all  other  matters  sworn  to 
by  him." 

The  court  refused  to  give  the  instruction  asked  for  by 
defendant  in  the  terms  asked,  but  qualified  it  so  as  to  read  as 
follows : 

1st.  "Will  the  court  instruct  the  jury,  that  if  they  believe, 
from   the    evidence,  that  the  witness,  Ayres,  has  knowingly 
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sworn  to  an  untruth  material  to   the  issue  herein,  all  other 
matters  sworn  to  by  him  may  be  disregarded  by  the  jury."(a) 

The  jury  rendered  a  verdict  for  the  plaintiff,  and  defendant 
moved  for  a  new  trial,  which  motion  was  overruled  by  the 
court,  and  defendant  excepted.  Judgment  for  plaintiff,  in  the 
court  below. 

E.  S.  Leland  and  D.  P.  Jones,  for  Appellant. 

Bushnell  and  Gray,  for  Appellee. 

Scates,  C.  J.  A  habit  in  the  colt  to  trespass  upon  the 
neighborhood  cornfields,  unaccompanied  by  other  evidence, 
would  not  tend  to  show  that  the  person  or  persons  so  tres- 
passed on,  killed  the  colt,  and  such  facts  were  properly 
excluded  from  going  alone  to  the  jury. 

We  can  discover  no  objection  to  the  instructions  given 
for  defendant.  Nor  do  we  discover  any  material  difference 
between  the  instruction  asked,  and  as  given  on  behalf  of 
plaintiff. 

There  being  no  apparent  error  in  the  record,  the  judgment 
will  be  affirmed. 

Judgment  affirmed. 

(a)  Brenner  v.  People,  15  111.  R.  516;  Crabtree  v.  Hagenbaugh,  25  111.  R.  240; 
MeLxsell  v.  Williamson,  35  111.  It.  531;  Blanchard  v.  Pratt,  37  111.  R.  246. 


Henry  Grove  et  al.,  Appellants,  v.  Thompson  Carlisle, 
Appellee. 

APPEAL  FKOM  PEORIA. 

When  a  man  leaves  his  wife  in  a  destitute  condition  for  three  years,  and  she,  by 
her  exertions,  pays  part  of  the  purchase  money  for  land,  and  her  husband  pays 
the  residue,  consenting  that  it  shall  be  placed  in  the  hands  of  a  trustee,  for  the 
benefit  of  his  wife,  whom  he  has  ill  treated  and  abandoned,  a  court  of  equity 
will  not  take  the  title  from  the  trustee  and  vest  it  in  the  husband,  especially 
when  he  has  other  means  of  support. 

July,  25,  1855,  Carlisle  filed  his  bill  against  Grove,  Comstock 
and  Daugherty,  setting  forth  that,  in  1852,  while  he  was  absent 
from  Peoria,  Mrs.  Carlisle  made  a  contract  with  Bestor  for  lot 
eleven  in  Mills'  addition  to  Peoria,  for  $250,  last  payment  to 
be  made  in  three  years ;  that  she  paid  $50 ;  that  on  complain- 
ant's return  in  the  spring  of  1853,  he  paid  Bestor  $183,  and 
took  deed  in  her  name,  at  her  request,  with  covenants  of 
warranty. 

That,  after  purchase  of  Bestor,  complainant  built  dwelling 
house  and  fences  of  the  value  of  $1,500 ;  that  lot  and  improve- 
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merits  are  now  worth  $1,800;  complainant  rented  part  to 
Wilson.  That  legal  title  was  not  in  Bestor,  but  was  in  Daugh- 
erty and  Comstock ;  that  Bestor  purchased  of  them  to  get  rid 
of  his  covenants,  and  that,  at  request  of  Mrs.  Carlisle  and 
Grove,  Comstock  and  Daugherty  conveyed  to  Grove,  in  trust 
for  complainant's  wife.  Trust  deed  set  out  that,  by  virtue  of 
said  trust  deed,  Grove  claims  to  be  legal  owner,  in  trust  for 
complainant's  wife,  and,  without  complainant's  consent,  threat- 
ens to  bring  ejectment.  That,  by  reason  of  such  claim, 
complainant  finds  it  difficult  to  rent  for  full  value.  That 
complainant  is  true  owner  in  equity ;  that  legal  title  ought  to 
be  vested  in  him ;  that  neither  Daugherty,  Grove  or  Comstock 
have  any  just  or  equitable  claim  to  said  premises,  but  the 
same  belongs  to  complainant  in  fee. 

Bill  prays  answer  under  oath,  and  that  Grove  convey  to 
him,  and  for  injunction,  which  was  allowed. 

September  15,  1855,  Grove  filed  his  answer  under  oath; 
states  his  belief  that,  in  1852,  Ann  Carlisle  did  purchase  ot 
Bestor  for  $250,  and  paid  $50;  that  some  three  years  prior  to 
1852,  complainant  left  Peoria  and  emigrated  to  California, 
and  left  his  wife  in  destitute  circumstances,  and  wholly  unpro- 
vided for ;  that  after  being  three  years  absent,  without  writing 
to  his  wife,  and  wholly  failing  to  provide  for  her  support,  Ann 
contracted  with  Bestor  for  the  lot,  and  paid  $50,  earned  by 
herself.  Bestor  sold  at  less  than  real  value  to  provide  her 
with  a  home. 

That,  in  1852,  complainant  returned  and  applied  to  shave 
her  note,  as  he  wanted  to  secure  the  lot  for  Ann ;  that  Bestor, 
at  complainant's  request,  shaved  the  note  and  conveyed  to 
Ann;  don't  know  whether  complainant  built  houses  and 
fences  or  not,  but  denies  that  they  were  worth  $1,500;  that 
he  believes  complainant  built  a  kitchen  and  may  have  patched 
fences,  but  the  whole  could  not  amount  to  half  stated  in  said 
bill ;  that  if  complainant  did  so,  he  did  it  knowing  it  was  her 
property,  and  with  intention  and  expectation  that  it  would 
inure  to  her,  that  complainant  has  already  received  in  rent  a 
large  proportion  of  said  expenses  and  improvements ;  that 
complainant  rented  to  Wilson;  that,  about  the  time  deed  was 
executed  to  him,  defendant  saw  Carlisle  push  and  force  his 
wife  out  of  doors,  and  admits  Bestor  supposed  he  held  legal 
title,  but  he  was  mistaken,  and,  at  the  time,  Daugherty  and 
Comstock  held  the  legal  title ;  that  Bestor  bought  the  same 
from  Comstock  and  Daugherty,  and  paid  $200,  but  not  for 
the  purpose  stated  in  the  bill ;  denies  that  deed  was  made  to 
him  at  his  urgent  solicitation ;  admits  Comstock  and  Daugh- 
erty and  wife  executed  trust  deed  to  him,  and  supposed  it  was 
done  at  Ann's  request. 
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That  Bestor  paid  the  $200  out  of  sympathy  for  Mrs.  Carlisle ; 
that  Comstock  and  Daugherty  sold  and  conveyed  for  less  than 
its  real  value,  with  the  view  of  aiding  and  befriending  Mrs. 
Carlisle;  that  complainant  applied  to  Daugherty  and  Com- 
stock, but  they  refused  to  convey  to  him ;  that  if  complainant 
can  now  wrest  said  lot  from  Ann,  he  will  perpetrate  a  wrong 
and  fraud  on  Bestor,  Comstock  and  Daugherty;  denies  that 
Ann  Carlisle  deserted  her  husband,  but  thac  complainant  drove 
her  off;  that  since  said  deed  was  executed,  said  complainant 
was  fined  for  assaulting  and  beating  her. 

That  complainant  has  other  property ;  that  he  sold  one  lot 
lor  $1,500;  admits  that  he  claims  to  own  said  premises  under 
said  trust  deed,  and  subject  to  said  trust;  admits  that  he 
intends  to  bring  ejectment,  and  would  have  done  so,  but  for 
the  injunction ;  denies  that  complainant  is  true  owner,  and 
insists  that  he  (defendant)  is  the  owner,  and  that  Ann  has  no 
other  property ;  that  he  accepted  said  trust  in  good  faith ;  that 
said  Ann  is  sickly  and  needs  a  home,  and  that  the  rents  and 
profits  of  said  premises  are  not  more  than  sufficient  to  supply 
her  with  necessaries ;  that  complainant  has  in  possession 
$2,700  cash,  and  has  a  claim  in  California;  that  Ann  should 
have  been  made  a  party;  that  Ann  insists  on  respondent 
executing  the  trust. 

September  15,  1855,  Comstock  and  Daugherty  answer  under 
oath.  That  in  June,  1855,  they  conveyed  lot  eleven  to  Grove, 
in  trust  for  Mrs.  Carlisle ;  that  complainant  made  a  more 
advantageous  offer,  but  they  refused  to  accept,  and  refused  to 
convey  to  him,  and  supposed  they  had  a  right  to  convey  to 
whom  they  pleased,  as  the  title  was  in  them ;  that  the  lot, 
without  improvements,  was  worth  $500 ;  that  they  conveyed 
to  Grove,  in  trust,  etc.,  for  the  nominal  sum  of  $200,  paid  by 
Bestor,  out  of  sympathy  for  Mrs.  Carlisle;  that  the  deed  was 
executed  to  Grove  at  Mrs.  Carlisle's  request,  but  Grove  never 
spoke  to  them  on  the  subject;  they  have  now  no  interest  in 
said  premises,  but  desired  that  said  Ann  may  hold  the  prem- 
ises, as  they  intended  she  should  when  conveyance  to  Grove 
was  executed ;  at  the  time  they  conveyed  to  Grove  they 
believed  they  had  a  good  title,  both  at  law  and  in  equity,  and 
believed  they  had  a  right  to  convey,  whether  complainant 
consented  or  not. 

Complainant  filed  replications. 

Depositions  :  D.  Keighan  knows  parties  and  premises; 
lathed  a  kitchen;  worth  $10;  Mrs.  Carlisle  paid  me;  Carlisle 
was  absent. 

Sarah  Moon  knows  parties ;  Carlisle  left  seven  years  ago  ; 
absent  four  years;  left  for  California  second  time  some  two 
years  ago  ;  absent  ten  months;  she  seemed  to  be  destitute  of 
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clothing ;  she  had  no  home  or  clothing,  and  was  within  two 
weeks  of  being  confined ;  he  rented  his  house  before  he  went 
away,  at  $6 ;  afterward  sold  it  for  $1,600;  the  rent  was  to  be 
paid  to  Blakely;  she  worked  at  Cray's  and  at  Manfield's;  she 
received  no  word  from  him  while  he  was  gone ;  he  did  not 
treat  her  pleasantly ;  he  sold  his  cow,  chairs  and  bedstead 
before  he  left;  he  left  her  bed. 

James  Murden  did  the  plastering  at  a  reduced  price  to  aid 
Mrs.  Carlisle,  while  he  was  gone  to  California ;  she  paid  me 
$50 ;  It.  Wyatt  built  fence  and  planted  trees  on  lot  during  his 
absence;  Mrs.  Carlisle  paid  $12  for  it. 

Nancy  Albert  knows  parties  eight  years ;  lived  with  witness 
when  first  married;  he  was  sometimes  cross;  she  was  confined 
two  weeks  after  he  left  for  California ;  he  left  no  means ;  she 
began  on  lot  four  or  five  years  ago ;  front  part  of  house  was 
finished  and  people  living  in  it  when  he  came  back ;  heard 
her  scream  once;  he  came  out  with  a  broomstick;  she  was 
sick  during  first  summer  they  were  married ;  he  was  at  home 
at  night,  but  she  was  alone  through  the  day;  she  needed  help; 
never  knew  Carlisle  to  get  any  clothing  while  they  lived  with 
me ;  she  always  worked  when  she  was  well ;  never  saw  him 
strike  her ;  heard  the  stroke  and  her  scream ;  heard  him  tell 
her  not  to  come  in  the  house  that  night ;  Carlisle  took  off 
some  of  the  furniture ;  he  furnished  one  or  two  rooms  when 
he  came  back  from  California. 

The  court  ordered  that  Grove  should  convey  to  Mrs.  Carlisle 
in  sixty  days.  The  decree  was  pronounced  by  Gale,  Judge, 
at  September  term,  1856,  of  the  Peoria  Circuit  Court. 

Henry  Grove,  for  Appellant. 

H.  M.  Wead,  for  Appellee. 

Caton,  J.  This  decree,  directing  a  conveyance  to  Mrs. 
Carlisle,  is  no  doubt  erroneous,  whatever  view  may  be  taken 
of  the  rights  of  the  parties.  The  bill  is  filed  by  Mr.  Carlisle, 
asking  for  a  conveyance  to  him.  She  is  made  a  defendant, 
and  answers  the  bill,  denying  the  equitable  relief  sought  by 
the  complainant,  and  asks  for  no  affirmative  relief  in  her  own 
favor.  In  this  state  of  the  pleadings  the  only  relief  which 
could  be  granted  was  to  order  a  conveyance  to  the  complain- 
ant, and  if  that  was  not  warranted  by  the  proofs,  then  the  bill 
should  have  been  dismissed;  and  this  we  think  should  have 
been  done.  Under  the  circumstances  of  the  case,  as  shown 
by  the  record,  we  do  not  think  that  good  conscience  requires 
that  the  court  should  compel  the  trustee  to  convey  this  prop- 
erty to  the  complainant.     In   1849   he  went  to    California, 
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leaving  his  wife  in  delicate  health  and  about  to  be  confined, 
and  in  destitute  circumstances.  What  little  provision  he  did 
make  for  the  payment  of  the  physician's  bill  was  entirely 
inadequate  to  her  necessities,  and  left  her  substantially  depend- 
ant either  on  her  own  efforts  or  upon  the  charity  of  her  friends, 
or  the  public,  for  support.  He  was  absent  four  years,  sending 
her  no  assistance,  and  not  even  letting  her  hear  from  him. 
She  took  in  sewing,  or  went  out  to  service,  and  thus,  by  her 
own  efforts,  supported  herself.  She  also  bought  the  lot  in 
question  of  Bestor,  and,  from  her  savings,  partly  paid  for  it. 
When  he  returned  in  1853,  he  paid  the  balance  due  Bestor  and 
requested  a  deed  to  be  made  to  her,  which  was  done.  He 
however  took  possession  of  the  property  and  rented  it,  and  has 
been  in  the  receipt  of  the  rents  and  profits  ever  since,  so  far  as 
we  can  gather  from  the  evidence.  She  paid  for  a  part  of  the 
improvments  on  the  lot,  and  he  paid  for  a  part.  It  was  ascer- 
tained that  the  title  which  Bestor  sold  was  not  good,  and  that 
the  genuine  title  was  in  Comstock  and  Daugherty,  who,  for  a 
consideration,  paid  by  Bestor,  conveyed  to  Grove,  in  trust  for 
Mrs.  Carlisle,  and  refused  to  part  with  their  title  in  any  other 
way,  or  on  any  other  terms. 

Again  the  complainant  went  to  California,  in  1854,  and 
returned  the  same  year,  after  which  the  parties  lived  together 
for  a  time  when  the  complainant  drove  his  wife  from  the 
house  destitute,  using  personal  violence,  without  showing  any 
cause  for  his  brutal  conduct,  and  now  seeks  to  deprive  her  of 
this  property,  thus  secured  to  her  separate  use,  while  the  evi- 
dence shows  that  he  is  in  good  circumstances,  and  has  sufficient 
of  other  property  even  for  the  support  of  both.  At  least,  be 
does  not  want  this  property  for  his  support,  while  she  certainly 
does.  He  must  have  a  hard  conscience  to  ask  for  such  a  relief 
against  his  wife,  whom  he  has  thus  ill  treated  and  driven  forth 
destitute,  and  he  must  look  in  vain  for  its  sanction  in  a  court 
of  equity.  It  is  true  he  paid  for  a  part  of  the  property  and 
improvements,  but  he  did  so  professedly  for  her  benefit,  and 
for  the  purpose  of  making  a  provision  for  her,  and  it  is  now 
too  late  to  change  that  purpose.  The  question  is  not,  whether 
the  court  would  order  him  to  convey  the  title  to  a  trustee  for 
her  benefit,  if  it  found  the  title  vested  in  him,  but  the  question 
is,  whether  he  has  shown  such  an  equitable  claim  as  requires 
the  court  to  interfere  and  disturb  the  existing  state  of  things, 
which  was  established,  at  least  so  far  as  Bestor's  conveyance 
to  her  is  concerned,  by  his  own  consent  and  active  cooperation, 
and  take  the  title  from  the  trustee  and  vest  it  in  him.  Even 
if  he  had  purchased  the  property  and  paid  for  it  entirely 
himself,  and  taken  the  conveyance  to  her  or  to  the  trustee,  for 
her  use,  the  court  would  not  afterward,  when  he  had  repented 
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of  the  provision  thus  made  for  her,  allow  him  to  reclaim  it, 
much  less  would  it  in  a  case  like  this,  where  she  had,  besides 
supporting  herself  for  years,  mostly  without  his  aid  or  com- 
fort, paid  for  a  part  of  the  property  by  her  own  earnings. 
There  is  no  sort  of  equity  or  justice  in  the  complainant's 
claim  for  relief,  and  the  bill  should  have  been  dismissed  by 
the  Circuit  Court. 

The  counsel  for  the  complainant,  in  his  written  argument, 
insists  that  the  ill  treatment  alleged  in  the  defense  is  not 
proved.  In  this  he  is  certainly  mistaken.  Although  no  wit- 
ness saw  him  strike  her,  yet  the  blows  were  heard,  and  she 
was  heard  to  scream.  He  was  seen  to  pursue  her  from  the 
house  with  a  broom  or  hammer  handle,  and  order  her  not  to 
return  that  night.  Other  specific  acts  of  ill  treatment  are  also 
proved,  if  the  witnesses  are  to  be  believed.  According  to  our 
notions  of  conjugal  deportment,  this  was  very  ill  treatment  on 
his  part.  It  is  true  that  the  complainant  may  not  have  con- 
sented to  the  conveyance  of  the  title  to  the  trustee,  and  no 
doubt  that  such  conveyance  was  more  predjudicial  to  him  than 
a  direct  conveyance  to  her,  for  then  he  would  have  been  tenant 
by  the  courtesy ;  but  in  that  event,  a  court  of  equity  would 
not  have  hesitated,  under  the  circumstances  of  the  case,  to  put 
her  in  the  receipt  of  the  rents  and  profits.  In  any  aspect  of 
this  case,  we  think  it  the  duty  of  a  court  of  equity  to  abstain 
from  disturbing  the  title  to  this  property  as  it  is  at  present 
vested. 

The  decree  of  the  Circuit  Court  must  be  rev  ersed  and  the 
bill  dismissed,  with  costs,  to  be  paid  by  the  comp  lainant  in  this 
court  and  in  the  court  below. 

Decree  reversed. 


David  Brown  et  al.,  Appellants  v.  Patrick  Welch, 
Appellee. 

APPEAL  FROM  LA  SALLE. 

A  party  holding  land  under  a  recorded  deed,  to  defend  his  title  against  a  claim- 
ant under  a  previous  unrecorded  equitable  title,  must  show  that  he  has  an  equi- 
table; as  well  as  the  legal  title,  and  this  must  be  sustained  by  proofs  that  he 
purchased  the  land  in  good  faith,  and  actually  paid  for  it  before  notice  of  the 
previous  equitable  title. 

He  must  prove  payment  of  the  purchase  mouey  apart  from  the  acknowledgment 
of  the  deed.    Proof  that  the  payment  has  been  secured  is  not  sufficient. 

This  was  a  bill  in  chancery,  filed  in  the  La  Salle  Circuit 
Court,  by  Patrick  Welch,  complainant,  against  Phineas  D. 
Cooley  David  Brown  aud  John  P.  McCahan,  respondents. 
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The  bill  charges,  that  on  October  13th,  1855,  Phineas  D. 
Cooley  made  and  delivered  to  Patrick  Welch  a  bond  for  a 
deed  for  the  land  therein  described. 

Which  bond  was  filed  for  record,  December  12,  1855,  at  11 
o'clock,  A.  M.,  and  duly  recorded  in  book  45,  pages  717  and 
718,  of  records  in  La  Salle  county. 

The  bill  further  alleges,  and  the  answers  of  Brown  and 
McCahan  admit  the  payment  of  $100,  and  the  delivery  of  a 
team  of  horses  at  $325,  mentioned  in  said  bond,  by  said  Welch 
to  said  Cooley,  at  the  execution  of  the  bond.  And  that  Welch 
offered  the  defendants,  Brown  and  McCahan,  to  perform  to 
them  his  covenants  with  Cooley,  contained  in  said  bond,  at 
the  time  stipulated,  Cooley  having  previously  left  the  state, 
which  defendants.  Brown  and  McCahan,  refused  to  accept. 
The  bill  further  alleges,  that  on  October  26, 1855,  Cooley  con- 
veyed to  David  Brown  and  John  P.  McCahan,  the  premises 
mentioned  in  said  bond,  by  a  deed  of  warranty ;  on  the  back 
of  which  deed  was  a  certificate  of  registry  that  this  deed  was 
filed  for  record,  October  29,  1855,  at  8£  o'clock,  A.  M.,  and 
duly  recorded  in  book  44,  page  710. 

The  bill  charges  that  Brown  and  McCahan  fraudulently 
purchased  said  premises  and  took  their  deed  from  Cooley,  with 
notice  that  Cooley  had  before  that  time  sold  said  premises  to 
Welch,  and  of  Welch's  equitable  rights  under  said  bond.  And 
that  Brown  and  McCahan,  well  knowing  the  equitable  rights 
of  said  Welch  under  said  bond,  and  with  intent  to  defraud 
him  caused  their  deed  from  Cooley  to  be  recorded,  prior  to 
the  time  that  the  deed  of  Welch  from  Cooley  for  the  same 
premises  was  filed  for  record. 

The  bill  prays  for  an  answer  from  the  defendants,  the  oath 
waived,  and  that  Brown  and  McCahan  may  be  decreed  to 
convey  said  premises  to  Welch  by  deed,  and  that  the  deed 
from  Cooley  to  Brown  and  McCahan  be  canceled  and  set 
aside  as  fraudulent  and  void. 

The  several  answers  of  Brown  and  McCahan  deny  that  they 
knew  of  the  said  bond  or  of  the  sale  of  said  premises  by  Cooley 
to  Welch,  until  the  first  week  of  December,  1855,  when  they 
were  informed  of  said  fact  by  Welch. 

The  said  answers  further  set  up  that,  on  the  23d  day  of 
October,  A.  D.  1855,  the  said  Cooley  came  to  Brown  and 
McCahan,  both  of  whom  then  resided  and  still  reside  in  the 
city  of  La  Salle,  in  La  Salle  county,  aforesaid,  and  offered  to 
sell  to  them  the  said  south  half  of  the  south-east  quarter  of 
section  eighteen,  in  township  thirty -five,  of  range  one  east,  in 
said  county  of  La  Salle,  for  the  sum  of  eight  hundred  dollars, 
and  that  they  agreed  with  said  Cooley  that  they  would  go  on  to 
the  said  land  and  see  it ;  and  accordingly  they  went  together 
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on  to  the  said  land,  and  that  "there  was  no  person  in  possession 
of  said  land;  nor  any  appearance  whatever  of  any  person 
having  lately  been  in  possession,  or  about  to  be  in  possession 
of  the  premises.  And  Brown  and  McCahan  further  say,  that 
they  returned  from  said  premises  to  La  Salle  on  the  same  day, 
viz:  October  25th,  1855,  and  that  on  the  morning  following 
they  offered  the  said  Cooley  the  sum  of  seven  hundred  dollars 
for  said  premises,  upon  condition  that  the  title  to  the  same  was 
in  him,  and  was  unencumbered,  clear  and  good;  that  the  said 
McCahan  went  to  Ottawa,  for  the  purpose  of  examining  the 
record  to  ascertain,  before  they  purchased,  whether  Cooley  had 
the  title  to  said  premises,  and  had  a  good  right  to  convey  the 
same ;  that  he  returned  from  Ottawa  and  informed  Brown 
that  he  had  caused  the  records  to  be  searched  and  examined 
for  the  purpose  aforesaid,  and  found  that  the  title  to  said 
premises  was  in  Cooley,  who  had  a  good  right  to  sell  and  con- 
vey the  same;  and  that  there  were  no  incumbrances  thereon; 
and  thereupon,  they  jointly  purchased  from  him  for  the  sum 
of  seven  hundred  dollars,  and  received  a  warranty  deed  for 
said  real  estate;  and  that  deed  was  filed  for  record  at  Ottawa, 
on  the  29th  day  of  October,  A.  D.  1855.  And  they  deny  that 
at  the  time  that  they  took  their  deed  for  said  premises  from 
Cooley,  that  they  had  any  notice  whatever,  that  he  had  pre- 
viously sold  the  premises  to  Welch,  or  that  Welch  had  any 
equitable  right  or  interest  in  said  premises,  by  virtue  of  the- 
bond,  or  in  any  other  way.  They  deny  that,  at  the  time  of 
filing  the  deed  for  record,  they  knew  of  any  equitable  rights 
or  interests  of  Welch  in  said  premises,  or  that  their  deed  was 
filed  for  record,  with  a  view  to  defraud  Welch,  or  to  impair,  in 
any  way,  his  title  to  said  premises,  that  he  might  have  by 
reason  of  said  bond.  And  that,  it  is  not  true  that  said  Welch, 
immediately  after  the  date  of  said  bond,  took  actual  possession 
of  said  premises,  or  that  Welch  had  actual  possession  of  said 
premises  at  the  time  Cooley  deeded  said  premises  to  them,  on 
the  26th  day  of  October. 

The  complainant,  Welch,  files   several  replications  to   the 
answer  of  Brown  and  McCahan. 

It  is  hereby  stipulated  that  there  is  evidence  in  this  cause, 
that  David  Brown,  one  of  the  defendants  in  this  cause, 
returned  from  an  examination  of  the  premises  in  controversy, 
to  La  Salle,  on  October  25th,  1855,  and  that  on  the  26th  of; 
October,  1855,  said  McCahan  went  to  Ottawa  to  examine  the. 
records  of  La  Salle  county,  to  ascertain  if  Cooley's  title  to  said 
land  was  perfect,  good  and  unincumbered,  and  that  on  said, 
day  said  McCahan  caused  the  said  records  to  be  searched  for 
said  purpose,  and  found  that  the  title  to  said  premises,  as 
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appeared  by  said  records,  was  in  said  Cooley,  and  that  said 
land  was  not  incumbered. 

At  the  February  special  term  of  the  La  Salle  Circuit  Court, 
1857,  Hollister,  Judge  of  said  court,  decreed,  that  Brown 
and  McCahan  were  trustees  for  Welch,  and  decreed  that  they 
should  convey  the  premises  in  controversy  to  said  Welch. 

The  defendants  prayed  an  appeal  to  the  supreme  court. 

D.  P.  Jenkins  and  0.  C.  Gray,  for  Appellants. 

Chumasero  and  Eldridge,  for  Appellee. 

Caton,  J.  We  might,  perhaps,  satisfactorily  place  our 
affirmance  of  this  decree  upon  the  ground  of  notice  proved 
to  the  subsequent  purchasers,  but  we  choose  to  place  it  on 
another  ground.  The  complainant's  equitable  title  to  the  land 
in  question  is  clearly  established,  and  indeed  is  not  contro- 
verted, but  the  defense  in  placed  upon  the  ground,  that  the 
defendants  also  have  an  equitable  title,  with  which,  although 
junior  to  that  of  the  complainants,  they  have  united  the  legal 
title.  If  this  be  true,  their  legal  title  must  prevail  over  the 
complainant's  mere  equitable  title.  The  question  to  be  con- 
sidered is,  whether  the  defendants  are  subsequent  bona  fide 
purchasers,  for  a  valuable  consideration.  This  is  for  them  to 
show  in  their  defense,  for  the  complainant  has  made  out  his 
case  when  he  has  made  out  his  equitable  title.  I  cannot  better 
express  the  rule  of  law  on  the  subject  than  by  quoting  the 
language  of  the  supreme  court  of  the  United  States,  in  the 
case  of  Boon  v.  Childs,  10  Peters'  R.  211.  After  stating  that 
a  court  of  equity  will  protect  the  legal  title  fairly  obtained, 
against  a  mere  equitable  title,  however  meritorious  it  may  be, 
proceeds,  "But  this  will  not  be  done  on  mere  averment  or 
allegation ;  the  protection  of  such  bona  fide  purchaser  is 
necessary  only  when  the  plaintiff  has  a  prior  equity,  which 
can  be  barred  or  avoided  only  by  the  union  of  the  legal  title 
with  an  equity,  arising  from  the  payment  of  the  money  and 
receiving  the  conveyance,  without  notice,  and  a  clear  con- 
science. It  is  setting  up  matter  not  in  the  bill;  a  new  case  is 
presented  not  responsive  to  the  bill,  but  one  founded  on  a 
right  and  title,  operating,  is  made  out,  to  bar  and  avoid  the 
plaintiff's  equity,  which  must  otherwise  prevail.  9  V.  33,  34. 
The  answer  setting  it  up,  is  no  evidence  against  the  plaintiff, 
who  is  not  bound  to  contradict  or  rebut  it.  14  J.  R.  63,  74; 
1  Munf.  R.  396,  397;  10  J.  R.  544,  518;  2  Wheat.  R.  383; 
:3  ibid.  527;  6  ibid.  468;  1  J.  C.  461.  It  must  be  estab- 
lished affirmatively,  independently  of  his  oath.  C.  J.  R.  559  ; 
1  J.  R.  590;    17  ibid.  367;   18  ibid.  532;    2  J.  C.  87,  90;   4 
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B.  C.  75  ;  Arab.  R.  589  ;  4  V.  404,  587 ;  3  J.  C.  583.  In  setting 
it  up  by  plea  or  answer  it  must  state  the  deed  of  purchase,  the 
date,  contents  and  parties  briefly;  that  the  vendor  was  seized 
in  fee  and  in  possession;  the  consideration  must  be  stated, 
with  a  distinct  averment,  that  it  was  bona  fide  and  truly  paid, 
independently  of  the  recital  in  the  deed.(a)  Notice  must  be 
denied  previous  to,  and  drawn  to  the  time  of  paying  the 
money  and  delivery  of  the  deed,  and  if  notice  is  specially 
charged,  the  denial  must  be  of  all  circumstances  referred  to 
from  which  notice  can  be  inferred,  and  the  answer  or  plea 
show  how  the  grantor  acquired  title."  The  rule  here  laid 
down  prevails  with  us,  except  as  to  the  possession  of  the 
grantor,  which  has  been  dispensed  with  by  our  statute,  but  I 
have  made  the  quotation  principally  to  show  that  the  duty 
devolves  upon  the  defendants,  to  establish  not  only  that  they 
have  a  conveyance,  legal  in  form,  but  that  they  have  actually 
paid  for  the  land  It  is  not  sufficient  even  that  they  may  have 
secured  the  payment  of  the  purchase  money.  They  must 
have  paid  it,  in  fact,  before  they  had  notice  of  the  complain- 
ant's prior  equitable  title.  The  answer  which  was  given  upon 
the  argument,  to  this  objection  was,  that  the  bill  only  charges 
notice  and  does  not  charge  that  they  had  not  paid  the  purchase 
money,  or  in  any  other  way  impeach  their  equitable  right  to 
hold  their  legal  title.  I  have  selected  the  case  above  referred 
to,  because  in  that  case  the  report  shows  that  the  bill  was  pre- 
cisely like  this,  in  the  particular  referred  to.  On  page  206, 
the  court,  says,  "In  the  amended  bill  the  plaintiffs  charge  the 
purchase  from  Newland  and  wife  to  have  been  made  fraudu- 
lently and  with  notice  of  the  title;"  and  this  is  all  the  specifi- 
cation of  fraud  which  is  given.  And  such  is  the  precise  case 
here.  The  subsequent  purchase,  is  charged  to  have  been 
fraudulent  and  with  notice.  The  substance  of  the  charge  is 
the  fraud,  which  must  be  rebutted  by  the  defendant,  at  least 
toy  the  establishment  of  such  facts  as  the  evidence  of  which 
^,re  supposed  to  be  peculiarly  within  the  possession  or  control 
of  the  defendant.  Many  of  the  cases  state,  that  the  defendant 
must  show  that  they  purchased  without  notice,  but  upon  prin- 
ciple I  do  not  think  that  they  ought  to  be  required  to  show 
this  affirmatively,  for  that,  from  the  nature  of  things  in  most 
cases,  would  be  impossible,  and  especially  in  this  state,  where 
the  party  holding  an  equitable  title  may  have  it  recorded,  if 
he  neglect  to  do  so,  and  thereby  give  the  legal  notice  of  his 
interest  to  all  the  world,  the  presumption  may  well  be  indulged, 
that  the  subsequent  purchaser  had  not  notice.  But  the  case 
is  quite  different  when  we  come  to  the  proof  of  the  fact  of  the 

(a)     M.  Bankv,  Godfrey,  23  111.  B.  606;  Moshier  v.  Knox  College,  32  111.  B.   165; 
Keyes  v.  Test,  33  id.  320;  Keyser  v.  Hueston,  38111.  B.  25;  DeWolf  i>.  Pratt,  42  id.  210. 
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payment  of  the  purchase  money,  which,  as  we  have  seen,  is 
an  essential  element  in  that  equity  which  must  exist  in  order 
to  support  the  legal  title  which  he  attempts  to  uphold.  The 
defendant  must  be  presumed  to  be  able  to  prove  the  payment 
of  the  purchase  money,  if  he  has  made  it,  and  there  is  neither 
hardship  nor  injustice  in  requiring  him  to  make  out  his  equi- 
table claim,  at  least  so  far  as  he  may  be  presumed  to  have  the 
facilities  for  doing  so.  If  he  has  not  paid  the  purchase  money, 
no  wrong  is  done  him  by  taking  from  him  a  legal  title  which 
has  cost  him  nothing.  If  the  title  is  taken  from  him  and 
given  to  one  who  is  meritoriously  entitled  to  it,  he  will  thereby 
be  enabled  to  defend  against  his  vendors'  claim  for  the  pur- 
chase money.  Here  even  the  answer  does  not  aver  that  one 
dime  of  the  purchase  money  has  ever  heen  paid,  and  hence 
it  fails  to  show  a  sufficient  defense  to  the  case  made  by  the 
bill  and  the  proofs,  and  for  that  reason  it  might  have  been 
excepted  to.  But  by  waiving  this  objection  to  the  pleading, 
the  complainant  did  not  waive  his  right  to  have  a  legal  cause 
shown  to  defeat  the  equity  shown  by  the  bill  and  proofs. 

We  think  it  was  incumbent  on  the  defendants  to  have  shown 
in  their  answer  and  by  proofs,  or  if  the  insufficiency  of  the 
answer  was  waived,  they  should  have  shown  by  the  proofs,  at 
least,  that  they  had  paid  for  the  land,  and  that  hence  they 
have,  in  good  conscience,  as  much  right  to  the  land  as  the 
complainant,  and  that  it  would  be  as  hard  for  them  to  lose 
what  they  bad  paid  as  for  the  complainant. 

For  the  reason  that  the  defendants  have  failed  to  show  that 
they  paid  anything  for  this  laud,  we  cannot  say  that  they  have 
any  equity  to  support  their  legal  title,  and  that,  consequently, 
they  ought  not  to  retain  it  against  the  equitable  title  of  the 
complainant. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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The  City  op  Chicago,  Appellant,  v.  John  Major,  Adminis- 
trator of  Timothy  Major,  deceased,  Appellee. 

APPEAL  FROM  COOK. 

A  child,  four  years  of  age,  fell  into  a  water  tank,  constructed  by  the  city,  and  was 
drowned:  Held,  That  the  father,  as  administrator,  could  maintain  an  action, 
under  the  act  which  gives  a  remedy  when  the  death  of  a  person  is  caused  by 
the  wrongful  act,  default  or  neglect  of  another. 

The  action,  under  this  statute,  is  to  be  brought  by  the  executor  or  administrator  of 
the  deceased,  and  is  not  limited  to  those  cases  where  he  leaves  a  widow. 

Any  money  recovered  by  such  an  action  is  not  to  be  treated  as  a  part  of  the  estate  of 
the  deceased;  creditors  do  not  get  any  benefit  from  it.  It  is  to  be  distributed  among 
those  to  whom  the  personal  estate  would  descend,  in  the  absence  ot  a  will,  accord- 
ing to  the  statute  of  descents. 

Orphans  may  have  a  redress  under  this  statute  where  both  parents  are  killed,  and 
a  husband  for  the  loss  of  a  wife. 

The  damages,  under  this  act,  can  only  be  for  the  pecuniary  loss,  not  for  the 
bereavement;  and  the  judgment  be  governed  by  their  own  knowledge,  and  experi- 
ence applied  to  the  proof,  in  estimating  damage. 

A  long  and  unreasonable  delay  in  repairing  the  tank,  on  the  part  of  the  city,  would 
justify  the  jurors  in  presuming  that  the  city  had  been  notified  of  its  defects,  and 
was  guilty  of  negligence  in  omitting  to  repair  it. 

It  is  not  sufficient  that  such  a  tank  is  so  constructed  as  to  be  safe  for  all  such 
persons  as  ordinarily  use  the  streets  of  a  city. 

The  jurors  are  to  judge  whether  the  parents  of  the  child,  in  ;such  a  case,  were 
guilty  of  negligence;  and  the  burden  of  proof  is  upon  the  plaintiff  to  show 
negligence  in  the  defendant,  as  well  as  to  acquit  himself  of  it. 

The  declaration  in  this  case  charges  that  Madison  street,  in 
the  city  of  Chicago,  "was  and  is  a  common  public  highway  and 
thoroughfare,  of  which  the  city  had  the  care  and  management, 
and  was  bound  to  keep  free  and  clear  of,  and  from  all  obstruc- 
tions and  hindrances  to  free  passage.  That  on  the  6th  day  of 
August,  1854,  before  that  time  and  since,  there  was,  and  stood 
upon  Madison  street,  and  opposite  the  entrance  of  another 
street,  to  wit,  Franklin,  a  reservoir  or  tank,  which  the  city  had 
constructed  for  the  collection  of  water  for  its  uses  and  pur- 
poses, which  reservoir  was  square  in  shape,  constructed  of 
wood,  sunken  to  the  depth  of  several  feet  below,  and  also 
elevated  three  feet  above  the  grade  of  Madison  street,  and 
contained  water  therein  to  the  depth  of  seven  feet.  That  it 
was  the  duty  of  the  city  to  keep  the  reservoir  well  secured, 
and  closed  at  the  sides  and  covered  at  the  top,  for  the  security 
of  persons  passing  thereby.  Yet  the  said  city,  on  the  6th  day 
of  August,  and  for  a  month  previous  thereto,  permitted  said 
reservoir  to  be,  and  continue  to  be,  so  defectively  closed,  and 
protected  on  the  sides  thereof,  and  so  insecurely  covered,  that, 
by  reason  of  such  insufficient  covering  and  protection,  one 
Timothy  Major  of  the  age  of  about  four  years,  on  said  6th 
day  of  August,  passing  over  and  on  Madison  street,  necessarily 
and  unavoidably  slipped  and  fell  into  said  reservoir,  and  was 
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therein  drowned.  That  the  parents  of  said  Timothy,  he  being 
from  his  age  incapable  of  using  proper  caution  and  diligence 
while  on  the  street,  were  exercising,  at  the  time,  proper  care- 
and  diligence  with  respect  to  him  and  his  passing  over  said 
street.  That  afterwards,  administration  on  the  estate  of  Timo- 
thy Major  was,  in  due  form  of  law,  granted  to  the  plaintiff  in 
this  suit. 

The  second  count  of  the  declaration  is  substantially  the  same 
as  the  first. 

The  third  count  of  the  declaration  is  also  in  substance  sim- 
ilar to  the  first  and  second  counts,  except  that  it  does  not 
allege  the  city  constructed  the  tank,  but  that,  standing  on 
Madison  street,  it  was  the  duty  of  the  city  to  keep  it  in  order. 
This  concludes  to  the  damage  of  the  estate  of  Timothy  Major 
five  thousand  dollars, 

To  this  declaration  the  city  of  Chicago  put  in  the  plea  of 
not  guilty,  and  a  further  special  plea,  to  the  effect  that  the  city 
constructed  the  tank  in  a  good  and  substantial  manner,  and 
securely  and  properly  covered  and  closed  the  sides  of  the- 
same,  and  that  some  person,  unknown  to  the  city,  and  without 
any  authority  from  it,  without  its  consent  and  knowledge,  and 
without  .its  being  notified  to  the  city,  tore  up  and  removed  the 
covering  of  the  tank,  whereby  it  became  unsafe,  as  alleged; 
nor  was  the  city  afterward  notified  of  said  covering  being  torn 
up  or  removed. 

Issue  was  joined  on  a  plea  of  not  guilty,  and  a  demurrer 
filed,  and  sustained  to  the  second  or  special  plea. 

Afterward,  on  21st  of  November,  1856,  in  the  circuit  court, 
Manierre,  Judge,  presiding,  trial  was  had  on  the  issue  joined, 
and  the  jury  returned  a  verdict  for  plaintiff,  and  assessed  the 
damages  at  eight  hundred  dollars,  whereupon  the  defendant 
moved  for  a  new  trial. 

The  court  overruled  the  motion  for  a  new  trial,  and  ren- 
dered judgment  on  the  verdict  of  the  jury.  Thereupon  the 
defendant  prayed  an  appeal  to  the  supreme  court. 

The  bill  of  exceptions  shows  the  following  proceedings  on 
the  trial : 

Hugh  Glassford  testified :  That  the  tank  stood  near  the 
south  side  of  Madison  and  at  the  termination  or  head  of 
Franklin  street.  It  was  above  the  level  of  the  street,  and 
nearly  level  with  the  level  of  Madison  street  sidewalk,  which 
it  was  close  enough  to  for  a  person  to  step  on  from  the  side- 
walk. The  street  crossings  were  twenty  feet  from  the  tank. 
It  was  four  or  five  feet  square ;  stood  partly  in  the  gutter  on 
the  side  of  Madison,  and,  owing  to  the  slope  of  the  gutter, 
was  higher  above  ground  next  the  sidewalk  than  on  the  side 
fronting  Franklin.   Recollects  when  Major's  child  was  drowned, 
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in  July  or  August.  Was  a  good  deal  on  Madison  street,  and 
noticed  the  tank,  which  was  considerably  out  of  repair,  some- 
times with  the  cover  off,  and  sometimes  with  boards  off  the 
side.  There  were  boards  off  the  side  three  months  previously 
to  the  death  of  Major's  child,  and  was  a  dangerous  place  for 
children.  The  water  in  it  probably  twenty  feet  deep.  The 
tank  connected  with  subterrannean  aqueducts  and  supplied 
water  for  fires.  The  day  Major's  child  was  drowned  the  west 
side  of  the  tank  was  open  about  two  feet,  and  had  been  so 
two  or  three  months.  Can't  tell  of  its  condition  on  particular 
days.  When  I  went  there  that  day  the  cover  had  been 
removed  for  Major  to  fish  in  it  for  the  child.  The  side  next 
the  sidewalk  was  open  two  feet,  and  was  a  place  a  child  could 
readily  fall  in  with  some  exertion  on  its  part.  The  top  of  the 
tank  a  foot  above  the  Madison  street  sidewalk.  Think  the 
child  four  years  old. 

Doctor  Boone.  Am  physician  and  surgeon.  Went  to 
Major's  house,  which  is  two  hundred  feet  from  the  tank, 
and  made  efforts  to  resuscitate  the  child,  but  could  not 
restore  animation.  Child  died  from  drowning.  Saw  the 
tank ;  it  was  about  as  Glassford  states ;  saw  it  after  child  was 
taken  up.  It  stood  partly  in  the  gutter,  and  ground  sloped. 
Think  a  child  could  not  get  in  it  accidentally.  Should  hardly 
think  that  the  ground  pitched  so  that  the  child  could  get  in 
without  inclination  or  exertion  of  its  own.  Think  the  child 
could  not  fall  in  the  tank  from  the  sidewalk.  A  child  could 
easily  step  up  to  the  tank,  whether  the  cover  was  off  or  on, 
and  bend  over  it,  if  it  chose.  Think  the  child  could  get  in  at 
the  side,  where  the  boards  were  off,  but  hardly  so  without  a 
will  or  effort  of  its  own. 

Austin  Htnes.  Was  coroner,  and  held  an  inquest  on  the 
child.  Examined  the  tank  at  that  time.  Plank  were  off  the 
west  side,  and  left  an  opening  in  tank  of  eighteen  or  twenty 
inches  at  and  next  sidewalk;  and,  owing  to  the  slope,  this 
opening  was  wider  at  one  end  than  the  other.  There  was  a 
strip  of  board,  six  or  eight  inches  wide,  across  the  top  of  the 
tank,  under  the  cap,  and  then  the  opening  of  eighteen  or 
twenty  inches.  Water  in  the  tank  not  quite  level  with  the 
street.  The  child  could  not  fall  in  this  opening  without  stoop- 
ing and  bending  forward,  on  account  of  the  cap  piece  of  board 
at  the  top. 

Mrs.  Hafpert.  Was  standing  at  her  door,  in  the  alley-way 
between  Wells  and  Franklin,  day'child  was  drowned.  Went 
to  the  tank.  Major  and  others  were  there.  Lid  was  then 
turned  up.  Folks  wanted  Major  to  go  down  into  the  tank. 
He  didn't  seem  to  move  quickly,  and  Mrs.  Major  wanted  to 
jump  in,  but  I  took  her  home.       When  returning  toward   the 
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tank,  met  Major,  having  the  child  on  his  shoulder,  dead, 
coming  from  the  tank.  Child  was  black  and  full  of  water.  I 
didn't  see  it  taken  from  the  tank.  Major's  house  was  near  the 
street,  and  the  door  opened  directly  on  it.  The  house  was  two 
or  three  hundred  feet  from  the  tank.  The  child  was  a  boy — 
its  name  Timothy.  Tank  can't  be  seen  from  my  house,  but 
could  be  from  Major's.  Did  not  notice  condition  of  the  tank 
before  child  was  lost.  Never  saw  the  top  off.  The  tank  could 
be  seen  from  Major's  house.  Think  the  child  was  about  three 
years  old.  He  was  a  healthy  child.  Major  had  two  other 
children.  He  was  a  poor  man  and  kept  no  servant.  Both  he 
and  his  wife  worked  for  a  living. 

Mr.  Fay.  When  I  heard  the  child  had  fallen  in  the  tank, 
went  out  of  my  house,  which  is  next  door  to  Major's,  and  to 
the  tank,  in  which  Major,  with  a  rope  round  him,  was.  I 
went  to  Madison  street  bridge  to  get  a  pole  with  a  hook  on  it, 
and  returned  to  the  tank.  Didn't  see  Major  take  the  child 
from  it,  but  to  his  house,  when  Dr.  Boone  tried  to  restore  it. 
Had  never  before  noticed  the  tank.  Live  next  door  to  Major, 
and  could  see  it  from  our  house.  The  side  of  the  tank  next 
my  house  the  boards  were  off.  Mean  to  say,  if  no  obstruction 
prevented,  I  could  see,  from  my  house,  the  side  of  the  tank 
where  the  boards  were  off.     Major  is  a  sailor. 

Defendant's  Witnesses.  William  Coleman:  Know  the 
tank  and  the  occasion  of  Major's  child  being  drowned.  Had 
occasion  previously  to  examine,  and  did  examine  it.  For  a 
considerable  time  there  was  a  board  off  one  side.  The  space 
was  wider  at  one  end  than  the  other,  because  part  of  the  tank 
was  in  the  gutter,  where  the  ground  sloped  off  twelve  to  six- 
teen inches.  The  cover  was  on  the  tank  every  day  previous 
to  the  accident.  The  part  of  the  opening  in  the  gutter  end  of 
the  tank  was  large  enough  to  admit  a  child.  A  child  could 
cot  have  fallen  in  without  putting  its  head  in.  The  widest 
opening  in  the  side  was  from  twelve  to  sixteen  inches.  The 
tank  was  four  feet  from  the  sidewalk.  A  child  could  not  step 
from  the  sidewalk  to  the  tank.  Franklin  street  is  a  compara- 
tively retired  part  of  the  city. 

Elihu  Granger.  Was  an  alderman  when  accident  hap 
pened.  Am  familiar  with  these  tanks.  They  connect  with 
underground  acqueducts  to  supply  water  for  fires.  I  have 
superintended  the  construction  of  some  of  these  tanks,  which 
are  generally  alike.  The  depth  of  them,  from  top  to  bottom 
of  the  water,  is  about  fifteen  feet.  In  order  to  protect  these 
tanks  from  careless  or  wanton  injury,  the  common  council, 
July  8,  1851,  passed  an  ordinance. 

The  defendant  then  introduced  section  four  of  an  ordinance 
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entitled,    "Concerning   aqueducts,"   passed  July  8,  1851,  as 
follows : 

"Any  person  or  persons  who  shall  open  or  remove  any 
cover  or  lid  of  any  reservoir  that  is  placed  at  any  point  on 
any  aqueduct  aforesaid,  without  special  permission  from  the 
chief,  or  one  of  the  assistant  engineers  of  the  fire  department, 
city  marshal,  street  commissioner,  or  one  of  the  members  of 
the  common  council,  or  except  in  case  when  an  alarm  of  fire 
is  given,  shall  forfeit  and  pay  a  penalty  of  five  dollars  for  each 
and  every  offense." 

The  foregoing  is  the  whole  evidence  given  in  the  case. 

Charges  to  the  Jury  :  The  counsel  for  the  city  of  Chicago 
requested  the  court  to  charge : 

"The  statute  of  this  state  requiring  compensation  for  causing 
death  by  wrongful  act,  neglect  or  default,  does  not  embrace  a 
case  like  this,  and  does  not  authorize  a  verdict  for  the  plain- 
tiff. An  action  is  allowed  by  it  only  in  cases  where  the  person 
dying  leaves  a  widow  and  next  of  kin." 

Refused  by  the  court,  and  refusal  excepted  to. 

The  counsel  for  the  city  then  requested  the  court  to  give  the 
following  instructions,  which  it  did  : 

"A  party  seeking  to  recover  damages  for  a  loss  which  has 
been  caused  by  negligence  or  misconduct,  must  have  shown 
to  the  jury,  or  it  must  appear  from  the  evidence,  that  his  own 
negligence  and  misconduct,  if  old  enough  to  exercise  reasona- 
ble care  and  caution,  or  the  negligence  and  misconduct  of 
other  persons,  from  whom  care  and  circumspection,  under  the 
particular  circumstances,  should  be  required,  has  not  concurred 
with  the  negligence  of  the  party  charged  in  producing  the 
injury  complained  of. 

"The  burden  of  proof  is  on  the  plaintiff.  He  must  show, 
or  there  must  appear  from  the  evidence,  not  only  negligence 
on  the  part  of  the  defendant,  but  that  the  care  and  circum- 
spection demanded  in  relation  to  the  party  injured  was 
properly  exercised,  so  as  to  indicate  that  plaintiff's  own 
negligence,  if  of  sufficient  age  and  experience  to  exercise 
caution,  or  that  of  those  who  were  bound  to  care  for  the  party 
dying,  if  not  able  to  exercise  it  for  himself,  did  not  contribute 
to  produce  the  injury  complained  of. 

"As  pertinent  to  the  question  of  care  on  the  plaintiff's  part, 
as  to  the  child,  the  jury  may  consider  whether  the  deceased 
was  of  such  tender  years  as  to  be  likely  to  be  inconsiderate 
and  improvident,  and,  therefore,  to  have  required,  for  its  own 
safety,  the  control,  oversight  and  vigilance  of  parents  or  other 
matured  person ;  and  if  they  so  find,  then  they  should  inquire 
whether  the  parents  or  other  matured  person  were  exercising, 
when  the  death  happened,  a  care  and  prudence  as   to   the  per- 
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son  of  the  deceased,  which  judicious  and  careful  parents,  or 
persons  having  care  of  a  child  of  like  age,  ought  to   exercise. 

"The  burden  of  proof  being  on  the  plaintiff,  if  the  jury 
believe  the  deceased  required,  from  his  age,  such  prudence 
and  care,  the  plaintiff  must  affirmatively  show,  or  it  must 
appear,  from  all  the  evidence  in  the  case,  that  such  care  and 
circumspection  were  exercised  at  the  time  of  the  injury,  or  he 
cannot  recover. 

"If  the  jury  find  the  deceased  was  of  such  an  age  as  to 
require  the  custody  of  his  parents  to  insure  his  personal  safety 
when  in  the  streets,  and  if  it  appears  from  the  evidence,  that 
his  parents  knew  there  was  such  a  dangerous  place  in  the  tank, 
and  negligently  permitted  the  deceased  to  stray  and  wander 
in  the  streets  by  himself,  near  such  tank,  they  did  so  at  their 
own  peril,  and  their  neglect  must  be  imputed  to  the  infant, 
and  no  recovery  can  be  had  by  the  plaintiff. 

"The  jury,  in  this  case,  if  they  should  find  for  the  plaintiff, 
can  only  allow  such  damages  as  the  statute  authorizes.  The 
measure  of  damages  it  adopts  is  simply  a  compensatory  one, 
that  is,  that  which  will  make  good  the  loss  sustained.  That 
loss  must  be  a  pecuniary  loss,  and  be  measured  by  that 
standard,  and  arrived  at  as  nearly  as  the  circumstances  will 
admit.  The  mental  sufferings  or  grief  of  survivors,  or  loss  of 
domestic  or  social  happiness,  or  the  degree  of  culpability  of 
the  party  in  fault,  are  not  proper  elements  in  the  calculation 
of  damages.  The  jury  cannot  award  exemplary  or  vindictive 
damages.  They  must  ascertain  from  the  evidence  the  pecuniary 
loss  sustained,  as  nearly  as  they  can  approximate  thereto,  and 
make  that  good :  and  to  do  this,  the  testimony  in  the  case 
must  have  furnished  the  data  upon  which  the  jury  may  cal- 
culate or  approximate  to  an  estimate  of  the  pecuniary  value 
of  the  life  to  the  persons  for  whose  benefit  the  plaintiff  is 
entitled  to  damages.  To  ascertain  this  value  of  the  life  or  the 
loss  sustained,  the  jury  is  not  entitled  to  go  outside  of  the 
evidence  and  indulge  in  mere  speculation  and  conjecture." 

Which  said  above  instruction  the  court,  then  and  there, 
gave  to  the  jury,  with  the  addition,  however,  after  the  word 
"conjecture,"  of  the  following: 

•'Not  reasonably  made  from  the  evidence,  and  justifiable 
thereby;  but  must  found  their  estimate  upon  such  facts  in 
proof  as  tend  to  show  the  pecuniary  extent  of  the  loss  sus- 
tained ;  but  to  enable  the  jury  to  arrive  at  such  an  estimate, 
it  is  not  necessary  that  any  witness  should  have  expressed  an 
opinion  as  to  the  amount  of  such  pecuniary  loss,  but  the  jury 
may  themselves  make  such  an  estimate  from  the  facts  proved, 
taking  into  consideration  the  age  of  the  deceased,  and  such 
other  evidence  as  may  afford  them  the  means  of  making  the 
estimate." 
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To  the  giving  of  said  addition  to  said  instruction  six, 
defendant  excepted. 

Counsel  for  defendant  asked  the  following  instruction : 

"When  a  dangerous  place  is  made  in  the  street  by  the 
wrongful  act  of  parties  unknown,  or  without  the  authority  of 
the  city,  the  city  cannot  be  deemed  negligent  until  knowledge 
or  notice  of  the  defect  is  brought  home  to  her." 

Which  said  instruction  the  court  then  and  there  gave,  with 
the  addition  following: 

"But  if  a  long  and  unreasonable    delay    in    making    such 
repairs  shall  be  made  to  appear  from  the  evidence,  the  jury 
may  infer,  or  presume  notice,  and  find  for  the  plaintiff,  as  if 
express  notice  had  been  proved." 

To  the  giving  of  which  addition  to  instruction  seven 
defendant  excepted. 

Counsel  for  the  defendant  further  asked  the  court  to  give, 
but  the  court  refused  to  give,  to  the  jury  (and  for  such  refusal 
defendant  excepted)  the  following  instruction: 

"If  the  jury  believe  the  tank  in  question  was  reasonably 
safe  and  secure  for  all  such  persons  as  ordinarily  make  use  of 
the  streets  of  a  city,  the  city  is  not  liable  for  an  injury  result- 
ing from  its  insufficiency  to  prevent  or  guard  against  an 
extraordinary  occurrence  or  accident." 

The  court  then,  of  its  own  motion,  instructed  the  jury  as 
follows : 

"If  the  jury  shall  find,  from  the  evidence,  that  the  tank  or 
reservoir  spoken  of  by  the  witnesses  was  in  an  unsafe  and  inse- 
cure condition  at  the  time  of  the  alleged  drowning,  and  that 
the  same  had  been  in  such  condition  for  three  months,  or  any 
considerable  period  prior  to  that  time,  this  is  evidence  from 
■which  the  jury  may  infer  negligence  on  the  part  of  the  defend- 
ant. And  if  the  jury  shall  also  find,  from  the  evidence,  that 
the  said  tank  was  erected  by  the  defendant  for  municipal 
purposes,  then  it  was  the  duty  of  the  defendant  to  keep  the 
same  in  repair.  And  if  the  jury  shall  find  that  the  defendant 
has  been  guilty  of  such  negligence  in  keeping  the  same  in 
repair,  then  the  plaintiff  is  entitled  to  recover,  although  the 
jury  shall  find  that  no  express  notice  was  given  to  the  city  of 
the  unsafe  condition  of  the  tank ;  if  they  shall  also  find  that 
the  child,  Timothy  Major,  was  drowned  therein  without  any 
negligence  on  the  part  of  his  parents." 

To  the  giving  of  which  said  instruction  by  the  court  the 
defendant  excepted. 

The  jury  having  found  a  verdict  for  the  plaintiff,  and 
assessed  the  damages  at  eight  hundred  dollars,  the  defendant 
moved  the  court  for  a  new  crial,  because 

1.    The  verdict  is  contrary  to  the  law  of  the  case. 
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2.  The  verdict  is  contrary  to  the  evidence  in  the  case, 

3.  The  damages  assessed  by  the  jury  are  enormous  and 
excessive. 

4.  The  court  refused  to  give  the  first  and  last  instruction 
asked  by  defendant. 

5.  The  court  refused  to  give  defendant's  instructions  as 
asked,  and  gave  them  as  modified  by  the  court. 

The  court  overruled  said  motion  and  rendered  judgment  on 
the  verdict;  and  to  the  decision  of  the  court  overruling  said 
motion  and  rendering  judgment,  defendant  excepted  and 
prayed  this  appeal. 

J.  L.  Marsh  and  J.  L.  King,  for  Appellant. 
Heryey  and  Clarkson,  for  Appellee. 

Caton,  J.  The  first,  and  altogether  the  most  important 
question  here  is,  whether  the  case  is  within  the  statute,  and 
can  be  maintained.  The  person  for  whose  death  this  action  is 
brought  was  a  child,  four  years  of  age,  and  the  action  is 
brought  by  the  father  of  the  child,  as  administrator.  The  first 
section  of  the  statute  under  which  this  action  is  brought,  is  as 
follows : 

"That  whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  default,  and  the  act,  neglect  or  default 
is  such  as  would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such  case,  the  person  who, 
or  company  or  corporation  which,  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and  although 
the  death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony." 

This  is  a  new  cause  of  action  given  by  this  statute,  and 
unknown  to  the  common  law,  and  should  not  be  extended 
beyond  the  fair  import  of  the  language  used ;  but  this  it  would 
be  difficult  to  do,  for  the  language  is  very  broad  and  compre- 
hensive, embracing,  in  direct  and  positive  terms,  all  cases, 
where,  if  death  had  not  ensued,  the  injured  party  could  have 
maintained  an  action  for  the  injury.  This  would  seem  to  leave 
no  room  for  construction,  but  refers  us  at  once  to  the  inquiry, 
whether  an  action  could  have  been  maintained  by  the  child, 
for  the  injury,  had  he  survived  it.  The  act  says,  "then,  and 
in  every  such  case,"  the  action  shall  be  maintained.  To  give 
a  further  limitation  than  this  would  be,  not  to  construe  the 
statute,  but  to  expunge  or  disregard  a  portion  of  it. 

So  much  for  the  first  section  of  the  act,  and  the  clear  and 
positive  terms  in  which  it  is  expressed,  and  it  remains  to  be 
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considered  whether  the  legislature  intended,  by  the  provisions 
of  the  second  section  of  the  act,  to  create  a  further  limitation. 
The  second  section  provides  that  the  action  shall  be  brought 
in  the  names  of  the  personal  representatives  of  the  deceased 
parson,  and  further  provides  that  the  amount  recovered  "shall 
be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow 
and  next  of  kin  in  the  proportion  provided  by  law  in  relation 
to  the  distribution  of  personal  property  left  by  persons  dying 
intestate."  This,  it  is  contended,  impliedly  limits  the  action 
to  cases  where  the  person  leaves  a  widow  and  next  of  kin ;  in 
other  words,  where  the  deceased  was,  at  the  time  of  his  death, 
a  married  man,  for  the  presumption  of  law  is,  that  every 
deceased  person  leaves  heirs  who  are  capable  of  inheriting,  or 
next  of  kin.     Harvey  v.  Thornton,  14jlll.  R.  217. W 

This  entire  act,  like  all  others,  must  be  read  and  considered 
together,  in  order  to  arrive  at  the  true  meaning  of  the  legisla- 
ture, but  it  is  of  primary  importance  to  see  the  office  which 
each  section  was  designed  to  perform,  or  the  particular  purpose 
designed  to  be  accomplished  by  each.  In  the  framing  of 
statutes,  sometimes  each  section  is  designed  to  accomplish  a 
distinct  and  independent  purpose ;  and  sometimes  the  provis- 
ions of  one  section  are  intended  to  bear  upon  the  subject 
matter  of,  and  to  control  or  influence  the  construction  of 
another.  In  the  former  case,  where  each  section  or  clause  is 
framed  for  the  purpose  of  performing  a  distinct  and  inde- 
pendent office,  it  is  not  intended  by  the  legislature  that  it  shall 
be  controlled  or  qualified  by  another  section  or  clause,  the  sole 
object  of  which  was  to  effect  a  different,  distinct  and  inde- 
pendent purpose.  Such  was  evidently  the  case  here.  The  sole 
object  of  the  first  section  was  to  create  the  right  of  action, 
and  to  specify  in  what  cases,  or  for  what  wrongs,  it  might  be 
brought.  This  office,  and  this  alone,  is  performed  by  the  first 
section,  in  a  clear  and  unambiguous  manner.  The  purposes 
of  the  second  section  are  two,  but  distinct  from  and  entirely 
independent  of  the  first  section,  which,  so  far  as  its  object  was 
concerned,  was  complete ;  that  is,  it  had  created  a  right  of 
action,  and  specified  in  what  cases,  or  for  what  wrongs  it  might 
be  brought.  The  two  purposes,  distinct  from  this,  to  accom- 
plish which  the  second  section  was  framed,  were,  first,  to 
determine  by  whom  or  in  whose  name  the  action  should  be 
brought;  and,  second,  to  declare  for  whose  benefit  the  action 
should  be  brought,  or  how  the  money  recovered  should  be 
disposed  of  or  distributed.  The  first  purpose,  that  is,  declaring 
by  whom  the  action  shall  be  brought  is  declared  in  such 
a  way  as  to  leave  no  douht,  and  to  create  no   difficulty.     The 

(a)     Chicago  &c.  R.  R.  v.  Morris,  26  111.  R.  401,  402;  R.  R.  Co.  v.   Baron,   5  Wal. 
U.  S.  R.  106;  C  &  A.  R.  R.  Co.  v.  Shannon  Admr.,  43  HI.  R.  339. 
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action  is  to  be  brought  by  the  personal  representatives ;  that 
is,  by  the  executors  or  administrators.  But  the  difficulty 
arises  out  of  the  language  used,  when  providing  for  the  second 
object  designed  to  be  accomplished  by  the  second  section ;  that 
is,  for  whose  benefit  the  suit  is  to  be  brought,  or  how  the 
money  recovered  shall  be  disposed  of.  The  expression  is,  that 
it  shall  be  for  the  benefit  of  the  widow  and  next  of  kin  of  the 
deceased,  in  the  same  proportion  as  is  provided  by  law  for 
the  distribution  of  personal  estate  of  intestates.  Now,  was  it 
the  intention  of  the  legislature,  in  the  use  of  this  expression, 
to  limit  the  provisions  of  the  first  section  so  as  to  afford  the 
remedy  only  in  those  cases  where  the  deceased  left  a  widow? 
We  think  the  sole  object  of  this  provision  was  to  provide  for 
the  disposition  of  the  judgment  to  be  recovered  in  those  cases, 
while  the  first  section  had  already  given  a  cause  of  action. 
The  legislature  intended  that  the  money  recovered  should  not 
be  treated  as  a  part  of  the  estate  of  the  deceased.  They 
designed  to  exclude  creditors  from  any  benefit  of  it,  and  to 
prevent  its  passing  by  virtue  of  any  provisions  of  the  will  of 
the  deceased.  The  personal  representative  brings  the  action, 
not  in  right  of  the  estate,  but  as  trustee  for  those  who  had  a 
more  or  less  direct  pecuniary  interest  in  the  continuance  of  the 
life  of  the  deceased,  and  who  had  some  claims,  at  least,  upon  his 
or  her  natural  love  and  affection.  The  legislature  intended  that 
the  fruits  of  the  judgment  should  be  distributed  among  those 
to  whom  his  personal  estate  would  descend,  after  the  payment 
of  debts,  and  in  the  absence  of  a  will.  And  this  intention 
should  not  be  defeated  because  they  have  got  used  more  cir- 
cumlocution in  defining  the  cestui  que  trusts  who  are  to  receive 
the  fruits  of  the  judgment.  Had  the  words  widow  and  next 
of  kin  been  connected  by  the  conjunction  or  instead  of  and, 
still  all  cases  would  not  have  been  provided  for  according  to 
the  manifest  intent  of  the  legislature,  for  then  the  widow, 
where  one  is  left,  would  have  claimed  the  whole,  whereas  it 
is  intended  to  divide  it,  in  such  a  case,  between  the  widow  and 
next  of  kin,  according  to  our  statute  of  descents.  To  have 
expressed  the  full  meaning  of  the  legislature,  and  left  nothing 
to  implication,  it  would  have  been  necessary  to  have  added 
after  the  expression  "nest  of  kin"  the  words,  "or,  in  case  the 
deceased  leaves  no  widow,  then  for  the  exclusive  benefit  of  the 
next  of  kin."  The  courts  are  constantly  called  upon  to  supply, 
by  intendment,  this  absence  of  circumlocution  in  acts  of  the 
legislature,  in  order  to  give  effect  to  their  manifest  intention. 
Had  it  been  the  design  of  the  legislature  to  limit  the  action  to 
cases  where  the  deceased  leaves  a  widow,  they  would  certainly 
have  said  so,  in  the  appropriate  place,  in  the  first  section  of  the 
act,  instead  of  giving  the  action  in  all  cases  wnere  the  injured 
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party,  if  death  had  not  ensued,  could  have  maintained  an 
action  for  the  injury.  The  words  "then  and  in  all  such  cases" 
are  very  emphatic,  and  exclude  the  idea  of  a  limitation. 

We  can  see  nothing  in  the  policy  of  the  law  which  would 
lead  to  the  conclusion  that  the  legislature  intended  to  afford 
no  redress  to  orphan  children,  where  both  parents  are  killed, 
as  has  sometimes  happened,  while  a  remedy  would  have  been 
afforded  them  had  the  father  alone  been  killed,  and  the  mother 
left  to  assist  them.     The  pecuniary  loss  in  the  former  case 
would  certainly  be  greater  to  them  than  in  the  latter.       Other 
cases  of  dependence  and  deprivation  of  support    and    main- 
tenance, as  between  parent  and  child,  or  other  relation,  where 
the  justice  of  the  provisions  of  the  act  is  scarcely  less  manifest 
than  where  the  relation  of  husband  and  wife  existed.      But 
this  is  not  all.      Should  we  adopt  the  construction  contended 
for,  we   should  have   to  hold  that  no  remedy  is  given  to  the 
husband  for  the  loss  of  the  wife.      We  cannot  believe  that  the 
legislative    mind    was    actuated  by  such  narrow  and  limited 
intentions  when  framing  the  first  section  of  the  act,  which  alone 
gives   the  cause   of   action.      If  the  cause  of  action  is.  in  fact, 
given  by  the  first  section,  which  cannot,  in  truth,  be  denied,  even 
a  failure  to  provide  for  the  disposition  of  the  fruits  of  the  judg- 
ment to  be  recovered  could  hardly  be  allowed  to  repeal  any 
portion  of  the  first  section.     If  we  expect  to  find  all  of  the 
acts  of  the  legislature  perfect  and  harmonious,  devoid  of  all 
ambiguity,  or  even  incongruity,  we  shall  be  sadly  disappointed. 
It  is  no  new  task  imposed  upon  the  courts  to  seek  to  find  the 
meaning  of  the  legislature  in  laws,  some  of  the  provisions  of 
which  are  even  inconsistent  with,  and  contradictory  to,  each 
other.     Such,  however,  cannot  in  strictness  be  said  to  be  the 
case  here.    The  most  that  can  be  said  against  this  is,  that  it  is 
incomplete,   in   the  second   section,   in    describing  the  bene- 
ficiaries of  the  judgment  to  be  recovered,  while  there  is  neither 
ambiguity,    uncertainty  or  omission  in  the  first  section,    which 
gives  the  cause  of  action  and  specifies  in  what  cases  it  may  be 
maintained.     In  reading  each  section  we  must  bear  in  mind 
its  object  and  office,  and  give  effect  to  its  provisions  accord- 
ingly.    We  think  that  this  case  was  within  both  the  language 
and  policy  of  the  law,  and  it'is  our  duty  to  give   effect  to  the 
intention  of  the  legislature,  thus  plainly  declared. 

It  remains  briefly  to  examine  the  other  instructions  asked 
of  the  court,  the  first  having  been  already  disposed  of. 

The  qualification  to  the  sixth  instruction  presents  the  next 
ground  of  exception,  and  this,  it  is  admitted,  is  technically 
correct,  but  it  is  objected  to,  as  tending  to  mislead  the  jury. 
The  rule  is  correctly  stated  that  the  plaintiff's  damages  could 
only  be  estimated  for  the  pecuniary  loss  suffered  by  the  death 


360  OTTAWA, 

The  City  of  Chicago  v.  Major. 


of  the  deceased,  without  taking  into  the  account  the  mental 
anguish  or  bereaved  affections,  and  that  the  jury  must  make 
their  estimate  of  such  pecuniary  damage  from  the  facts  proved, 
and  that  it  was  not  necessary  that  any  witness  should  have 
expressed  an  opinion  of  the  amount  of  such  pecuniary  loss. 
In  this,  as  in  all  other  cases,  it  was  proper  for  the  jury  to 
exercise  their  own  judgment  upon  the  facts  in  proof,  by  con- 
necting them  with  their  own  knowledge  and  experience,  which 
they  are  supposed  to  possess,  in  common  with  the  generality 
of  mankind.  It  is  only  where  witnesses  are  supposed  to 
possess  a  skill  and  judgment  superior  to  the  generality  of 
mankind,  upon  a  particular  subject,  that  their  opinions  are 
allowed  to  go  to  the  jury,  for  the  purpose  of  supplying  the 
supposed  want  of  experience  and  judgment  of  the  jury. 
Where  such  aids  are  not  attainable,  or  are  not  produced,  then 
the  jury  must  be  guided  by  their  own  best  judgment,  applied 
to  the  facts  in  proof,  for  the  purpose  of  arriving  at  a  conclusion. 
The  qualification  given  to  the  seventh  instruction  asked  for 
the  city  was  proper.  It  told  the  jury  that  they  might  presume 
notice  to  the  city  of  the  defect  in  the  tank,  from  long  and 
unreasonable  delay  in  making  the  repairs,  and  find  as  if 
express  notice  of  the  defect  had  been  proved.  Ignorance  of 
the  defect  for  such  a  length  of  time  as  is  here  specified  would 
be  as  much  negligence  on  the  part  of  the  city  as  neglecting  to 
repair  after  the  actual  notice. 

The  eighth  instruction,  which  was  refused  was  this : 
"If  the  jury  believe  that  the  tank  in  question  was  reasona- 
bly safe  and  secure  for  all  such  persons  as  ordinarily  make  use* 
of  the  streets  of  a  city,  the  city  is  not  liable  for  an  injury 
resulting  from  its  insufficiency  to  prevent  or  guard  against  an 
extraordinary  occurrence  or  accident." 

This  instruction  was  asked,  and,  if  given,  would  have  been 
understood  in  reference  to  the  particular  facts  of  this  case,  and 
would  have  been  equivalent  ^instructing  the  jury  that  this 
child  had  no  business  in  the  streets,  and  that  the  city  was  not 
liable  for  negligently  leaving  the  tank  in  such  a  condition  as 
to  endanger  the  lives  of  such  children  in  the  streets.  Such 
we  apprehend  is  not  the  law,  and  the  court  properly  declined 
so  to  instruct  the  jury,  A  large  majority  of  children  living 
in  cities  depend  upon  the  daily  labor  of  both  parents  for  sub- 
sistence, and  these  parents  are  unable  to  employ  nurses,  who 
may  keep  a  constant  and  vigilant  eye  momentarily  upon  their 
children ;  and  we  cannot  hold,  as  a  matter  of  law,  that  every 
time  a  child,  four  years  of  age,  steps  into  the  street  unattended, 
the  mother  is  guilty  of  such  negligence  as  would  authorize 
every  reckless  or  careless  driver  to  run  over  and  trample  it 
down  with  impunity,  or  as  would  authorize  the  city  to  expose 
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traps  and  pit-falls  in  every  corner  of  the  streets,  in  which  a 
child  may  be  drowned  or  maimed.  Such  a  rule  of  law  ought 
to  depopulate  a  city  of  all  its  laboring  inhabitants.  In  this 
as  in  all  other  cases,  it  must  be  left  to  the  jury  to  determine 
whether  the  parents  of  the  child  have  been  guilty  of  negligence 
in  suffering  the  child  to  be  in  the  streets.  On  this  point  the 
court  justly  instructed  the  jury  in  the  last  instruction.  The 
jury  were  there  told  that  they  must  believe,  from  the  evidence, 
that  the  defendant  was  guilty  of  negligence,  which  produced 
the  injury,  in  not  keeping  the  tank  in  repair;  and  also  that  its 
parents  were  not  guilty  of  negligence;  and  in  another  part  of 
the  charge  they  were  told  that  the  burden  of  proof  rested  on 
the  plaintiff  to  show,  not  only  negligence  on  the  part  of  the 
city,  but  also  that  the  parents  were  not  negligent.^)  We  are 
satisfied  that  the  court  committed  no  error  in  its  decision  of 
the  questions  of  law  which  arose  on  the  trial. 

We  are  also  asked  to  reverse  the  judgment,  because  the 
court  below  refused  to  set  aside  the  verdict  for  the  reason  that 
is  is  not  supported  by  the  proof.  Without  going  into  a  review 
of  the  evidence,  it  is  sufficient  to  say  that  we  concur  in  opinion 
with  the  circuit  court  that  the  evidence  is  sufficient  to  support 
the  verdict.^ 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 

(a)  Galena  &c. ,  R.  R.  v .  Jacobs.  20  111.  R.  478;  Chicago  &c.  R.  R.  Co.  v.  Hazzard, 
26  itl.  385;  111.  C.  R  R.  v.  Goodwin,'  30  id.  118;  Courtin  v.  Ely,  37  111.  R.  340;  Chicago 
v.  Star,   42  id.  176. 

(6)  Damages,  Chicago  &c.  R.  R.  v.  Morris,  26  111.  R.  402  &c. ;  R.  R.  Co.  v.  Baron, 
5  Wal.  R.  106. 


The  People  on  the  relation  of  Henry  S.  Beebe,  v.  Daniel 
Evans,  Clerk  of  the  Recorder's  Court  for  the  cities  of  La 
Salle  and  Peru. 

APPLICATION  FOR  A  MANDAMUS. 

The  act  of  the  general  assembly,  approved  February  18th,  1857,  entitled  "An 
act  to  establish  a  recorder's  court  for  the  cities  of  La  Salle  and  Peru,"  is  uncon- 
stitutional. The  jurisdiction  of  such  courts  was  designed  to  be  limited  to 
territory  within  the  limits  of  cities. 

The  relator,  in  his  petition,  sets  out  the  establishment  of  the 
court  for  the  cities  of  La  Salle  and  Peru,  under  the  act  of  the 
general  assembly,  approved  February  18,  1857,  and  that  it 
has  jurisdiction  concurrent  with  the  circuit  court,  except  in 
cases  of  murder  and  treason,  the  appointment  of  Churchill  C. 
Coffing  as  judge  of  the  court,  his  acceptance,  etc.,  the  appoint- 
ment of  Daniel  Evans  as  clerk  of  the  court,  and  his  accept- 
ance, etc.  That  Evans  was  to  perform  for  the  said  court  the 
same  duties  that  were  performed  by  clerks  of  the  circuit 
23 


362  OTTAWA, 

The  People  v.  Evans. 


courts,  That  a  precipe  for  a  summons  was  presented  to  Evans, 
to  be  filed  by  him  in  his  office,  and  a  demand  for  a  process 
thereon,  tendering  him  his  fees,  etc.  That  Evans  refused  to  file 
the  precipe  and  issue  the  summons.  Wherefore  a  mandamus 
was  asked,  etc.  It  was  stipulated  that  an  alternative  manda- 
mus need  not  issue.  The  facts  stated  in  the  petition  were 
admitted.  Evans  assigned  as  the  only  excuse  for  his  refusal, 
the  unconstitutionality  of  the  act,  creating  the  court. 

Chumasero  and  Eldredge,  for  the  Relator. 

C.  Beckwith,  for  the  Respondent. 

Caton,  J.  The  question  presented  by  this  application  is, 
whether  the  act  creating  the  recorder's  court  of  the  cities  of 
La  Salle  and  Peru,  is  constitutional  or  not.  We  are  not  suffi- 
ciently advised  to  decide,  satisfactorily  to  ourselves,  many  of 
the  questions  which  might  be  raised  on  this  application,  but 
one  objection  to  the  act  presents  itself  to  our  minds  which  we 
think  is  fatal  to  it,  and  upon  which  alone  we  must  refuse  the 
application  for  a  mandamus. 

While  the  court  is  named  ''The  recorder's  court  of  the 
cities  of  La  Salle  and  Peru,  it  is,  in  fact,  a  court  for  the 
towns  of  La  Salle  and  Salisbury.  Its  jurisdiction  is  not 
limited  to  those  two  cities  territorially,  but  embraces  the 
whole  of  the  two  towns  last  named.  The  first  section  of  the 
act  in  defining  the  jurisdiction  of  the  court,  declares  that  it 
"shall  have  concurrent  jurisdiction  with  the  circuit  court  of 
La  Salle  county,  in  the  towns  of  La  Salle  and  Salisbury,  in  said 
county,  except  in  the  cases  above  excepted."  Those  excep- 
tions are  cases  of  murder  and  treason.  The  proviso  to  the 
first  section  of  the  fifth  article  of  the  constitution,  under  which 
alone  the  legislature  had  authority  to  establish  this  court, 
reads  as  follows :  "Provided,  That  inferior  courts  may  be 
established  by  the  general  assembly,  in  the  cities  of  this  state, 
but  such  courts  shall  have  a  uniform  organization  and  juris- 
diction." In  our  opinion,  this  limits  the  territorial  jurisdiction 
of  the  courts,  to  be  established  under  this  proviso,  to  the  cities, 
for  which  and  within  which  they  are  established.  It  does  not 
meet  the  spirit  and  intention  of  this  provision  of  the  constitu- 
tion to  establish  the  courts,  within  the  cities  nominally,  and  to 
require  their  session  to  be  held  within  the  city  limits,  but  its 
territorial  jurisdiction  was  intended  to  be  thus  circumscribed. 
They  were  intended  to  be  for  the  benefit  of  the  cities,  and  to 
meet  their  wants,  and  not  of  the  adjacent  country.  They  were 
designed  to  dispose  of  the  litigation  arising  in  the  cities.  If 
it  were  competent  for  the  legislature  to  extend  the  jurisdiction 
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of  the  court  to  the  two  towns  named,  it  would  have  been 
equally  competent  to  have  extended  it  to  the  whole  county 
of  La  Salle,  and  with  the  same  propriety  might  they  have 
extended  it  to  all  adjoining  counties,  or  even  the  whole  state. 
The  constitution  fixes  no  territorial  limit,  unless  it  be  to  the 
city  limits  within  which  the  courts  are  established,  and  we 
cannot  understand  the  constitution  as  leaving  an  unlimited 
discretion  in  the  legislature  as  to  the  territorial  jurisdiction 
of  these  local  courts;  for  local  courts  they  were  certainly 
designed  to  be.  Should  we  sustain  this  act,  then  are  the 
restrictions  contained  in  the  first  section  of  the  fifth  article 
gone,  and  the  legislature  is  at  full  liberty  to  create  a  class  of 
courts,  which  may  absorb  all  the  litigation  of  the  state,  if  they 
will  but  require  their  sessions  to  be  held  within  the  cities  of 
the  state.  This,  we  think,  is  in  manifest  violation  of  the  spirit 
and  intention,  as  well  as  the  letter,  of  the  constitution. 

We  should  have  been  willing  to  have  obviated  this  objection 
to  the  law,  by  holding  that  by  the  provision  of  the  constitution 
the  territorial  jurisdiction  of  the  court  should  be  limited  to 
the  city  limits,  and  to  that  extent  sustain  the  court,  could  we 
have  fairly  done  so.  "Were  the  extension  of  the  jurisdiction 
beyond  the  city  limits  contained  in  a  separate  clause,  so  that 
the  unauthorized  part  of  the  law  could  be  separated  from  that 
which  is  authorized,  we  might  possibly  have  held  that  part 
alone  to  be  unconstitutional.  But  here  we  find  one  broad 
grant  of  jurisdiction  to  the  entire  territory  of  the  two  towns, 
without  any  reference  to  the  city  limits  whatever.  Indeed, 
there  is  a  complete  misnomer  of  the  court,  for  it  should  be 
called  the  recorder's  court  of  the  towns  of  La  Salle  and  Salis- 
bury, and  it  is  no  more  constitutional  with  the  name  given  it 
by  the  act,  than  it  would  have  been  by  the  more  appropriate 
name  suggested,  or  any  other.  Had  such  been  its  name  few 
would  have  supposed,  for  a  moment,  that  it  would  have  been 
constitutional  for  any  purpose  As  well  might  the  legislature 
have  created  a  court,  with  jurisdictions  all  over  the  county, 
and  give  it  any  name,  say  the  common  pleas  of  La  Salle 
county,  and  provided  that  it  should  be  held  in  the  cities  of  La 
Salle  and  Peru,  and  imposed  the  same  duties  upon  the  muni- 
cipal authorities  in  reference  to  it,  which  this  act  does  in  refer 
ence  to  this  court.  For  aught  we  can  see  such  a  court  would 
have  been  just  as  well  authorized  as  this,  and  we  might,  with 
the  same  propriety,  have  sustained  it  by  limiting  its  jurisdic 
tion  to  the  city  limits,  as  we  can  this.  There  is  no  such  virtue 
in  the  name  given  to  this  court,  as  that  we  can  sustain  it  with 
its  present  name,  when  we  could  not  under  another.  We 
must  look  at  the  substance  of  the  act,  and  see  what  kind  of  a 
court  it  creates,  and  not  what  it  calls  it.     Had  the  act  created 
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a  city  court,  with  a  proper  and  authorized  territorial  jurisdic- 
tion, and  then  went  on  and  extended  that  jurisdiction  in  spe- 
cial cases,  or  even  generally,"over  the  forbidden  territory,  we 
should  have  had  some  chance  to  draw  a  line  of  demarcation 
between  that  portion  of  the  act  which  was  authorized  by  the 
constitution  and  that  which  was  not.  But  here  we  have  no 
such  line  of  separation.  There  is,  in  fact,  no  attempt  and  no 
intention  to  make  a  city  court,  with  the  required  limitation  of 
jurisdiction,  and  conferring  upon  it  some  unconstitutional 
powers,  which  may  be  lopped  off,  without  invading  or  destroy- 
ing some  part  of  the  act  which  may  be  constitutional.  The 
jurisdiction  granted  is  one  and  indivisable,  and  all  must  stand 
or  all  must  fall.  There  is  no  chance  to  separate  the  good  from 
the  bad. 

We  are  of  opinion  that  the  legislature  transcended  its  con- 
stitutional power  in  the  establishment  of  this  court,  and  that 
the  motion  must  be  denied.^ 

Motion  denied. 

(a)    Perry  v.  People,  14  HI.  R.  500;  Walsh  in  re.  17  Id.  161;  Stow  v.  People,  25  111. 
K.  81. 


The  County  op  Peoria,  Appellant,  v.  John  Harvey,  Appel- 
lee, and  the  same  appellant  in  divers  suits,  v.  George 
Debord,  Austin  H.  Gordon,  John  Nashan,  Chloe  E. 
Johnson,  David  Harvey,  William  McCoy  and  James 
Smith,  Appellees. 

APPEAL  FROM  PEORIA. 

By  the  act  of  11th  February,  1853,  a  road  was  established  from  Peoria  to  Rock 
Island,  when  it  should  be  viewed,  located  and  reported  by  commissioners;  when 
this  should  be  done,  the  damages  assessed  for  that  purpose  became  payable  abso- 
lutely, and  the  county  court  could  not  lawfully  withhold  them. 

Appeals  under  the  above  act,  may  ^be  taken  as  is  prescribed  for  taking  appeals 
from  justices  of  the  peace,  or  it  may  be  done  by  flling  certified  copies  of  the 
proceedings  of  the  commissioners  appointed  to  locate  the  road. 

Security  in  appeal  is  not  indispensible  in  all  cases,  where  not  required  by  statute 
or  by  the  court  granting  an  appeal,  the  appellate  court  may  not  be  without 
jurisdiction,  because  of  the  omission  to  give  security. 

This  is  an  appeal  from  the  assessmeut  of  damages  made  by 
commissioners  appointed  to  lay  out  a  state  road,  under  the 
act  of  February  11th,  1853.  No  damages  were  assessed  to 
appellee. 

The  assessment  was  made  by  commissioners  who  were  duly 
sworn,  etc.,  and  returned  by  them  to  the  county  court  of 
Peoria  county. 
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The  appeal  was  taken  by  filing  this  note  with  the  clerk  of 
the  county  court. 

John  Harvey,  who  is  owner  of  the  S.  W.  qr.  Sec.  33,  T.  11,  R.7E.,  and  the  N.  E. 
qr.  Sec.  4,  T.  10,  R.  7  E.,  in  Peoria  county,  appeals  from  the  assessment  of  damage 
by  the  commissioners  appointed  to  locate  said  road,  to  the  Circuit  Court  of 
Peoria  county,  and  states  the  damages  assessed  to  him  are  too  low,  and  entirely 
inadequate,  and  that  in  fact  his  damages  will  be  at  least  $4,000. 

JOHN  HARVEY, 
By  Pueple,  Sanger  &  Pkatt,  his  Attorneys. 

The  clerk  of  the  county  court  certified  that  said  note  was 
filed  in  his  office  the  12th  of  January,  1855  :  and  that  the  com- 
missioners did  not  assess  any  damage  to  plaintiff,  as  appears 
by  the  plat  on  file  in  this  office, 

The  cause  was  entered  at  the  March  term,  A.  D.  1855,  of 
the  Peoria  Circuit  Court. 

At  that  term  E.  G.  Johnson,  attorney  for  the  county  court, 
filed  a  motion  in  said  court  to  dismiss  the  appeal,  for  the 
following  reasons : 

1st.  Because  no  appeal  is  given  by  statute  in  the  first 
instance,  in  such  cases. 

2d.  Because  no  jury  of  householders  was  summoned  to 
assess  the  damage  in  this  case,  and,  therefore,  no  appeal  could 
be  taken  to  this  court. 

3d.  Because,  for  the  reasons  above  stated,  this  court  has  no 
jurisdiction  of  said  case. 

This  motion  was  overruled,  and  defendant  excepted,  and  a 
jury  ordered  to  be  impanneled  to  try  the  case.s 

The  county  then  objected  to  the  impanneling  of  a  jury  to 
try  said  case ;  because  said  court  had  no  "jurisdiction  to  try 
said  case,"  but  the  objection  was  overruled  and  defendant 
excepted. 

The  jury  was  then  sworn.  Plaintiff  then  offered  the  plat 
of  said  road  in  evidence,  and  also  the  report  of  the  commis- 
sioners, and  certificate  thereto  attached.  The  commissioners 
reported  that  they  had  laid  out  and  located  a  state  road  from 
Peoria  to  Rock  Island,  by  Princeville,  Lafayette  and  Bishop's 
Hill,  to  Rock  Island,  over  the  most  practical  route,  according 
to  the  plat,  and  that  whenever  damages  have  been  allowed  by 
them,  they  had  marked  the  amount  in  figures  upon  the  tract, 
and  upon  those  tracts  upon  which  nothing  is  marked  no 
damages  are  allowed. 

They  also  certify,  and  the  record  shows,  they  were  duly 
sworn. 

To  this  evidence  the  defendant  objected,  because  said  plat 
and  report  does  not  prove  a  legal  road,  and  because  it  does 
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not  tend  to  prove  said  road  was  ever  ordered  to  be  opened 
and  constructed ;  and  because  it  does  not  tend  to  prove  that 
either  the  county  court  or  board  of  supervisors  of  said  county 
had  passed  upon  the  question  of  damages,  or  ordered  the  road 
to  be  opened,  which  objection  was  overruled,  and  defendant 
excepted  and  admitted  the  plat  and  report. 

Plaintiff  then  offered  evidence  tending  to  prove  that  he  was 
in  possession  of  the  premises  described  in  said  appeal,  and  the 
amount  of  damages  of  said  road,  if  made  as  located. 

Here  the  plaintiff  rested.  Defendant  then  offered  in  evi- 
dence, a  lease  of  said  premises  to  said  plaintiff,  lor  a  term  of 
years,  and  evidence  tending  to  prove  that  plaintiff  was  not  the 
owner  of  said  premises,  but  tenant  only,  holding  under  said 
lease,  and  thereupon  moved  that  the  evidence  in  relation  to 
damage,  offered  by  the  plaintiff,  be  excluded,  but  the  court 
overruled  the  motion  and,  defendant  excepted.  The  plaintiff 
then  asked  the  court  to  instruct  the  jury  as  follows : 

"That  the  presumption  of  law  is  that  the  damage  will  be 
paid,  and  the  road  opened  as  soon  as  the  damages  are  legally 
assessed. 

"That  the  plaintiff  or  claimant  is  entitled  to  such  damages 
as  he  may  sustain  to  his  leasehold  interest  by  reason  of  the 
opening  of  the  road  indicated  by  the  survey  and  plat." 

Which  were  given,  and  the  defendant  then  and  there 
excepted. 

Defendant  then  requested  the  court  to  give  the  following 
instructions : 

1st.  If  the  jury  find,  from  the  evidence,  that  the  plaintiff  in 
this  case  is  not  the  owner  of  the  land  over  which  the  road 
passes,  but  is  a  tenant  for  years  under  a  lease  from  the  owner, 
the  plaintiff  is  entitled  to  no  damage. 

2d.  Before  the  road  can  be  opened  and  worked,  the  owner 
of  the  land  is  entitled  to  his  damages,  under  the  statute, 
provided  he  claim  the  same  in  a  reasonable  time. 

3d.  The  lessee  is  not  compelled  to  fence  the  said  road  at  any 
time,  and  should  not  receive  damages  for  occupation  of  the 
land  until  the  road  is  actually  opened  by  proper  authority, 
because  until  that  time  he  is  not  damnified. 

4th.  If  the  road  should  not  be  opened  during  the  continu- 
ance of  the  plaintiff's  leasehold  interest,  the  plaintiff  would  be 
entitled  to  no  damage. 

Said  instructions,  numbers  1,  3  and  4,  were  refused  by  the 
court,  and  defendant  excepted. 

The  jury  returned  a  verdict  for  plaintiff  and  assessed  his 
damages  at  $200. 

The  defendant  then  offered  a  motion  for  a  new  trial,  for  the 
following  reasons : 
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1.  Because  the  court  erred  in  entertaining  jurisdiction  of 
this  cause. 

2.  Because  there  was  no  evidence  that  said  road  had  been 
ordered  to  be  opened,  or  recognized  by  the  county  court,  or 
board  of  supervisors,  or  that  the  proper  authority  of  said  county 
had  ever  passed  upon  the  question  of  damages  in  this  case. 

3.  Because  there  was  no  evidence  offered  of  the  existence  of 
a  legal  record. 

4.  Because  the  court  refused  to  exclude  the  plaintiff's 
evidence  in  said  cause. 

5.  Because  the  verdict  in  said  case  is  against  the  law  and 
evidence. 

6.  Because  plaintiff  did  not  prove,  or  offer  to  prove,  that 
plaintiff  objected  to  the  said  road  being  laid  out  and  located 
over  said  premises,  or  that  the  plaintiff  claimed  damages  at 
the  time  said  road  was  located  over  said  premises,  or  that  he 
appealed  from  the  decision  of  the  commissioners  to  the  county 
court,  or  board  of  supervisors. 

The  court  overruled  the  motion,  and  the  defendant  excepted. 

Defendant  then  entered  a  motion  in  arrest  of  judgment, 
which  the  court  overruled  and  defendant  excepted. 

Thereupon  the  court  rendered  judgment  for  the  plaintiff  for 
$200  and  cost,  and  defendant  appealed  to  this  court,  and 
assigns  the  following  errors. 

1.  The  court  erred  in  not  dismissing  the  appeal. 

2.  The  court  erred  in  retaining  jurisdiction  of  the  case. 

3.  In  impanneling  a  jury. 

4.  In  admitting  improper  evidence  on  the  part  of  plaintiff. 

5.  In  excluding  proper  evidence  on  the  part  of  defendant. 

6.  In  giving  improper  instructions  on  the  part  of  plaintiff. 

7.  In  refusing  proper  instructions  on  the  part  of  defendant. 

8.  In  refusing  a  new  trial. 

9.  In  overruling  the  motion  in  arrest. 
10.  In  rendering  judgment  for  plaintiff. 

The  proceedings  in  the  other  cases  were  similar  to  the 
above.  The  other  appellees  were  owners  of  the  land,  and  the 
damages  were  different  in  the  different  cases.  The  cases  were 
heard  before  Gale,  Judge,  at  May  term,  1856,  of  the  Peoria 
Circuit  Court. 

"Wead  and  Williamson,  for  Appellant. 

N.  H.  Purple,  for  Appellees. 

Scates,  C.  J.  The  eight  foregoing  defendants  were  owners 
of  land  on  the  route  of  a  state  road,  each  of  whom  appealed 
from  the  award  of  damages  by  the  commissioners. 
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The  act  of  11th  February,  1853  (Acts  1853,  p.  194),  pro- 
vided for  the  location  and  establishment  of  a  state  road  from 
Peoria  to  Rock  Island.  When  reviewed,  located  and  reported 
by  the  commissioners,  the  road  was  established  by  the  act,  and 
the  damages  assessed  became  payable  absolutely.  No  discre- 
tion was  left  to  be  exercised  by  the  county  court  or  board  of 
supervisors. 

This  proceeding  has  been  resisted  in  the  court  below,  and 
here,  upon  the  supposition  that  the  county  authorities  pos- 
sessed the  powers  and  discretion  conferred  by  the  38th  section 
of  the  law  in  relation  to  roads  (Rev,  Stat.  p.  488,  sec.  38),  and 
that  the  proceedings  to  establish  a  public  road  must  be  under 
that  act.  But  we  regard  the  proceeding  as  being  wholly 
under  the  act  of  1853,  and  independent  of  the  judgment  of 
the  county  court.  Their  jurisdiction  and  authority  is  that  of 
passive  obedience  in  carrying  the  act  into  effect  by  paying  the 
damages  which  may  be  assessed,  and  causing  the  road  to  be 
opened  by  the  supervisors,  as  established  by  the  viewers  under 
the  act. 

There  was  no  necessity,  therefore,  on  the  part  of  the  land- 
holders, to  show  an  order  of  the  county  court  establishing  the 
road,  for  that  was  done  by  the  act.  Nor  could  the  court  defeat 
it,  by  a  refusal  to  pay  the  damages;  they  became  due  and 
payable  as  a  matter  of  debt,  when  duly  assessed,  and  the  county 
court  could  not  lawfully  withold  them.  People  ex  rel. 
Higgins  v.  The  City  of  Chicago,  18  111.  R.  276  ;  The  County 
of  Sa?igamotir.  Brown  et  al.,  13  111.  R.  207,  was  a  proceed- 
ing under  the  37th  section  of  the  general  law,  giving  the 
power  to  the  county  court  to  locate  and  establish  roads,  and, 
therefore,  unlike  this,  the  act  established  this  road.  The  com- 
missioners were  empowered,  both  to  locate  it,  and  assess  the 
damages  done  to  owners  of  land  over  which  they  located  it. 

This  they  did  and  reported  to  the  county  courts.  (See  Acts, 
1853,  p.  195,  Sees.  2,  3,  4,  5.)  Section  six  required  counties 
to  pay  the  damages  so  assessed,  and  section  seven  required  the 
road,  so  located,  to  be  opened  and  worked  as  a  public  high- 
way. Section  six  also  allowed  appeals  to  be  taken  as  then 
provided  by  law,  for  laying  out  roads  and  appraising  damages. 

This  must  be  done  under  the  provisions  of  the  38th  section 
of  Rev.  Stat.,  title  Roads,  p.  488,  for  the  act  in  relation  to  the 
"Right  of  Way."  Cap.  92,  so  far  as  public  highways  are  con- 
cerned, is  repealed  in  the  matters  of  assessing  damages,  as  held 
in  the  County  of  Sangamon  v.  Brown  et  al. 

The  38th  section  has  prescribed  no  particular  mode  or 
time  of  appealing.  The  4  th  section  of  the  act  in  relation  to  the 
"Right  of  Way"  (Rev.  Stat.  p.  478),  provided  for  taking 
appeals  in  such  cases,  in  the   same   manner,  etc.,  as    from 
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justices  of  the  peace.  But  as  that  act  is,  as  to  public  high- 
ways, repealed  by  the  act  in  relation  to  "roads,"  in  the 
following  chapter,  which  makes  other  and  specific  provision 
for  public  highways,  and,  in  general  terms,  simply  gives  an 
appeal  from  the  decisions  of  the  commissioner's  court,  without 
prescribing  in  what  manner  it  shall  be  taken.  This  is  the 
state  of  the  law  in  relation  to  taking  appeals  in  cases  of  laying 
out  roads  and  appraising  damages. 

The  act  of  1853,  under  which  these  proceedings  are  had, 
simply  provides  for  an  appeal,  as  now  provided  by  law,  in 
such  cases. (fl) 

How,  then,  should  appeals  be  taken  ?  Doubtless  an  appeal 
taken  in  the  mode  prescribed  for  taking  appeals  from  justices 
of  the  peace  would  be  a  valid  mode  of  exercising  that  right. 
But  we  cannot  say  that  it  is  the  indispensable  mode,  under 
section  38,  of  revised  statutes,  and  the  6th  section  of  the  act 
of  1853. 

There  are  many  modes  in  which  the  right  of  appeal  may  be 
exercised ;  and,  among  them,  we  cannot  deny  the  circuit 
court  jurisdiction  of  the  case,  in  the  mode  adopted  here,  of 
filing  certified  copies  of  the  proceedings  of  the  commissioners 
to  view,  locate  and  assess  damages.  The  giving  of  bond  and 
sureties  is  not  essential,  in  all  cases,  as  part  of  an  appeal,  but 
only  in  those  cases  in  which  it  is  required  by  statute,  or  by 
the  order  of  the  court,  allowing  the  appeal  in  cases  where  the 
court  possesses  power  to  prescribe  such  terms.  None  have 
been  prescribed  by  statute,  or  order  of  court,  in  this  case,  and 
we  cannot,  therefore,  deny  or  oust  the  jurisdiction. 

As  the  county  has  no  power,  discretion  or  judgment  to 
refuse  payment  of  the  damages,  or  to  open  the  road  as  located, 
the  defendant  is  absolutely  entitled  to  the  amount,  and  may 
have  judgment  therefor. 

The  eight  foregoing  cases  were  all  under  the  same  proceed- 
ing, being  different  owners  on  the  route  of  the  same  highway. 
The  only  difference  is,  that  in  the  first  case  against  John 
Harvey,  no  damages  were  allowed  him  by  the  commissioners. 
From  this  refusal  to  allow  him  damages,  his  right  of  appeal 
was  as  complete  as  each  of  the  others  to  whom  different  sum  s 
had  been  awarded  by  the  commissioners. 

Judgment  will  be  affirmed  in  such  case  for  the  amount 
recovered  in  the  circuit  court. 

Judgment  affirmed. 

(a)    Burns  v.  Henderson,  20111.  E.  264;  O.  &  M.  R.  R.  Co.  v.  Lawrence  Co.,  27 
111.  R.  50. 
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Mary  L.  Peters  et  al.,  Appellants,  v.   John  J.  Spillman, 

Appellee. 

APPEAL  FROM  TAZEWELL. 

A  will  which  bequeaths  all  the  property  of  the  testator  real  and  personal,  where- 
soever it  may  be,  carries  with  it  property  acquired  after  its  publication,  without 
a  repetition  of  any  formalities. 

The  question  in  relation  to  a  bequest  in  such  cases,  is  one  of  intention,  not  of 
power. 

This  was  an  action  of  ejectment,  brought  by  the  heirs  at 
law  of  Onslow  Peters,  by  their  next  friend,  John  Hamlin. 
The  cause  was  submitted  to  the  court,  Powell,  Judge,  presid- 
ing, without  the  intervention  of  a  jury.  The  court  found  for 
the  defendant,  Spillman,  and  the  plaintiff  appealed. 

The  plaintiffs  offered  in  evidence,  and  proved  upon  the  trial 
of  this  cause,  a  regular  chain  of  title  from  the  United  States 
to  Onslow  Peters,  the  ancestor  of  the  plaintiffs,  the  said  deed 
having  been  made  to,  and  the  title  vested  in,  the  said  Onslow 
Peters,  on  the  10th  day  of  January,  A.  D.  1855. 

The  plaintiffs  then  offered  in  evidence  the  will  of  Onslow 
Peters,  dated  the  13th  day  of  September,  A.  D.  1838,  and 
which  said  will  was  duly  proved  and  admitted  to  record  on  the 
11th  day  of  March.  A.  D.  1856,  which  said  will  and  the 
probate  thereof  are  as  follows,  to  wit: 

I,  Onslow  Peters,  do  make  and  publish  this,  my  last  will  and  testament,  hereby 
revoking  all  former  wills  by  me  made. 

I  bequeath  all  my  property,  real  and  personal,  wheresoever  the  same  may  be,  to 
my  beloved  wife,  Hannah  P.  Peters. 

I  appoint  my  said  wife  the  executrix  of  this,  my  last  will  and  testament.  My 
will  is,  that  my  said  wife  shall  not  be  required  to  give  any  bond  or  security  to  the 
judge  of  p^fcate  for  the  iaithful  execution  of  the  duties  of  executrix. 

In  witness  wnEREOF,  I  have  hereunto  set  my  hand  and  seal,  this  thirteenth  day 
of  September,  A.  D.  eighteen  hundred  and  thirty-eight. 

Plaintiffs  then  proved  that  Onslow  Peters  died  on  the  28th 
day  of  February,  A.  D.  1856.  Hannah  P.  Peters,  wife  of 
the  said  Onslow  Peters,  died  on  the  6th  day  of  October,  A.  D. 
1856.  Previous  to  her  death,  the  said  Hannah  P.  Peters, 
claiming  under  the  will  of  the  said  Onslow  Peters,  as  devisee 
in  said  will,  to  be  the  owner  in  fee  of  all  the  real  estate,  as  well 
as  personal,  of  which  the  said  Onslow  died  seized,  as  well  that 
which  he  acquired  subsequent  to  the  date  of  said  will  as  that 
which  was  acquired  prior  to  said  will,  on  the  27th  day  of 
September,  A.  D.   1856,  made  her  last  will  and  testament, 
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■which  was  duly  proved  and  admitted  to  record  on  the  11th 
day  of  October,  A.  D.  1856,  which  said  will  and  the  probate 
thereof  is  as  follows,  to- wit : 

I,  Hannah  P.  Peters,  widow  of  the  late  Onslow  Peters, 
deceased,  of  the  city  of  Peoria  and  State  of  Illinois,  being  of 
sound  mind  and  memory,  do  make  and  publish  this,  my  last 
will  and  testament,  revoking  and  annulling  all  others  by  me 
made : 

1st.  It  is  my  will  that  all  my  just  debts  and  that  my  funeral 
expenses  be  fully  paid ;  also,  that  the  just  debts  of  my  late 
husband,  Onslow  Peters,  be  fully  paid  and  discharged,  and  to 
that  end  hereby  authorize  and  empower  my  executors  herein- 
after named,  or  the  survivor  of  them,  to  sell  and  convey  such 
of  my  real  and  personal  estate  as  may  be  necessary  to  fully 
pay  said  indebtedness,  except  such  real  estate  as  is  herein 
conveyed  to  John  Hamlin,  in  trust  for  my  son,  Hugh  Peters. 

2d.  I  give  and  devise  unto  John  Hamlin,  aforesaid,  of  the 
city  of  Peoria,  Illinois,  and  his  successor  hereinafter  provided 
for,  the  following  described  real  estate,  situate  in  the  county  of 
Peoria,  and  State  of  Illinois,  to-wit :  All  of  my  right,  title  and 
interest  in  and  to  the  south-east  quarter  of  section  number  sev- 
enteen (17), in  township  number  eight  (8)  north,  range  number 
eight  (8)  east,  in  said  county,  containing  twenty-two  acres  or 
thereabouts,  and  on  part  of  which  is  now  situated  Thomas  S. 
Dobbin's  distillery,  upon  and  for  the  trusts,  intents,  purposes, 
and  with  and  subject  to  the  powers  and  provisos  hereinafter 
mentioned  and  expressed  of,  and  concerning  the  same,  that  is 
to  say,  upon  trust  in  the  first  place,  that  the  said  John  Hamlin 
or  his  successor  shall  do  by,  and  out  of  the  rents  and  profits  of 
the  said  premises  duly  satisfy  and  pay  at  all  times  and  seasons 
hereafter,  all  taxes  and  charges  as  shall  be  legally  assessed 
upon  said  land,  or  otherwise  become  legally  chargeable  upon 
the  same.  And  also,  that  the  said  John  Hamlin,  or  his  suc- 
cessor, shall,  during  all  the  time  and  continuance  of  this  trust, 
collect  all  rents  due  on  said  land  by  leases  now  outstanding, 
or  by  such  other  leases  of  any  part  or  all  of  said  premises  as 
hereafter  may  be  made  by  said  John  Hamlin,  or  his  successor, 
of  said  premises,  and  to  that  end  I  hereby  authorize  and  em- 
power the  said  John  Hamlin,  or  his  successor,  to  take  the  sole 
charge  of  said  premises  not  already  leased ;  to  renew  all  such 
leases  that  are  now  unexpired  of  such  premises,  or  any  part 
thereof,  when  the  same  shall  expire,  and  generally  in  his  dis- 
cretion, and  the  discretion  of  his  successor  aforesaid,  to  make 
the  best  disposition  by  way  of  lease  or  leases  of  said  premises, 
or  any  part  thereof,  for  the  purpose  of  procuring  the  greatest 
amount  of  yearly  income  from  the  same,  in  furtherance  of  the 
trust  hereinafter  described,  and  upon  further  trust  that  the 
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said  John  Hamlin,  or  his  successor,  shall  and  do  hold  and  use 
all  the  net  income  of  said  premises,  first  for  the  support  and 
maintenance   and  comfort  of  my  son,  Hugh  Peters,  for  and 
during  his  natural  life,  and  from  time  to  time  as   shall  be 
necessary,  and  in  his  the  said  John  Hamlin  or  his  successor's 
discretion,  pay  all  or  such  part  of  said  net  income.,  of  said 
premises  as  shall  be  necessary  for  the  support,  maintenance, 
subsistence  and  comfort  of  the  said  Hugh  Peters  during  his 
natural  life;  and  my  will  is,  and  I  do  hereby  direct,  that  the 
said  John  Hamlin,  or  his  successor,  shall,  and  do,  from  and  after 
the  decease  of  my  said  son,  Hugh  Peters,  and  after  paying  all 
expenses  of  the  last  sickness  and  funeral  expenses  of  the  said 
Hugh  Peters,  out  of  the  net  income  of  said  premises,  pay  all 
the  remaining  surplus  fund  or  funds  in  equal  proportions  to 
my  remaining  surviving  children  and  their  heirs  (except  as 
hereinafter   provided),   and   deliver   over   to    said   surviving 
children  and  their  legal  representatives  the  said  premises,  so 
far  as  the  said  John  Hamlin,  or  his  successor  aforesaid,  can  or 
shall  control  the  same,  in  the  possession  of  the  said  premises, 
and  also  deliver  over  to  them  or  their  legal  representatives  all 
titles,  deeds,  leases,  vouchers  and  papers  connected  therewith ; 
and  it  is  my  will  that  the  said  surplus  and  the  said  premises 
descend   equally  to   my  remaining  children  and  their   heirs 
forever,  except  as  hereinafter  provided.     Should  the  said  John 
Hamlin,  from  any  cause,  not  accept  the  trust  herein  created, 
or  should  he  die,  resign,  or  from  any  cause  be  incap  acitaed 
to  act  as  such  trustee,  it  is  my  will  that  the  judge  of  the 
circuit  court  of  said  Peoria  county,  and  State  of  Illinois,  shall 
appoint  some  fit  and  proper  person  to  act  as  such  trustee,  and 
stand  seized  of  the  premises   above   described  in  as  full  and 
complete  a  manner  as  said  John  Hamlin  will  or  can  have  by 
virtue  of  this  will,  and  with  all  the  powers,  rights  and  duties 
herein  conferred  upon  the  said  John  Hamlin,  and   that  the 
said  judge   shall  fill  any  vacancy  or  vacancies,  that  shall  or 
may  happen,  by  reason  of  their  being  no  trustee  to  carry  out 
the  trust  above  referred  to. 

3d.  I  give,  devise  and  bequeath  all  my  estate,  real  and 
personal,  subject  to  the  trust  aforesaid,  of  whichever  kind 
or  nature,  or  wheresoever  situated,  unto  my  children,  Mary 
L.  Peters,  Onslow  Peters,  Hannah  B.  Peters,  Eugene  P. 
Peters,  and  my  son-in-law,  George  S.  Blakeley,  to  them  and 
their  heirs  forever,  to  be  divided  equally  between  them — share 
and  share  alike — except  it  is  my  will  that  the  share  of  the  said 
George  S.  Blakeley  shall  be  for  his  natural  life  only,  and  from 
and  after  his  decease  shall  descend  in  equal  parts  to  my 
surviving  children,  their  heirs  and  legal  representatives 
forever. 
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4th.  It  is  my  will  that  my  son,  Onslow  Peters,  shall  not  in 
any  manner,  directly  or  indirectly,  have  the  control  or  use  of 
all  or  any  part  of  the  share  of  my  estate  herein  devised  to 
him,  or  that  he  may  be  entitled  to  by  virtue  of  this  will,  either 
from  the  decease  of  said  Hugh  Peters  or  otherwise,  until  he 
shall  have  attained  the  age  of  twenty-five  years,  except  in 
manner  following:  I  hereby  empower  the  said  John  Hamlin, 
or  his  successor,  in  the  trust  hereinbefore  created,  to  take  full 
and  complete  charge  and  control  of  the  share  that  my  said 
son,  Onslow,  shall  be  entitled  to  by  virtue  of  this  will,  until 
the  said  Onslow  shall  arrive  at  the  age  of  twenty-five  years, 
and  shall  lease  the  real  estate  and  make  loans  of  any  money 
that  may  be  a  portion  of  said  share,  until  he,  the  said  Onslow, 
shall  arrive  at  the  age  of  twenty-five  years,  and  shall  pay  over 
to  him  all  the  net  income  devised  therefrom,  after  deducting 
all  legal  charges  and  expenses  arising  out  of  and  from  the 
charges  and  control  of  his  said  share,  and  when  he  shall  arrive 
at  the  said  age  of  twenty-five  years  his  said  share  shall  be 
subject  to  his  sole  control  and  use  forever,  and  the  said  trustee 
will,  upon  his  arriving  at  said  age,  make  full  and  complete 
settlement  with  him,  the  said  Onslow,  and  deliver  to  him  all 
papers,  vouchers  and  moneys  to  him  belonging,  and  shall,  from 
time  to  time,  until  my  said  son  shall  arrive  at  the  age  of  twenty- 
five  years,  pay  to  him  the  said  net  income  arising  from  his  said 
share,  as  fast  as  the  same  shall  be  collected,  if  required. 

5th.  I  hereby  constitute  and  appoint  my  son-in-law,  George 
S.  Blakeley,  and  John  Hamlin,  and  the  survivor  of  them, 
executors  and  executor  of  this  my  last  will  and  testament. 

That  the  plaintiffs  in  this  suit  were  the  heirs  and  only  heirs 
at  law  of  the  said  Onslow  Peters  and  Hannah  P.  Peters. 

Soates,  C.  J.  On  the  13th  day  of  September,  1838,  0. 
Peters  made  and  published  his  will,  containing  the  following 
devise : 

"I  bequeath  all  my  property,  real  and  personal,  wheresoever 
the  same  may  be,  to  my  beloved  wife,  Hannah  P.  Peters." 

She  was  appointed  sole  executrix,  and  not  required  to  give 
security  as  such.  After  the  publication  of  the  will  the  testator 
acquired  the  land  in  controversy. 

The  only  question  is,  whether  this  after- acquired  land  passed 
by  the  will  ? 

The  power  to  dispose  of  and  convey  land  by  will  is  a  statu- 
tory, and  not  a  common  law  power,  and  must,  therefore, 
depend  for  its  extent  upon  legislative  intention,  as  indicated 
by  and  contained  in  the  frame  of  the  act.  Ths  English  acts, 
32  Henry  VIII. ,  and  34  and  35  Henry  VIII.,  and  I  presume 
it  is  so  in  those  states  of  the  Union  which  have  adopted  these 
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acts  in  substance,  did  not  dispense  with  the  common  law 
requisite  of  seizen  to  enable  a  party  to  convey,  which  was  as 
essential  by  will  as  by  deed.  Under  those  statutes  it  was, 
therefore,  a  question  of  power,  and  it  was'  held  that  a  testator 
could  not  pass  after-acquired  lands  without  a  republication  of 
his  will,  with  proper  laDguage  to  include  such  lauds,  and  with 
all  the  solemnities  essential  to  the  original  execution  and  pub- 
lication of  his  will. 

In  Willis  et  al.  v.  Watson  et  al.,  4  Scam.  R.  64,  we  have 
settled  the  true  construction  of  our  statute  of  wills  (Rev.  Stat. 
p.  536,  Sec.  1)  and  conveyances  (id.  p.  102,  Sec.  1),  as  enabling 
a  testator  to  convey  by  will  after-acquired  lands  without 
republication.  It  is,  therefore,  a  mere  question  of  intention 
in  the  testator  to  pass  such  lands,  and  not  a  question  of  power 
when  the  intention  is  clear.  The  authorities  referred  to  by 
plaintiffs,  7  John.  R.  394 ;  9  ibid.  312,  and  2  J.  J.  Marsh. 
R.  503,  respect  the  question  of  power,  and  have  no  applica- 
tion here.  The  will  is  simple,  plain,  short  and  explicit.  He 
gives  all  his  property,  real  and  personal,  wheresoever  the 
same  may  be,  The  intention  here  is  plain  and  cannot  be 
mistaken,  and  the  power  existed  to  carry  that  intention  into 
effect. 

There  is  no  ambiguity  in  the  language,  neither  is  there 
any  doubt  or  confusion  growing  out  of  the  condition  and  cir- 
cumstances of  testator,  devisee,  or  the  subject  matter  of  the 
devise,  which  calls  for  explanation  of  testator's  intention, 
either  by  parol  or  other  testimony.  We  need  not,  therefore, 
resort  to  the  written  memorandum  of  12th  January,  1856,  nor 
pass  upon  its  competency.  When  such  difficulties  are  pre- 
sented, the  excellent  rules  laid  down  in  Wigram's  Treatise  on 
Wills  will  aid  essentially  to  remove  all  difficulty.  See  1 
•  Greenlf.  Ev.  Sec.  287  and  note  3.  We  cannot  entertain  a 
doubt  that  this  land  passed,  by  the  devise  in  0.  Peters'  will, 
to  Mrs.  Peters,  and  which  did  not  descend  to  the  plaintiffs,  as 
heirs  at  law  of  0.  Peters,  in  which  right  they  have  deraigned 
title. 

Judgment  affirmed. 
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James  Lindsay  et  al.,  Appellants,  v.  George  L.  Davenport 
et  al.,  Appellees. 

APPEAL  FBOM  ROCK  ISLAND. 

A  court  of  equity  will  reform  a  deed  in  which  a  mistake  was  made  in  the  descrip- 
tion of  the  premises  intended  to  be  conveyed,  although  more  than  twenty  years 
have  elapsed  since  its  execution,  and  both  the  parties  to  it  are  deceased;  where 
no  rights  of  third  persons  have  intervened,  the  heirs  of  the  original  parties 
being  the  litigants,  (a) 

This  was  a  suit  in  equity,  commenced  in  the  Rock  Island 
Circuit  Court,  by  George  L.  Davenport,  'Bailey  Davenport, 
and  Susan  M.  Goldsmith,  devisees  under  the  will  of  George 
Davenport,  deceased,  against  James  Lindsay,  and  others,  heirs 
of  Thomas  Lindsay,  deceased,  to  correct  a  mistake  in  a  deed, 
and  to  enjoin  certain  actions  of  ejectment. 

On  the  12th  day  of  June,  1835,  George  Davenport  sold  to 
Thomas  Lindsay  his  claim  to  the  south-east  fractional  quarter 
of  section  thirty-six,  in  township  eighteen,  north  range  two, 
west  of  the  fourth  principal  meridian,  together  with  the  fraction 
in  front  of  it,  and  between  it  and  the  Mississippi  river,  and 
executed  unto  Thomas  Lindsay,  a  quit-claim  deed  therefor. 
By  a  mistake  of  the  draughtsman,  this  deed  was  made  to 
describe  the  "north-west"  fractional  quarter  of  said  section 
thirty-six,  instead  of  the  "south-east"  quarter  of  said  section, 
which  last  was  the  tract  intended  to  be  described  therein. 
This  deed  of  June  12th,  1835,  from  George  Davenport  to 
Thomas  Lindsay,  was  as  follows,  viz. : 

Know  all  men  by  these  presents,  That  George  Davenport,  of  Rock  Island 
county,  in  the  State  of  Illinois,  for  and  in  consideration  of  the  sum  of  two 
hundred  dollars,  to  him  in  hand  well  and  truly  paid  by  Thomas  Lindsay,  of  Farn- 
hamsburg,  in  the  State  of  Illinois,  at  and  before  the  sealing  and  delivery  hereof, 
the  receipt  whereof  is  hereby  acknowledged  by  the  said  George,  who  thereof 
doth  acquit  and  forever  discharge  the  said  Thomas,  his  heirs,  executors  and 
administrators,  by  these  presents;  has  released  and  forever  quit-claimed,  and  by 
these  presents  does  release  and  forever  quit-claim  unto  the  said  Thomas  Lindsay, 
and  his  heirs  and  assigns,  all  the  estate  and  estates,  shares,  purports  and  dividends, 
rights,  title,  interests,  property,  claims  and  demands,  whatsoever,  of  him,  the  said 
George  Davenport,  in  law  or  equity,  or  otherwise  howsoever,  of,  in,  to,  or  out  of 
all  that  tract  or  parcel  of  land,  known  and  designated  as  the  north-west  fractional 
quarter  section  number  thirty-six  (36) ,  in  township  eighteen  (18) ,  of  the  second 
range  of  townships,  west  of  the  fourth  principal  meridian,  containing  one  hundred 
and  ten  and  eighty-five  one-hundredths  acres.     Also,  all  the  fractional  tract  or 
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parcel  of  land  lying  between  the  aforesaid  described  tract  and  the  Mississippi 
river,  containing  five  and  seven  one-hundredths  acres  (in  the  actual  possession 
and  seizin  of  the  said  George  Davenport  now  being) ,  the  aforesaid  lands  being 
situated  in  the  State  of  Illinois,  to  have  and  to  hold  all  and  singular  the  premises 
hereby  remised  and  released,  or  mentioned,  or  intended  so  to  be,  with  the  appur- 
tenances, unto  the  said  Thomas  Lindsay,  his  heirs  and  assigns,  to  the  only  proper 
use  and  behoof  of  the  said  Thomas  Lindsay,  his  heirs  and  assigns,  forever;  so 
that  neither  the  said  George  Davenport,  his  heirs  nor  assigns,  nor  any  other 
person  or  persons  whosoever,  lawfully  claiming,  or  to  claim  by,  from  or  under 
him,  the  said  George,  shall,  or  may,  at  any  time  or  times  hereinafter,  have,  claim, 
challenge,  or  demand,  any  estate,  right,  title  or  interest  of,  in,  to,  or  out  of  the 
said  tract  or  parcel  of  land  hereby  remised,  released,  or  mentioned,  or  intended  so 
to  be,  with  the  appurtenances,  or  any  part  or  parcel  thereof,  but  thereof  and  there- 
from shall  and  will  be  utterly  excluded,  and  forever  debarred  by  these  presents. 

In  witness  Whereof,  The  said  George  Davenport  has  hereunto  signed  his 
name  and  affixed  his  seal,  this  twelfth  day  of  June,  Anno  Domini,  eighteen 
hundred  and  thirty-five,  at  Rock  Island,  in  Rock  Island  county,  in  the  State  of 
Illinois. 

GEORGE  DAVENPORT,     [seal.] 

In  presence  of  J.  Emerson. 


This  deed  was  not  acknowledged,  and  was  not  recorded 
until  May,  1854.  It  is  conceded  that,  at  the  date  of  this  deed, 
George  Davenport  had  only  what  was  called  a  squatter's 
claim  to  the  said  south-east  fractional  quarter  of  said  section 
thirty-six — the  tract  which  was  intended  to  be  described  in 
said  deed. 

At  the  November  term,  1854,  of  the  Rock  Island  Circuit 
Court,  James  Lindsay,  and  others,  heirs  of  Thomas  Lindsay, 
instituted  ejectment  suits  for  the  possession  of  said  north-west 
fractional  quarter  of  section  thirty-six  (36),  against  the  devisees 
of  George  Davenport,  deceased.  This,  it  is  alleged,  is  the  first 
claim  ever  made  by  said  Thomas  Lindsay,  or  his  heirs,  under 
said  quit-claim  deed  to  the  said  north-west  fractional  quarter 
section,  or  any  part  thereof. 

The  complainants  thereupon  filed  their  bill  in  equity, 
alleging  that  it  was  the  intention  of  the  parties  to  this  deed  to 
describe  the  "south-east"  fractional  quarter  of  said  section 
thirty-six,  and  not  the  "north-west"  fractional  quarter  thereof; 
and  that  the  word  "north-west"  was  inserted  therein  instead 
of  the  word  "south-east,"  through  the  mistake  and  inadvert- 
ance  of  the  draughtsman.  Complainants  pray  to  have  this 
mistake  corrected,  and  to  have  said  ejectment  suits  enjoined. 

James  Lindsay,  and  others,  thereupon  filed  their  cross  bill, 
praying  that  said  George  L.  Davenport,  and  others,  be  required 
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Caton,  J.  We  are  of  the  opinion  that  the  demurrer  to  the 
two  special  pleas  was  properly  sustained  by  the  court  below. 
They  justify  the  trespass  complained  of,  under  an  order  issued 
by  the  commissioners  of  the  town  of  Hanover,  directing  the 
defendant,  Guptail,  who  was  overseer  of  highwa3Ts,  to  open  a 
public  highway  on  the  line  between  sections  30  and  31,  in  that 
town,  but  they  nowhere  show  that  there  was  a  legally  laid  out 
highway  there.  Unless  there  was  such  highway  there,  the  com- 
missioners of  highways  had  no  authority  to  order  a  road  to  be 
opened.  They  had  no  jurisdiction  to  act  in  the  premises,  and 
their  order  to  the  defendant  was  a  simple  nullity,  conferring 
upon  him  no  authority  whatever.  Only  m  such  a  case  does  the 
statute  authorize  them  to  issue  such  an  order.  Upon  the  argu- 
ment, an  attempt  was  made  to  liken  this  order  to  a  writ  issued 
by  a  court  of  justice,  which,  if  regular  upon  its  face,  and  ema- 
nating from  a  court  having  authority  to  issue  such  writs,  is  a 
justification  to  a  ministerial  officer  who  executes  it,  although  in 
fact  it  is  issued  in  a  case  not  warranting  it.  In  such  a  case,  the 
ministerial  officer  is  not  bound  to  go  behind  the  writ  and  inquire 
into  the  regularity  of  the  previous  proceedings.  Were  the  cases 
analagous,  the  argument  would  be  conclusive;  but  they  are  not. 
The  commissioners  of  highways  do  not  constitute  a  court  in  any 
sense,  although  some  portion  of  their  duties  may  be  of  a  judi- 
cial character.  Yet  this  is  so  in  a  very  limited  sense,  and  the 
duty  in  question  was  not  of  that  character.  Kot  only  the  com- 
missioners themselves,  but  others  who  would  seek  a  justification 
under  their  orders,  must  take  the  responsibility  of  showing  that 
a  case  existed  which  justified  them  in  issuing  their  order,  (a) 

This  the  pleas  do  not  show,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(rr)   Ante.  310. 


John  S.  Thompson,  Plaintiff  in  Error,  v.  Isaac  Strain,  Defend- 
ant in  Error. 

ERROR  TO  McLEAX. 


Where  one  of  two  pronhssors  of  a  note  is  sued,  and  it  does  not  appear  on the  face 
of  the  declaration,  or  other  pleading  ofthe  plaintiff,  that  the  other  promissoris 
living,  the  error  cannot  be  taken  advantage  of  at  the  trial,  but  must  be  pleaded 
in  abatement. 

The  declaration  avers  that  said  defendant,   with  one   R.  C. 
Baker,  who  is  not  sued  in  this  action,  made  his  certain  promis- 
sory note,  etc.     A  copy  of  the  note  signed  by  Baker  and  Strain 
24 
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was  filed  with  the  declaration.  A  demurrer  was  filed  to  this 
declaration,  and  was  sustained  by  the  Circuit  Court  of  McLean 
county,  Daws,  Judge,  presiding,  at  September  term,  1854. 

The  plaintiff  below  sned  out  this  writ,  and  assigns  for  error, 
the  sustaining  of  the  demurrer  to  the  declaration. 

J.  C.  Walker,  for  Plaintiff  in  Error. 

C.  H.  Moore,  for  Defendant  in  Error. 

Caton,  J.  This  case  differs  from  that  of  Puschel  v.  Huover,  (a  ) 
decided  at  this  term,  only  in  this :  in  that  case,  it  appeared  on 
the  face  of  the  declaraeion  that  another,  who  is  not  sued,  made 
the  note  sued  on,  with  the  defendant,  and  this,  it  is  insisted, 
may  be  taken  advantage  of  by  demurrer,  because  it  appears  on 
the  face  of  the  declaration  that  another  should  have  been  sued 
with  the  defendant.  I  have  examined  the  cases  with  some 
attention,  and  find  that  the  text  in  Chitty  is  sustained  by  the 
decisions  of  the  courts.  After  stating  that  the  non- joinder  of  a 
defendant  cannot  be  taken  advantage  of  on  the  trial,  but  must 
be  pleaded  in  abatement,  the  author  says :  "  If,  however,  it 
expressly  appear  on  the  face  of  the  declaration  or  some  other 
pleading  of  the  plaintiff,  that  the  party  omitted  is  still  living, 
as  well  as  that  he  jointly  contracted,  in  that  case,  the  defendant 
can  demur,  move  an  arrest  of  judgment,  or  sustain  a  writ  of 
error."  I  am  not  satisfied,  indeed,  that  this  does  not  state  the 
exception  broader  than  it  can  be  sustained  on  principle,  for  the 
plaintiff  could  reply  to  a  plea  in  abatement,  of  the  non-joinder 
of  defendants,  that  the  parties  not  sued  were  infants,  or  non 
compos  when  the  promise  was  made,  as  well  as  that  he  had 
deceased  before  the  commencment  of  the  suit.  It  is  sufficient, 
however,  for  our  present  purpose  to  remark,  that  it  does  not 
appear  on  the  face  of  the  declaration  or  other  pleading  of  the 
plaintiff,  that  the  other  party  who  made  the  note  was  still  living. 
The  judgment  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 

(a)  Ante.  310  and  notes. 
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George  Hulme  et  aL,  Appellants,  v.  Robert  L.  Renwick,  Ap- 
pellee, and  Isaac  Cook,  Appellant,  v.  Same,  Appellee. 

APPEAL  FPvOMCOOK  COUNTY  COUET  OF  COMMON  PLEAS. 

In  declaring  upon  bills  of  exchange  and  promissory  notes,  the  statement  of  the 
liability  which  constitutes  the  consideration,  is  sufficient,  without  specially 
alleging  a  consideration . 

In  declaring  upon  simple  contracts,  it  is  necessary  that  a  consideration,  good  in 
itself,  should  be  alleged. 

The  questions  presented  in  these  cases  are  precisely  similar. 
The  facts  and  points  raised  are  fully  stated  in  the  opinion  of 
the  court. 

The  cases  were  heard  before  J.  M.  Wilson,  Judge,  at  Feb- 
ruary term,  1855,  of  the  Common  Pleas  Court. 

Blackwell,  Balllngall  and  Underwood,  for  Appellants. 

E.  B.  McCagg,  and  Shumway  and  Waite.  for  Appellee. 

Skinner,  J.  This  was  an  action  of  assumpsit.  The  declara- 
tion is  as  follows : 

State  of  Illinois,  1  gg 
Cool:  County*         J    "  ' 

Cook  County  Court  of  Common  Pleas,  of  Feb- 
ruary term,  A.  D.  lSiw. 

Robert  L.  Renwick,  plaintiff  in  this  suit,  by  Scammon  and  McCagg,  his  attor- 
neys, complains  of  George  Hulme  and  J.  Stockton  White,  now  or  late  co-part- 
ners, doing  business  under  the  name,  style  and  description  of  Hulme  &  ^Yhite. 
defendants  in  this  suit,  of  a  plea  of  trespass  on  the  case  ou  promises. 

For  that,  whereas,  one  George  Hulme,  under  the  style  and  description  of 
George  Hulme,  heretofore,  to  wit :  on  the  sixteenth  (1G)  day  of  October,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty- four,  (1854,)  in  St.  Louis, 
to  wit :  at  Chicago,  in  the  county  of  Cook,  aforesaid,  made  his  certain  bill  of  ex- 
change, in  writing,  and  directed  the  same  to  said  defendants,  under  the  name, 
style  and  description  of  Messrs.  Hulme  &  White.  Chicago,  111.,  and  thereby  re- 
quired the  said  oefendants  to  pay  to  the  order  of  I.  Cook,  two  thousand  dollars, 
value  received,  sixty  days  after  date,  which  period  has  now  elapsed  ;  and  the 
said  defendants  then  and  there,  under  the  name,  style  and  description  of  Hulme 
&  Wrhite,  accepted  the  said  bill  of  exchange,  and  the  said  I.  Cook  then  and  there 
ndorsed  the  said  bill  of  exchange,  and  then  and  there  delivered  the  said  bill,  so 
indorsed,  to  the  said  plaintiff:  and  the  said  defendants  then  and  there  promis- 
ed the  said  plaintiff  to  pay  the  said  bill,  according  to  the  tenor  and  effect  thereof, 
and  of  the  said  acceptance  and  indorsement : 

And  whereas,  also,  the  said  defendant  afterwards,  to  wit :  on  the  first  day  of 
January,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  fifty-five,  to  wit: 
at  Chicago,  in  the  county  of  Cook  aforesaid,  became  and  were  indebted  to  the  said 
plaintiff,  in  the  sum  of  four  thousand  dollars,  for  goods,  wares  and  merchandise, 
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before  that  time,  "and  then  sold  "and  delivered  by  the  said  plaintiff  to  the  said 
defendants,  at  their  special  instance  and  request ;  and  in  the  sum  of  four  thous- 
and dollars,  for  work  and  labor  done,  aud  materials  for  the  same,  provided 
jjj  the  said  plaintiff,  for  the  said  defendants,  at  their  special  instance  and  request  5 
and  in  the  sum  of  four  thousand  dollars,  for  money  then  and  there  lent  by  the  said 
plaintiff  to  the  said  defendants,  at  their  special  instance  and  request;  and  in  the 
sum  of  four  thousand  dollars  for  money  then  and  there  paid  by  the  said  plaintiff 
f  jr  the  use  of  the  said  defendants ,  at  their  special  instance  and  request ;  and  in  the 
sum  of  four  thousand  dollars  for  money  then  and  there  received  by  the  said  de- 
fendants to  the  use  of  the  said  plaintiff;  and  in  the  sum  of  four  thousand  dollars, 
for  interest  due  from  the  said  defendants  to  the  said  plaintiff,  for  and  in  respect  of 
the  said  plaintiff  having  forborne  and  given  day  of  payment  of  money  due  from 
the  defendants  to  the  said  plaintiff,  at  the  defendants'  request,  for  a  long  time 
then  elapsed ;  and  in  the  sum  of  four  thousand  dollars,  for  money  found  to  be  due 
from  the  defendants  to  the  plaintiff,  on  an  account  then  and  there  stated  be  iween 
them,  &c. 

And  whereas,  the  said  defendants  afterwards,  to  wit:  on  the  day  and  year 
last  aforesaid,  in  the  county  aforesaid,  respectively  promised  to  pay  the  said  sev- 
eral sums  of  money  respectively  to  the  plaintiff  on  request,  yet  they  have  disre- 
garded their  promises,  and  have  not  paid  any  of  the  said  moneys,  or  any  part 
thereof,  to  the  plaintiff,  although  often  requested  so  to  do,  to  the  plaintiffs  dam- 
age of  four  thousand  dollars,  and  therefore  he  brings  this  his  suit. 

SCAMMON  &  McCAGG, 

Plaintiff's  Attorneys.*' 

To  this  declaration,  and  each  count  thereof,  the  defendants 
below  demurred  specially,  and  assigned,  among  other  causes, 
the  following  : 

"  Because  in  the  said  first  count  no  consideration  for  the 
promise  of  the  said  defendants  is  alleged." 

"  Because  no  breach  of  the  promise  in  said  first  count  men- 
tioned is  alleged  in  said  declaration.'' 

"'  Because  no  consideration  is  alleged  in  said  second  count  for 
the  several  promises  therein  set  forth." 

Issue  being  joined  upon  this  demurrer,  the  same  was  over- 
ruled;  and  the  defendants  below  electing  to  stand  by  their 
demurrer,  judgment,  nil  dicit,  was  entered.  The  only  question 
for  this  court  to  decide,  is,  whether  the  court  below  erred  in 
overruling  the  demurrer.  It  is  insisted  that  the  first  count  of 
the  declaration  is  so  bad,  for  the  reason  that  no  consideration  is 
alleged  for  the  promise  therein  stated.  ISTo  such  allegation  is 
necssary.  In  declaring  upon  bills  of  exchange  and  promissory 
notes,  the  statement  of  the  liability  which  constitutes  the  con- 
sideration is  sufficient,  without  specially  alleging  a  consideration. 
1  Chitty's  PL  321^;  Walters  v.  Short,  5  Gil.  259  ;  Prior  v. 
Linsey,  3  Bibb.  76". 

It  is  contended  that  the  first  count  is  bad,  because  no  breach 
of  the  promise  in  said  count  stated,  is  alleged.  This  is  not  true. 
The  general  allegations  at  the  eenclnsion  of  the  declaration,  of  a 
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promise  "  to  pay  the  said  several  sums  of  money,"'  etc.,  and 
that  the  defendants  ''have  disregarded  their  promises,  and  have 
not  paid  any  of  said  sums  of  money,  or  any  part  thereof,"  refer 
as  well  to  the  special  as  to  the  common  count,  and  constitute 
sufficient  averment  of  both  promise  and  breach. 

The  second  count,  being  the  common  counts,  is  obnoxious  ^to 
special  demurrer,  for  want  of  an  allegation  of  a  considera- 
tion for  the  promise  to  pay  the  sums  of  money  in  the  second 
count  mentioned.  As  before  stated,  in  declaring  upon  bills  of 
exchange,  negotiable  and  mercantile  paper  generally,  which 
upon  their  face  import  a  consideration,  the  averment  of  their 
execution  is  enough  ;  for,  if  duly  executed,  the  law  presumes  a 
valid  consideration.  But,  in  other  cases,  in  declaring  upon  sim- 
ple contracts,  it  is  necessary  that  a  consideration,  good  in  itself, 
should  be  alleged. 

The  consideration  for  the  promise  at  the  conclusion  of  the 
declaration,  so  far  as  it  relates  to  the  second  count,  is  past  and 
executed.  It  was,  therefore,  only  necessary  to  allege  such  con- 
sideration in  general  terms  :  "in  consideration  of  the  premises." 
1  Chitty's  PI.  323.  Without  this  or  an  equivalent  reference  to 
the  consideration,  none  with  certainty  appears  for  the  promise 
alleged.  The  precedents  are  uniform,  consistent  with  the  prin- 
ciples of  pleading,  and  we  do  not  feel  justified  to  depart  from 
them  to  avoid  reversing  the  judgment  in  this  case.  Bouvier's 
Law  Dictionary,  title  "  Indebitatus  Assumpsit."  (a) 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)  Demurrer  being  several  and  1st  count  only  good,  it  was  properly  overruled.     San- 
ford  vs.  Gaddis,  13  111.  K.  329. 


Peter  W.  Balling  all,  Plaintiff  in  Error,  v.  William  H.  Brad- 
ley, administrator,  etc. ,  et  al. ,  Defendants  in  Error. 

ERROR  TO  ROCK  ISLAND. 

To  take  a  case  out  of  the  statute  of  "frauds,  there  must  be,  or  must  have 
been,  some  written  evidence  of  an  agreement  between  the  parties. 

At  the  April  special  term,  1840.  of  the  Circuit  Court  of  Jo 
Daviess  county,  complainant  filed  his  bill  for  relief,  averring  that 
on  the  11th  of  January,  1837,  complainant  executed  a  mortgage 
to  HezekiahH.  Gear,  on  lot  No.  36,  on  west  side  of  Main  street, 
in  Galena,  to  secure  payment  of  the  sum  mentioned  in  mortgage. 
Afterwards  Gear  commenced  an  action  on  the  mortgage,  and  de- 
cree  of  foreclosure   for   $336.40  was  rendered  at  the  October 
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Afterwards  complainant  took  the  case  to  the  Supreme  Court 
on  writ  of  error,  and  at  the  December  term,  1842,  the  decree  of 
Circuit  Court  was  reversed,  and  mortgage  remained  unf'oreclosed. 

At  July  term,  1837,  of  said  Circuit  Court,  Crow  and  Tevis 
recovered  a  judgment  against  complainant  for  $216.23,  and  on 
the  4th  of  November,  1840,  a  writ  of  venditioni  exponas  issued 
on  the  last  judgment,  and  a  special  execution  on  the  first  judg- 
ment, dated  the  same  day,  both  directed  to  sheriff  of  said 
county,  and  upon  both  of  which  the  sheriff,  on  the  26th  of  Jan- 
uary, 1841,  sold  the  above  property,  as  complainant,  to  Scheimer 
and  Duncan  for  $2,010,  in  full  payment  of  the  judgments,  in- 
terest and  costs.  On  the  23d  of  May,  1842,  sheriff  made  deed 
to  purchaser  Duncan,  which  recites  that  Scheimer  assigned  his 
interest  in  certificate  of  purchase  to  Duncan.  October  21, 1837, 
complainant  executed  another  mortgage  on  same  property  to  said 
Scheimer  for  sum  mentioned  in  mortgage,  upon  which  judgment 
of  foreclosure  was  entered  at  June  term,  1841,  against  com- 
plainant for  $2,134,  in  favor  of  Scheimer,  upon  which  a  special 
execution  issued  February  1,  1842,  and  the  property  sold  thereon 
February  26,  1842,  to  Scheimer  and  Duncan  for  $2,296,  in  full 
satisfaction. 

That  on  the  23rd  of  May,  1843,  sheriff  executed  deed  to 
Duncan. 

After  the  first  sale,  and  before  June  term  of  Circuit  Court, 
1841,  while  Duncan  and  Scheimer  were  jointly  interested  in  the 
property  under  the  first  purchase,  Scheimer  wishing  to  recover 
judgment  in  time  to  redeem  from  first  sale  as  judgment  creditor, 
and  fearing  a  delay  if  complainant  appeared  to  defend,  agreed 
that  if  complainant  would  confess  judgment  for  amount  claimed 
in  mortgage,  and  permit  him  to  redeem  as  such  judgment  cred- 
itor, from  the  first  sale,  he  would  so  redeem  and  save  the  prop- 
erty for  complainant,  after  satisfying  his  indebtedness,  interest 
and  costs,  assuring  complainant  that  he  only  wished  security  for 
his  debt,  and  after  such  satisfaction  complainant  might  have  the 
property.  Complainant  therefore  allowed  judgment  to  be  ren- 
dered against  him  at  June  term,  1841,  for  $2,134,  amount  in 
mortgage. 

Complainant  relying  on  the  said  promise  of  Scheimer,  did  not 
redeem  the  property  from  the  first  sale,  which  he  would  have 
done  had  it  roL  been  for  the  promise  of  Scheimer  ?  the  property 
exceeding  in  value  four  or  five  times  the  amount  of  the  first  sale. 
Complainant,  in  pursuance  of  the  agreement,  paid  over  to  Schei- 
mer $105,  surplus  bid  on  first  sale,  and  Kelly  and  Mason  agree- 
ing to  pay  to  complainant,  or  order,  $1,200  in  1841.  Com- 
plainant transferred  the  claim  to  Scheimer,  and  he  accepted  it 
■without  recourse,  as  part  payment  of  his  indebtedness.     In  con- 
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sequence  of  the  agreement  with  Scheimer,  complainant  took  no 
further  notice  of  the  judgment  against  him  in  favor  of  Scheimer, 
and  had  no  knowledge  of  the  issuing  of  execution,  sale  and 
execution  of  sheriff's  deed  by  virtue  of  said  judgment,  until 
after  the  date  of  the  deed,  which  was  owing  to  his  reliance  upon 
the  agreement  of  Scheimer.  And  had  he  known  of  the  second 
sale,  and  that  the  purchasers  intended  to  retain  the  property  for 
their  benefit,  he  would  have  redeemed  from  both  sales,  the  value 
of  the  property  being  double  the  amount  of  both  sales  and  in- 
terest. 

That  Duncan,  before  either  of  the  sheriff's  deeds  was  made  to 
him,  and  before  the  purchase  by,  or  assignment  to,  him  of  any 
interest  in  the  property  by  Scheimer,  had  notice  of  the  agreement 
of  Scheimer  and  complainant's  reliance  thereon. 

.  That  the  agreement  between  Scheimer  and  complainant  was 
made  with  the  privity  and  concurrence  of  Duncan,  and  he  pur- 
chased at  first  sale  for  the  benefit  of  Scheimer. 

That  since  January  26,  1842,  up  to  this  time,  Duncan  and  his 
representatives  have  continued  in  possession  of  the  property, 
and  received  the  rents  and  profits  thereof. 

The  rents  and  profits  were  then,  and  are  now,  worth  $1,400 
or  $1,500  yearly,  out  of  which  complainant  could  have  paid  all 
the  indebtedness  had  he  continued  in  possession. 

At  the  time  of  sale,  the  property  was  worth  $10,000,  and  it 
was  capable  of  being  conveniently  divided  into  two  parts,  either 
of  which  would  have  sold  for  sufficient  to  satisfy  the  executions, 
interest  and  costs. 

That  Duncan  and  Scheimer  induced  persons  to  stay  away  from 
the  sale  and  refrain  from  bidding,  which  caused  it  to  sell  for  less 
than  it  otherwise  would. 

These  facts  prevented  complainant  from  paying  the  indebted- 
ness. There  has  been  no  material  alteration  in  the  property 
since  Duncan  took  possession.  That  he  took  possession  to  repay 
himself  from  the  rents  and  profits,  which  has  been  done. 

That  the  said  Duncan  and  his  representatives  have  ^received 
about  $6,000  more  than  the  purchase  moneys  paid  by  him 
Scheimer,  and  all  interest  thereon,  from  the  rents  and  profits, 
no  part  thereof  having  been  received  by  complainant  since  Jan- 
uary 26,  1842,  which  have  now  anrounted  to  $10,000.  That 
Duncan  having  no  interest  in  the  property,  except  under  the 
sheriff's  deed,  on  the  8th  of  December,  1842,  made  his  will,  de- 
vising all  his  real  estate  to  his  wife,  now  married  to  Brownell, 
and  to  his  children,  Sylvester  F.  and  Edward  C,  Catharine  Wir- 
rell,  married  to  Edward  E.  Sanders,  Ann  Duncan,  married  to 
Adam  Tilford,  Susan,  now  married  to  John  Barton,  Sarah  J. , 
now  married  to   Samuel  Gilbert,  and  Virginia,  and  made  Schei- 
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mer  and  Daniel  A.  Barrows  executors.  Duncan  died  in  August, 
1843,  without  revoking  the  will,  the  children  now  surviving. 
After  Duncan's  death,  widow  had  daughter  Mary  Duncan,  and 
the  children  have  no  interest  in  the  property  except  such  as  de- 
rived through  Duncan.  That  Scheimer  and  Barrows  relinquished 
executorship,  and  William  H.  Bradley  was  duly  appointed  and 
acted  as  administrator.  Complainant,  being  remediless  at  law, 
prays  that  defendants  may  answer  without  oath,  and  an  account 
to  be  taken,  and  if  the  rents  and  profits  amount  to  the  said  pur- 
chase money  and  interest,  the  defendants,  except  Scheimer,  Bar- 
rows and  Bradley,  be  decreed  to  convey  the  property  in  fee  simple 
to  complainant.  And  if  the  rents  and  profits  should  fall  short, 
then  the  same  decree  shall  be  made  upon  payment  of  the  defi- 
ciency by  plaintiff.  Prays  that  subpoena  may  issue  to  the  above 
named  persons  as  defendants. 

Bradley,  administrator,  etc.,  Barrows,  Scheimer,  Brownell  and 
wife,  Sanders  and  wife,  Tilford  and  Avife,  Barton  and  wife,  and 
Gilbert  and  wife,  filed  their  joint  and  several  answer,  setting 
forth,  after  reservation,  that  they  are  informed  and  believe,  that 
on  the  11th  of  January,  1837,  complainant  executed  to  Gear  a 
mortgage  on  the  lot,  as  set  forth  in  complainant's  bill,  and  that 
complainant  was  seized  thereof  in  fee  simple.  That  at  the  Octo- 
ber term,  1840,  of  the  Circuit  Court  of  Jo  Daviess  county,  a 
judgment  of  foreclosure  was  rendered  against  complainant  for 
$336.40.  They  are  also  informed  and  believe  that  Crow  and 
Tevis,  at  July  term  of  said  court,  1837,  recovered  judgment 
against  complainant  for  $1,216.23.  That  they  are  informed 
and  believe  that  a  writ  of  venditioni  exjwnas  issued  on  last 
judgment,  on  the  4th  of  November,  1840,  and  at  the  same  time 
a  special  writ  of  fi.  fa.  issued  upon  the  first  judgment.  That, 
by  virtue  of  the  said  writs,  the  sheriff,  on  the  26th  of  January, 
1841,  sold  the  property  mentioned  in  the  complainant's  bill,  to 
Scheimer  and  Duncan,  for  $2,010  and  judgments,  interest  and 
costs  fully  satisfied,  and  overplus  of  $105.77  paid  to  complain- 
ant. That  sheriff  executed  certificate  of  purchase  to  Duncan 
and  Scheimer,  and  Scheimer  assigned  his  interest  to  Duncan. 
That  on  the  23rd  of  May,  1842,  sheriff  executed  deed  to  Duncan, 
as  set  forth  in  bill.  That  on  writ  of  error,  the  Supreme  Court, 
at  December  term,  1842,  reversed  the  first  judgment  and  re- 
manded the  cause,  but  no  further  proceedings  were  had  thereon. 
That  Duncan  and  Scheimer  were  not  connected  with  Gear  in 
that  suit,  and  were  bona  fide  purchasers  for  valuable  considera- 
tion. Admit  execution  by  complainant  of  the  second  mortgage 
and  judgment  thereon,  as  stated  in  complainant's  bill,  upon  which 
judgment  a  special  writ  oiji.fa.  issued  February  1st,  1842,  and 
the  property  was  sold  as  stated  in  bill.     That  certificate  of  pur- 
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chase  was  given  to  Duncan  and  Scheimer,  and  Scheinier  resigned 
his  interest  to  Duncan.  That  on  the  23rd  of  May,  1843,  the 
sheriff  executed  a  deed  of  the  property  to  Duncan,  as  stated  in 
bill.  That  defendants  deny  that  Scheimer,  for  the  reasons  set 
forth  in  bill,  or  for  any  other  reason,  agreed  with  complainant 
that  if  he  would  allow  judgment  to  be  rendered  against  him  for 
amount  due  on  the  last  mortgage  in  time  for  Scheimer  to  redeem 
from  the  first  sale,  that  he  would  so  redeem  for  his  benefit,  after 
satisfying  his  indebtedness,  and  that  Scheimer  assured  him  all 
he  wanted  was  security  for  this  debt  due  him,  and  after  satisfac- 
tion of  the  amount  due  him  from  the  rents  and  profits,  com- 
plainant might  have  the  property,  as  set  forth  in  the  bill  of 
complaint.  Defendants  deny  that  Scheimer  ever  made  any 
agreeement  with  him  concerning  said  mortgage,  judgment,  re- 
demption, property,  or  rents  and  profits,  except  as  hereinafter 
stated.  Defendants  deny  that  complainant  relied  upon  such 
supposed  promises,  and  thereby  permitted  judgment,  at  the  June 
term,  1851,  to  be  rendered  against  him  in  favor  of  Scheimer,  as 
set  forth  in  bill,  and  did  not  redeem  from  the  first  sale  by  reason 
of  such  agreement.  Deny  that  Scheimer  received  $105,  or  any 
other  sum,  in  pursuance  of  such  promise.  Defendants  deny  that 
Scheimer  received  a  claim  of  $1,200  against  Kelly  and  Moran 
in  1841,  in  pursuance  of  any  such  arrangement,  as  stated  in  bill 
of  complaint.  And  also  deny  that  complainant,  relying  upon 
any  such  promise,  did  nothing  in  regard  to  the  judgments  and 
property,  as  set  forth,  and  that  complainant  believed  Scheimer 
and  Duncan  purchased  for  his  benefit.  They  aver  that  the  pro- 
ceedings were  open  and  legal,  and  that  complainant's  ignorance 
thereof  did  not  arise  from  any  promise  of  Scheimer.  They  deny 
that  complainant  could  have  redeemed,  or  procured  to  be  re- 
deemed, the  property,  and  that  it  was  worth  double  the  amount  of 
both  sales,  but  aver  that  the  property  sold  for  its  full  value.  They 
deny  that  Duncan  had  any  notice  or  privity  of  agreement  by 
Scheimer  to  complainant,  or  that  such  agreement  existed.  Also 
deny  that  Duncan,  at  first  sale,  purchased  for  the  benefit  of 
Scheimer,  as  stated  by  complainant,  but  aver  that  Duncan  wished 
to  become  owner  of  the  property,  and  that  Scheimer  purchased 
with  the  design  of  collecting  amount  due  him  and  assigning  his 
interest  therein  to  Duncan.  They  deny  the  value  of  the  prop- 
erty, as  alleged  by  bill,  but  aver  that  it  sold  for  a  fair  and  rea- 
sonable sum.  Also  deny  that  the  property  could  have  been 
divided  as  stated,  and  aver  that  it  would  not  have  sold  as  well 
in  portions  as  in  a  body.  They  deny  the  fraud  practised  by 
Duncan  or  Scheimer,  .to  induce  persons  to  stay  away  from  sale, 
or  refrain  from  bidding,  or  to  diminish  competition,  as  charged 
by  bill.     Defendants  allege  that  Scheimer  applied  to   complain- 
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ant  to  get  him  to  sign  a  power  of  attorney,  to  confess  judgment 
in  suit  of  Scheimer  against  liim  for  foreclosure,  in  order  to  avoid 
cost,  'which  complainant  refused  to  do,  but  he  made  no  defense  to 
the  suit,  and  judgment  was  recovered  without  this  assent  or  as- 
sistance. That  after  judgment  complainant  proposed  to  pay 
Scheimer  $100  per  month  until  the  amount  due  him  was  paid, 
to  which  Scheimer  assented,  and  promised  upon  full  payment 
thereof  to  release  complainant  the  property.  That  complainant 
paid  only  $100  in  pursuance  of  such  agreement,  and  that  Schei- 
mer on  the  18th  of  June,  1845,  repaid  him  the  $100  and  took 
receipt  in  full  of  all  demands.  This  was  the  only  agreement 
made  by  Duncan  or  Scheimer  to  complainant  concerning  the  prop- 
erty, judgments,  redemption  or  rents  and  profits,  and  they  charge 
that  the  statements  by  complainant  in  relation  thereto  are  false. 
They  also  state  that  after  execution  of  sheriff's  deeds  to  Duncan, 
he  offered  complainant  the  property  upon  payment  of  his  money , 
interest  and  costs,  which  offer  complainant  did  not  accept.  De- 
fendants further  state  that  the  supposed  promise  or  agreement 
of  Scheimer  or  Duncan,  as  set  forth  in  bill,  was  not  in  writing, 
and  therefore  it  was  void  under  the  statute  of  Illinois,  upon 
which  defendants  insist.  Also  deny  complainant's  claim  to  a 
reconveyance,  but  aver  that  Duncan  took  possession,  as  before 
stated,  in  his  own  right  in  fee  simple. 

The  decree  in  this  case  was  rendered  by  Wilkinson,  Judge, 
at  May  term,  1852,  of  the  Rock  Island  Circuit  Court,  the  case 
having  been  taken  to  that  county  by  change  of  venue. 

Manning  and  Merriman,  and  M.  Y.  Johnson,  for  Plaintiff  in 
Error. 

N.  H.  Purple  and  Hiuglns,  Beckwith  and  Strother,  for  De- 
fendants in  Error. 

Caton,  J.  There  is  an  apparent  conflict  in  the  testimony  upon 
some  points  in  this  case,  and  especially  as  to  the  question  whether 
any  agreement  was  ever  made  between  Scheimer  and  the  com- 
plainant, that  the  former  should  redeem  the  property  sold  upon 
the  first  decree,  and  the  venditioni  exponas  for  the  use  and  ben- 
efit of  the  latter.  Several  witnesses  testify  that  both  Scheimer 
and  Duncan  repeatedly  stated  that  such  an  agreement  had  been 
made.  This  is  positively  denied  by  Scheimer,  in  his  deposition, 
and  the  testimony  of  Smith  is  to  the  same  point,  and  nearly  as 
satisfactory,  for  he  states  circumstances  which  lead  strongly  to 
the  conclusion  that  he  would  have  known  it,  had  there  been  such 
an  agreement.  There  is  no  doubt  that  negotiations  were  had 
between  the  parties  with  a  view  to  such  agreement,  but  it  is,  to> 
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say  the  least,  exceedingly  doubtful  whether  they  ever  terminated 
in  an  actual  agreement  or  understanding  on  the  .  subject.  It  is 
highly  probable  also  that  Scheimer  did  entertain  the  intention  of 
allowing  the  complainant  to  take  back  the  property,  should  he 
be  paid  the  amount  of  his  debt,  and  the  strong  probability  is, 
thot  the  expression  of  such  intention  was  understood  by  the  wit- 
nesses as  the  admission  of  the  existence  of  an  agreement  to  that 
effect.  It  is  the  liability  to  such  mistakes  and  misunderstand- 
ings, which  renders  it  necessary  and  proper  for  courts  to  receive 
with  caution  testimony  of  oral  declarations  for  the  purpose 
of  establishing  a  contract. 

Hence,  too,  the  enactment  of  the  statute  of  frauds.  The  sub- 
sequent conduct  of  the  complainant,  to  the  tenants  in  possession 
of  the  premises,  is  utterly  inconsistent  with  his  understanding  of 
the  existence  of  such  an  agreement  as  he  now  alleges. 

But  admitting  that  there  was  a  parol  agreement  of  the  charac- 
ter alleged,  it  is  very  clear  that  it  was  never  evidenced  by  any  writ- 
ing signed  by  the  party  to  be  charged.  For  the  purpose  of 
making  out  written  evidence  of  the  agreement,  reliance  is  had 
upon  a  supposed  letter  written  by  Scheimer  to  the  complainant, 
while  he  was  absent  in  Scotland,  and  which  letter  is  said  to  have 
been  lost.  Stevens  testifies  that  after  the  complainant's  return, 
he  showed  him  such  a  letter,  which  was  in  English  and  in  Schei- 
mer's  hand  writing,  with  which  he  was  acquainted.  Stevens  tes- 
tifies that  in  that  letter,  Scheimer,  after  urging  the  complainant 
to  send  him  money  to  enable  him  to  redeem  the  property,  stated 
in  substance  as  follows  :  ' '  for  you  know  that  under  our  agree- 
ment I  am  to  save  the  property  for  you  for  your  benefit."  As 
to  this  letter,  it  is  very  clear  that  Stevens  was  mistaken  in 
his  recollection.  The  evidence  satisfactorily  establishes  that 
Scheimer  alwa}rs  conducted  his  correspondence  in  French,  and 
that  he  never  wrote  a  letter  in  English  in  his  life,  and  that  when- 
ever it  was  necessary  for  him  to  correspond  in  English,  he  got 
another  to  write  for  him.  The  witness  Smith  states  that  he  was 
on  the  most  intimate  and  confidential  terms  with  Scheimer. 
That  he  was  his  partner  in  business,  and  acquainted  with  his 
confidential  and  private  transactions,  and  wrote  all  his  English 
letters  for  him.  He  states  that  Scheimer  received  a  letter  from 
the  complainant,  written  in  New  York,  when  on  his  way  to 
Scotland,  stating  that  his  sister  would  assist  him  to  money  "  to 
amount  that  will  save  the  property,"  and  requesting  to  be 
informed  "what  kind  of  money  will  be  required  to  satisfy  the 
demand."  To  this  letter,  Smith  tells  us  that  he  "  replied  in  the 
name  of  Scheimer,  stating  that  any  money  current  in  Scotland 
would  be  current  here,  and  informing  of  his  family's  health. 
Nothing  more." 
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This  was  undoubtedly  the  letter  which  Stevens  saw,  and  it  is 
very  certain  that  it  was  not  in  Scheimer's  hand-writing,  although 
it  is  very  probable  that  he  signed  it  himself,  as  we  may  under- 
stand from  Smith's  testimony.  Under  the  circumstances,  Smith's 
recollection  is  much  more  to  be  relied  upon  than  Stevens',  as  to 
the  contents  of  the  letter.  Smith  wrote  the  letter,  and  was 
familiar  with  the  subject  to  which  the  correspondence  related, 
and  he  states  that  Scheimer  never  at  any  time  told  him  that  he 
had  any  agreement  with  the  Qomplainant  that  he  should  have  a 
right  to  redeem  the  land,  and  there  can  be  no  doubt  that  had 
the  letter  contained  the  clause  which  Stevens  thinks  it  did, 
that  Smith  must  have  recollected  it.  The  letter,  as  written, 
may  raise  the  presumption  that  Scheimer  was  disposed  or  will- 
ing to  let  the  complainant  hav  the  land,  b'y  his  refunding  the 
money,  or  satisfying  the  claim,  but  it  does  not  show  that  an 
agreement  subsisted  between  them  that  he  should  have  the  right 
to  do  so.  Laying  out  of  question  the  want  of  any  consideration 
to  support  such  an  agreement,  we  cannot  hesitate  to  say,  that 
there  is  no  such  written  evidence  of  the  agreement  alleged 
in  the  bill,  as  will  take  it  out  of  the  statute  of  frauds,  (a) 

The  decree  of  the  circuit  court  dismissing  the  bill,  must  be 
affirmed. 

Decree  affirmed. 

(a)   Schoonhover  vs.  Pratt,  25  111.    R.  465. 


John  Freeland,  Plaintiff  in  Error,  v.  The  People,  Defendants 

in  Error. 

ERROR  TO  KENDALL. 

It  is  no  bar  to  a  prosecution  for  riot,  that  one  of  the  accused  has  been  tried,  con- 
victed and  fined  for  an  assault  and  battery,  arising  out  of  the  same  transac- 
tion or  oft'ense. 

If  a  party  already  accused  and  indicted,  could  not  be  convicted  of  an  offense 
described  in  a  second  indictment,  then  an  acquittal  or  conviction  upon  the 
first  indictment,  is  no  bar  to  a  trial  on  the  second. 

To  be  a  bar,  the  offense  charged  in  one  indictment  must  agree  in  law  and  in  fact 
with  some  offense  of  which  the  accused  might  have  been  convicted  upon  a 
prosecution  upon  another  indictment,  and  in  such  prosecution  there  must 
have  been  an  acquittal  or  conviction. 

This  cause  was  heard  before  Leland,  Judge,  at  March  term, 
1855,  of  the  Kendall  Circuit  Court.  The  statement  of  the  case 
will  be  found  in  the  opinion  of  the  court. 

B.  C.  Cook,  for  Plaintiff  in  Error. 

W.  II .  L.  Wallace,  for  the  People. 
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Skinner,  J.  Freeland,  with  others,  was  indicted  for  riot  in 
the  Kendall  circuit  court. 

The  indictment  charges  that  Freeland,  with  other  persons 
named,  on  the  9th  day  of  September,  1854,  at  the  county  of  Ken- 
dall, upon  the  person  of  one  Mann,  with  force  and  arms  made 
an  assault,  and  said  Mann  then  and  there  beat  and  wounded. 

To  this  indictment  Freeland  plead  in  bar,  that  Mann,  on  the 
9th  day  of  September,  1854,  on  oath  made  complaint  before  a 
justice  of  the  peace  of  Kendall  county,  charging  Freeland  with 
an  unlawful  assault  and  battery  upon  his  person  ;  that  said 
justice  thereupon  issued  his  warrant  for  the  arrest  of  Freeland  ; 
that  the  same  was  duly  executed ;  that  a  jury  was  empanneled 
and  sworn  to  try  the  charge  before  the  justice  ;  that  the  jury 
found  Freeland  guilty  of  the  charge,  and  assessed  a  fine  against 
him  for  $25  ;  that  the  justice  rendered  judgment  upon  the  same  ; 
that  the  judgment  remained  unreversed  and  in  full  force,  and 
that  Freeland  had  paid  the  same,  as  by  docket  of  said  justice 
would  fully  appear. 

The  plea  avers  that  the  act  and  offense  for  which  he  was  so 
convicted,  and  the  act  and  offense  charged  in  the  indictment  are 
the  same  identical  act  and  offense,  and  not  other  or  different. 

A  demurrer  Avas  interposed  to  this  plea ;  the  court  overruled 
the  plea,  and  sentenced  Freeland.  The  question  presented  by 
this  record  is,  whether  the  plea  was  a  bar  to  the  prosecution  for 
riot.  An  assault  and  battery  is,  "  the  unlawful  beating  of 
another."  A  riot,  under  our  law,  may  consist  in  two  or  more 
persons,  with  force  and  violence,  doing  an  unlawful  act  against 
the  person  of  another. 

It  is  evident,  then,  that  a  riot  may  embrace  an  assault  and 
battery,  and  that  the  necessary  difference  between  them  consists 
in  this  :  that  two  or  more  persons  must  be  engaged  in  the  unlaw- 
ful act  to  constitute  riot,  while  but  one  need  be  to  constitute 
assault  and  battery. 

The  facts,  therefore,  in  each  are  not  necessarily  the  same,  nor 
are  the  two  offenses  the  same  in  law.  One  is  punished,  on  pros- 
ecution before  a  justice  of  the  peace,  by  fine  only;  the  other  on 
indictment  in  the  circuit  courts,  by  fine  or  imprisonment ;  and  on 
trial  of  such  indictment,  under  our  system,  no  conviction  can  be 
had  of  assault  and  battery  ;  nor  on  trial  of  such  prosecution  for 
assault  and  battery,  can  there  be  a  conviction  of  riot. 

Our  Constitution  provides  that  "  no  person  shall  for  the  same 
offense  be  twice  put  in  jeopardy  of  his  life  or  limb.  "  This  pro- 
vission  is  but  a  reaffirmancc  of  the  common  law,  and  adopts  the 
language  of  that  law. 

It  should,  therefore,  be  construed  in  the  sense  of  the  common 
law  as  far  as  applicable  to  our  system  of  criminal  law  and  modes 
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of  punishment.  In  England,  formerly,  some  crimes  were  pun- 
ished by  dismemberment  of  limbs.  With  us  no  such  punishment 
exists  ;  but  the  language  of  the  English  law  is  adopted  as  having 
a  known  and  fixed  signification.  The  provision  means,  simply 
that  no  person  shall  twice  be  put  in  peril  of  conviction  for 
the  same  act  and  offense. 

Blackstone  lays  down  the  rule  in  pleas  of  former  acquittal 
and  of  former  conviction,  and  which  depend  upon  the  same  prin- 
ciples, to  be,  that  the  former  acquittal  or  conviction  "  must  be 
upon  a  prosecution  for  the  same  identical  act  and  crime"  though 
the  offenses  may  differ  in  coloring  and  degree.  4  Blackstone's 
Com.  336. 

Chitty  lays  down  these  rules :  that  to  entitle  a  defendant  to 
this  plea,  it  is  necessary  that  the  crimes  charged  in  the  first  and 
second  indictments  should  be  the  same ;  and  that  if  the  crimes 
charged  in  the  first  and  second  indictments  are  so  distinct,  that 
evidence  of  the  one  will  not  support  the  other,  a  conviction  or 
acquittal  of  one  will  not  bar  a  prosecution  of  the  other.  1 
Chitty's  Crim.  Law,  452.  That  if  the  former  charge  was  such 
an  one  that  the  defendant  could  not  have  been  convicted  of  the 
latter  charge  upon  it,  the  former  acquittal  or  conviction  cannot 
be  plead  in  bar  of  the  latter.     1  Chitty's  Crim.  Law,  456. 

Another  rule  is  stated  to  be :  that  unless  the  first  indictment 
is  such  that  the  defendant  might  have  been  convicted  upon  proof 
of  the  facts  alleged  in  the  first  indictment,  an  acquittal  or  con- 
viction on  the  first  can  be  no  bar  to  the  second.  2  Russ.  on 
Crimes,  41. 

Archbold  states  this  rule  as  follows  :  "  The  true  test,  by  which 
the  question,  whether  the  plea  is  a  bar  in  any  particular  case,  may 
be  tried,  is,  whether  the  evidence  necessary  to  support  the  second 
indictment  would  have  been  sufficient  to  procure  a  legal  convic- 
tion upon  the  first."  * 

But  the  authorities  cited,  and  the  illustrations  given  in  sup- 
port of  the  rule  as  stated,  all  show,  that  to  make  the  plea  a  bar, 
proof  of  the  facts  alleged  in  the  second  indictment  must  be  suf- 
ficient in  laic,  to  have  warranted  a  conviction  upon  the  first 
indictment  of  the  same  offense  charged  in  the  second,  and  not  of 
a  different  offense.  Archbold's  Crim.  PI.  82,  and  cases  there 
cited.  Or.  in  other  words,  the  party  must  have  been  in  peril  of 
being  convicted  upon  the  first  prosecution  of  the  same  off'ense 
described  in  the  last. 

Greenleaf  states  the  rule  to  be,  that  if  the  defendant  upon  the 
first  indictment  could  not  have  been  convicted  of  the  offense 
described  in  the  second,  then  an  acquittal  or  conviction  upon  the 
former  is  no  bar  to  the  latter.  3  Greenleaf  Ev. ,  Sec.  36.  And 
this  we  hold  to  be  the  true  rule.     If  the  defendant  could  not,  by 
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any  legal  possibility,  have  been  convicted  upon  the  former  pros- 
ecution of  the  offense  charged  in  the  second,  he  can  in  no  just 
sense  be  said  to  be  in  peril  of  a  second  conviction  on  the  same 
offense. 

To  be  a  bar,  the  offense  charged  in  the  present  prosecution 
must  agree  in  law  and  in  fact  with  some  offense  of  "which  the 
defendant  might  have  been  convicted  upon  the  former  prosecu- 
tion, and  in  such  former  prosecution,  there  must  have  been  an 
acquittal  or  conviction.     Commonwealth  v.  Robb,  12  Pick.  496. 

It  is  not  enough  that  the  act  is  the  same,  for  by  the  same  act 
the  party  may  commit  several  offenses,  in  law.  The  crime  of 
murder  may  embrace  an  assault  with  intent  to  commit  rape,  or 
other  felony ;  an  assault  with  a  deadly  weapon  with  intent  to 
inflict  a  bodily  injury ;  an  assault  and  battery  ;  and  if  two  or 
more  persons  are  present  and  engaged  in  the  wrongful  act,  may 
embrace  riot. 

In  the  same  act  of  feloniously  taking  a  quantity  of  goods ,  the 
party  may,  in  law,  be  guilty  of  as  many  crimes  as  there  are  sepa- 
rate owners  of  the  goods  stolen,  and  may  be  punished  as  for  so 
many  distinct  larcenies.  If  a  person  steals  a  horse,  saddle  and 
bridle,  at  the  same  time,  by  the  same  act,  he  may  commit,  in 
law,  three  several  larcenies. 

In  all  such  cases,  the  attorney  for  the  people'  may  and  should 
refuse  to  prosecute  beyond  the  exigencies  of  public  policy  ;  the 
objects  of  punishment  being  example  and  reformation.  But,  if 
a  former  conviction  or  acquittal  upon  a  prosecution  for  the  same 
act  is  always  a  bar  to  a  subsequent  prosecution  for  any  crime, 
consisting  in  the  same  act,  it  would  follow,  that  a  conviction  or 
acquittal  upon  a  prosecution  for  assault  and  battery  might  bar  a 
prosecution  for  an  assault  with  intent  to  commit  murder,  or  even 
for  murder. 

With  such  a  rule,  high  crimes  would  often  be  inadequately 
punished,  or  not  punished  at  all. 

In  this  case,  neither  the  act  nor  the  offense  charged  in  the 
indictment  is  the  same  as  described  in  the  plea ;  nor  by  any  legal 
possibility  could  Freeland  have  been  convicted,  upon  the  prose- 
cution m  the  plea  alleged,  of  the  offense  charged  in  the  indict- 
ment, (a) 

Therefore  the  plea  is  no  bar  to  the  indictment.  It  is  admit- 
ted that  exceptions  exist  to  the  rule  here  recognized,  and 
that  there  are  American  cases  wholly  irreconcilable  in  principle 
with  the  view  here  taken  ;  but  the  exceptions  do  not  affect  the 
rule,  and  the  cases  alluded  to  Ave  regard  as  departures  from  the 
common  law,  and  inconsistent  with  sound  public  policy. 

Judgment  affirmed. 

(i)  Severin  vs.   People,  37   111,  I?.  422;  Gardner  vs.   People,  20  111.  P..  434. 
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John  V.  A.  Hoes,  Appellant,  v.  Isaac  Van  Alstyne,  Appellee. 

APPEAL  FROM  LA  SALLE. 

Where  a  part}-  consents  to  enter  his  appearance  in  the  Circuit  Court,  such  con- 
sent does  not  authorize  a  judgment  against  him,  unless  a  declaration  was  filed 
ten  days  prior  to  the  return  day  of  the  process. 

The  proceedings  in  this  case  were  had  before  Leland,  Judge, 
at  May  term,  1854,  of  the  La  Salle  Circuit  Court, 

The  May  term  commenced  on  the  8  th  day  of  the  month.  The 
declaration  was  filed  on  the  18  th  day  of  the  same  month  ;  a  rule 
was  taken  to  plead,  and  no  plea  being  filed,  judgment  was  ren- 
dered against  Hoes. 

J.  V.  A.  Hoes,  per  se. 

Dickey  and  Wallace,  for  Appellee. 

Skinner,  J.  On  the  18th  day  of  May,  1854,  at  the  May  term 
of  the  La  Salle  circuit  court,  Isaac  Van  Alstyne  filed  in  said 
court  his  declaration,  in  assumpsit,  against  John  V.  A.  Hoes, 
counting  upon  a  promissory  note,  and  on  the  same  day,  filed  in 
said  court  the  following  paper  : 

"La Saixe  County  Circuit  Court. 
John  A".  A.  Hoes  ads.  Isaac  Van  Alstyne.    I  do  hereby  enter  my  appearance 
in  this  cause,  and  request  the  Clerk  of  said  court  to  enter  the  same  of  record. 

JOHN  V.  A.  HOES*. 
Ottawa,  April  11.  1854." 

At  the.  same  time,  a  rule  Avas  taken  on  Hoes  to  plead  judg- 
ment entered  against  him  by  nihil  (licit,  damages  assessed  by  the 
clerk,  and  final  judgment  was  rendered  against  him.  After- 
wards, at  the  same  term,  Hoes  appeared  and  appealed  to  this 
court. 

The  only  question  presented  by  the  record,  is,  did  the  stipu- 
lation filed  authorize  rendition  of  judgment  at  the  same  term  at 
which  it  was  filed  ?     We  think  it  did  not. 

The  statute  provides  that,  if  a  declaration,  with  a  copy  of 
the  instrument  of  writing  or  account  sued  on,  is  not  filed  ten 
days  before  the  term  at  which  the  summons  is  returnable,  the 
cause  shall  be  continued  at  the  plaintiff's  cost,  if  the  suit  is 
commenced  ten  days  before  the  term,  unless  the  parties  agree  to 
have  a  trial  at  such  term.     Rev.   Stat.  414,   Sec.   8. 

Where  suit  is  commenced  by  summons,  the  defendant  is  not 
comvrll?t\  to    plead,   and,  therefore,    cannot  be  in  default  at  the 
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The  action  was  upon  a  promissory  note  made  by  the 
appellant,  in  the  words  and  figures  following,  to  wit : 

$400.  Chicago,  March  10,  1856. 

Sixty  days    after  date,  I  promise  to  pay  to  the  order  ot  George  Wilder, 
four  hundred  dollars,  at  Exchange  Bank.     Value  received. 

(Signed)  E.  W.  GRIFFIN. 

And  enclosed,  when  received  by  the  attorneys  for  the  appellees, 
as  follows:  "George  Wilder  &  Co.,  pay  Shumway,  Waite 
&  Towne,  or  order.     V.  H.  Ketchum." 

The  declaration  contains  a  special  count  upon  the  note,  and 
the  common  counts,  in  the  usual  form.  The  first  or  special 
count  states  that  the  appellant  made  his  certain  promissory 
note,  in  writing,  bearing  date,  etc.,  and  delivered  the  same  to 
one  George  Wilder,  and  that,  in  and  by  said  note,  the  appel- 
lant, by  the  name,  style  and  description  of  E.  W.  Griffin, 
promised  to  pay  to  the  order  of  said  George  Wilder,  sixty 
days  after  the  date  thereof,  which  period  hath  now  elapsed', 
the  sum  of  four  hundred  dollars,  at  the  Exchange  Bank,  for 
value  received.  And  that  the  said  George  Wilder,  by  the 
name  and  style  of  George  Wilder  &  Co.,  to  whom,  or  to  whose 
order,  said  note  was  payable,  then  and  there  indorsed,  and, 
under  his  hand,  assigned  the  said  note  to  the  appellee,  and 
then  and  there  delivered  the  same  to  him,  so  indorsed,  and 
that,  by  means  thereof,  the  appellant  became  liable  to  pay  the 
note  to  the  appellee. 

The  copy  of  the  note  attached  to  the  declaration  describes 
the  indorsement  as  follows:  "Endorsed,  George  W.  Wilder 
&  Co." 

The  appellant  pleaded,  first,  the  general  issue,  with  an  affi- 
davit of  merits;  and  secondly,  two  special  pleas  to  the  first 
count  of  the  declaration,  the  first  averring  that  the  note  was 
assigned  to  the  appellee,  after  it  became  due  and  payable, 
according  to  its  tenor  and  effect :  and  the  second  averring  that 
the  said  note  was  assigned  to  the  appellant,  without  any  con- 
sideration being  paid  therefor,  by  the  appellee,  or  by  any 
person  in  his  behalf,  and  each  of  said  special  pleas,  averring 
that,  on  the  said  tenth  day  of  March,  the  day  and  year  in  said 
first  count  mentioned,  in  consideration  that  the  appellant,  at 
the  special  instance  and  request  of  the  said  George  Wilder, 
would  buy  of  the  said  George  Wilder  a  certain  horse,  at,  and 
for  the  sum  of  money  in  the  said  promissory  note  mentioned, 
to  wit,  the  sum  of  four  hundred  dollars,  to  be  thereafter  paid, 
by  the  appellant,  he,  the  said  George  Wilder,  undertook,  and 
there  faithfully  promised  the  appellant  that  the  said  horse  was- 
a  kind  and  gentle  horse,  and  suitable  for  iamily  uses ;  that,, 
confiding  in  the  said  promise  and  undertaking  of  the  said 
25 
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George  Wilder,  the  appellant  did,  on  the  day  and  year  afore- 
said, buy  the  said  horse  of  the  said  George  Wilder,  at  and  for 
the  sum  of  four  hundred  dollars,  and  then  and  there,  in  con- 
sideration thereof,  and  to  secure  the  payment  of  the  said  sum 
of  money,  made  and  executed  to  the  said  George  Wilder  the 
promissory  note  in  the  first  count  mentioned ;  that  the  said 
George  Wilder,  contriving  and  fraudulently  intending  to  injure 
the  appellant,  did  not  perform  or  regard  his  said  promise  and 
undertaking,  but  thereby  deceived  and  defrauded  him  in  this, 
to  wit,  that  the  said  horse,  at  the  time  of  the  making  of  the 
said  promise  and  undertaking  of  the  said  George  Wilder,  waa 
not  kind  and  gentle,  or  suitable  for  family  uses,  but,  on  the  con- 
trary thereof,  was  vicious  and  unmanageable,  and  wholly  unfit 
for  family  uses,  and  was  of  very  little  use  or  value  to  the 
appellant,  and  that  he  had  been  put  to  great  charges  and 
expense,  in  feeding,  keeping  and  taking  care  of  the  said  horse, 
in  the  whole  amounting  to  the  sum  of  five  hundred  dollars, 
and  that  he  has  sustained  damage  by  reason  of  the  non-per- 
formance of  the  said  promise  and  undertaking  by  said  Wilder 
to  the  sum  of  five  hundred  dollars,  which  sum  exceeded  the 
damages  sustained  by  the  appellee,  by  reason  of  the  non- 
performance of  the  promise  and  undertaking  in  the  first  count 
mentioned ;  and  that,  out  of  said  sum  of  money  so  due  and 
owing  to  the  appellant,  by  said  George  Wilder,  the  appellant 
was  ready  and  willing,  and  thereby  offered  to  set  off  and  allow 
to  the  appellee  the  full  amount  of  the  said  damages,  according 
to  the  statute  in  such  case  made  and  provided  ;  concluding 
with  a  verification,  and  praying  judgment. 

To  the  second  and  third  pleas,  the  plaintiff  below  filed  a 
general  demurrer,  which  was  sustained  by  the  court,  and  the 
cause  came  on  for  trial  upon  the  general  issue  at  the  February 
term,  1857,  and,  by  agreement  of  the  parties,  was  submitted 
to  the  court,  J.  M.  Wilson,  Judge,  presiding,  without  the 
intervention  of  a  jury. 

The  bill  of  exceptions  is  here  inserted  at  length. 

Be  it  Remembered,  That  on  the  thirteenth  day  of  February 
A.  D.  1857,  said  day  being  one  of  the  days  of  the  February 
term  of  said  court,  in  the  year  aforesaid,  the  said  cause  came 
up  for  trial  upon  the  issue  aforesaid,  and  a  jury  being  waived, 
and  the  respective  parties  agreeing  to  submit  the  said  cause  to 
the  court  for  determination,  without  the  intervention  of  a  jury, 
the  plaintiff  offered  in  evidence  a  certain  promissory  note,  in 
the  words  and  figures  following,  to  wit : 

$400.  Chica»o,  March  10,  183«. 

Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  George   Wildar,' 
10     hundred  dollars,  at  the  Exchange  Bank,    Value  received. 
No.—.    Due E.  W.  GRIFFITH 
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Upon  the  back  of  which  said  promissory  note,  at  the  time 
when  the  same  was  offered  in  evidence,  as  aforesaid,  were 
written  indorsements  in  the  words  and  figures,  and  with  the 
erasure  following,  to  wit:  "George  Wilder,  &  Co.,"  pay 
Shu m way,  Waite  &  Towne,  or  order,  V.  H.  Ketchum;"  to  the 
introduction  and  reading  of  which  said  promissory  note,  and 
the  indorsements  thereon,  in  evidence,  the  defendant,  by  his 
counsel,  then  and  there  objected,  which  objection  was  sustained 
by  the  court.  The  plaintiff  then  called,  as  a  witness,  Edward 
P.  Towne,  who,  being  duly  sworn,  testified  as  follows: 

I  am  a  member  of  the  firm  of  Shumway,  Waite  &  Towne, 
the  attorneys  for  the  plaintiff  in  this  cause.  The  note  here 
offered  in  evidence  was  sent  to  us  for  collection.  When 
received  by  us  it  was  indorsed,  in  blank,  "George  Wilder  & 
Co.,"  and  specially  indorsed  to  us  by  the  plaintiff  as  follows: 
"Pay  Shumway,  Waite  &  Towne,  or  order,  V.  H.  Ketchum." 
I  at  first  thought  of  bringing  suit  upon  the  note  in  the  name 
of  the  payee,  George  Wilder,  and  while  intending  so  to  do, 
and  previous  to  the  commencement  of  this  suit,  I  erased,  with 
a  pen,  the  words  "&  Co.,"  then  intending  to  erase  all  the 
indorsements  upon  said  note,  thereby  changing  the  indorse- 
ment in  blank  from  "George  Wilder  &  Co."  to  "George 
Wilder."  I  af'firward  concluded  to  bring  the  suit  in  the 
name  of  the  plaintiff,  and  then  endeavored  to  obliterate  the 
•erasure  I  had  made  of  the  words  "&  Co.,"  but  did  not  succeed 
in  so  doing.  The  counsel  for  the  plaintiff  then  erased  the 
special  indorsement  to  them,  and  inserted  over  the  indorsement 
in  bla-ik,  the  words,  "Pay  Valentine  H.  Ketchum,  or  order," 
and  the  said  promissory  note,  and  the  indorsement  and 
insertion  aforesaid,  as  follows: 

$400.  Chicago,  March,  10.  1856. 

Sixty  days  after  date,  I  promise  to  pay  to  the    order  of  George  Wilder 
€our  hundred  dollars,  at  Exchange  Bank.     Value  received. 
No.  — .     One .  E.  W.  GRIFFIN. 

Indorsement  thereon :  "Pay  Valentine  H.  Ketchum,  or 
order,  Gkokge  Wilder  &  Co.,"  were  then  read  in  evidence,  to 
the  reading  of  which,  in  evidence,  the  defendant,  by  his  counsel, 
then  and  there  objected,  and  the  court,  overruling,  such  objec- 
tion, the  defendant,  by  his  counsel,  then  and  there  duly 
excepted  to  the  ruling  of  the  court  in  receiving  the  said  note, 
and  allowing  the  same  to  be  read  in  evidence. 

And  this  being  all  the  evidence  offered,  the  court  thereupon 
found  the  issue  for  the  p  aintiff  in  said  cause,  and  assessed 
the  damages  at  the  sum  of  four  hundred  and  eighteen  dollars; 
and  the  defendant,  by  his  counsel,  thereupon  entered  a  motion 
for  a  new  trial  of  said  cause,  and  counsel  having  been  heard,, 
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the  court  overruled  said  motion  for  a  new  trial,  to  which 
ruling  and  decision  of  the  court  the  defendant,  by  his  counsel,, 
then  and  there  duly  excepted,  and  prayed  an  appeal  therefrom,, 
which  was  granted. 

And  forasmuch  as  the  several  matters  hereinbefore  stated 
do  not  otherwise  appear,  the  defendant,  by  his  counsel,  hereby 
prays  that  this,  his  bill  of  exceptions,  may  be  duly  signed  and 
sealed,  and  made  a  part  of  the  record  of  said  cause,  which  is- 
done.  JOHN  M.  WILSON,     [seal.] 

Hoyne,  Miller  and  Lewis,  for  Appellant. 

Shumway,  Waite  and  Towne,  for  Appellee. 

Caton,  J.  The  two  special  pleas,  to  which  the  demurrer 
was  sustained,  show  that  the  plaintiff  below  was  a  mala  fide 
assignee  of  the  note,  and  that  the  note  was  given  for  a  horse, 
which  the  payee  of  the  note  warranted,  and  that  the  horse 
did  not  answer  the  warranty,  whereby  the  defendant  had 
sustained  damages  to  more  than  the  amount  due  on  the  note, 
and  offered  to  set  off,  etc.  These  pleas  were  good  as  pleas 
of  set-off.  As  the  identical  question  has  been  repeatedly 
decided  by  this  court,  we  do  not  think  it  necessaiy  to  discuss 
the  question  further,  but  will  merely  refer  to  the  cases  of 
Sargent  v.  Kellogg,  5  Gilm.  R.  273,  and  Hamlin  v.  KingsleyT 
12  111.  R.  342.<a> 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment   reversed.. 

(a)     Sullivan  r.  Dollins,  13 HI.  R.  85. 


William  Davis,  Plaintiff  in  Error,  v.  Jonathan  H.  Ransom,. 
et  al.,  Defendants  in  Error. 

ERROR  TO  OGLE. 

A  chattel  mortgage  of  a  stock  of  goods,  enumerating  a  part  of  them,  which 
recites  that  the  mortgagor  is  indebted,  and  cannot  pay  without  more  time;  that 
he  shall  keep  possession  of  the  goods,  sell  them  in  the  usual  course  of  trade, 
and  out  of  the  proceeds  pay  certain  preferred  creditors,  and  divide  pro  rata 
among  others,  the  mortgage  to  become  void  when  this  should  be  done,  which 
was  to  be  within  fifteen  months,  the  mortgagee,  in  certain  contingencies,  to  take 
possession  of  these,  and  all  after  acquired  goods,  to  perform  the  same  service, 
is  fraudulent  and  void.  Such  a  mortgage  not  coming  within  the  purviews  of  the 
statute;  and  operating  to  delay  and  hinder  creditors. 

This  was  an  action  of  replevin  in  the  detinet.     The  defend- 
ant pleaded  non-detinet ;  a  plea  averring  that  property  was  m 
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one  Sexton,  and  that  certain  persons  had  recovered  judgment 
against  Sexton  in  the  United  States  Court  for  the  Northern 
District  of  Illinois,  upon  which  execution  had  been  issued,  and 
that  the  marshal  had  levied  upon  these  goods  by  virtue  thereof, 
and  a  plea  of  property  in  Sexton  and  not  in  the  plaintiffs. 
To  these  pleas  there  was  a  replication,  joinder,  etc.,  and  issue 
to  the  country. 

There  was  a  trial  by  jury,  and  a  finding  for  the  plaintiffs  in 
replevin,  with  five  cents  damages. 

The  cause  was  tried  before  Drury,  Judge,  at  May  term, 
1856,  of  the  Ogle  Circuit  Court. 

The  said  plaintiffs,  to  prove  the  issues  on  their  part,  pro- 
duced and  caused  to  be  sworn,  Edmund  P.  Sexton,  by  whom 
the  plaintiffs  proved  the  making,  signing  and  delivery  by  the 
witness  to  the  plaintiffs,  of  the  instrument  in  writing,  of  which 
the  following  is  a  true  copy,  viz.  : 

Whereas,  I,  Edmund  P.  Sexton,  of  the  village  of  Oregon,  county  of  Ogle,  and 
State  of  Illinois,  am  justly  indebted  to  James  Manlove,  in  the  sum  of  six  hundred 
and  forty- four  dollars;  to  J.  H.  Ransom  &  Co.,  about  the  sum  of  nine  hundred  and 
sixty  dollars;  to  Bates,  Fay  &  Co.,  about  the  sum  of  six  hundred  c'ollars;  to  Cum- 
mins, Collins  &  Seaman,  about  the  sum  of  twenty-four  hundred  dollars;  to  Horpick 
&  Mooney,  about  five  hundred  dollars;  to  Bridge  and  Shepherd  the  sum  of  one  hun- 
dred and  eleven  dollars;  to  Sever  and  Somenelick,  four  hundred  and  seven  dollars; 
Lyman,  Cook  &  Co.,  one  hundred  and  twenty-nine  dollars;  Plurae,  Palmer  &  Sten- 
nett,  three  hundred  and  thirty  dollars;  Griffin  &  Titus,  two  hundred  and  ten  dollars. 
And  Whereas,  I  am  unable  to  pay  and  discharge  said  debts  without  further  time, 
■and  being  desirous  to  secure  the  payment  of  the  same,  Therefore,  this  indenture 
witnesssth,  That  I,  Edmund  P.  Sexton,  party  of  the  first  part,  and  J.  M.  Bates  and 
■J.  H.  Ransom,  of  the  city  of  Xew  York,  parties  of  the  second  part;  that  the  said  party 
of  the  first  part,  beiug  so  justly  indebted  to  the  several  persons  before  named,  in  the 
several  sums  mentioned  above,  amounting  to  the  sum  of  six  thousand  two  hundred 
and  ninety-seven  dollars;  for,  and  in  consideration  of  the  same,  and  for  the  purpose 
of  securing  the  payment  Thereof,  have  granted,  bargained,  sold  and  mortgaged,  and 
by  these  presents  do  grant,  bargain,  sell,  and  mortgage,  unto  the  said  J.  H  Bates 
and  J.  H.  Ransom,  parties  of  the  second  part,  all  the  goods,  chattels  and  personal 
property,  belonging  to  the  party  of  the  first  part,  and  now  in  his  possession,  in  the 
building  known  as  Etniger's  building,  that  part  now  occupied  by  the  party  of  the 
first  part,  in  the  village  of  Oregon,  county  of  Ogle,  and  State  of  Illinois;  said  prop- 
erty to  include  all  the  merchandise  and  stock  in  trade,  consisting  of  thirty  pieces  of 
broadcloths,  cassimeres  and  satinets,  thirty  pieces  of  ginghams,  three  hundred  pieces 
of  prints,  thirty  pieces  of  alpacas,  twenty  pieces  of  dress  goods,  twenty  pieces  of 
ribbons,  fifty  pieees  of  shirting,  a  quantity  of  sheeting,  twenty  pieces  of  cambrics, 
five  pieces  of  velvets,  five  pieces  of  silks,  sixty  over  and  under  coats,  thirty  pairs  of 
pants,  thirty  vests,  twelve  cases  of  boots,  one  hundred  pairs  of  shoes,  fifty  pairs  of 
brogans,  a  quantity  of  groceries,  a  quantity  of  hardware,  a  quantity  of  crockery, 
together  with  all  and  every  article  of  merchandise,  of  whatsoever  kind  or  description, 
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now  of  said  stock :    To  ha vk  and  to  hold  ,   all  and  singular,   the  said  goods,  wares 
and  merchandise,  herein  before  granted,  bargained  and  sold,  or  mentioned,  or  in- 
tended so  to  be,  unto  the  said  parties  of  the  second  part  their  executors,  administra- 
tors and  assigns,  to  the  only  proper  use  and  benefit  of  the  said  parties,  of  the  second 
part,  their  executors,  administrators  and  assigns  forever:    Provided,  aJwayt,    And 
these  presents  are  upon  this  express  condition,   that  the  said   party  of  the  first  part, 
his  exe«utors  or  administrators,  shall,   and  do,   well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  parties  of  the  second  part,  their  executors,  administrators  or  as- 
signs,  the  several  sums  of  money  due  to  each  of  said  firms  before  mentioned,   with 
seven  per  cent,  interest  thereon,  to  be  paid  as  follows,  to  wit:  The  said  sum  specified 
to  be  paid  first,  to  J.  G   Manlove,  the  said  sum  second  to  be  paid,  to  J.  H.  Ransom  & 
Co.;  the  said  sum  specified  third,   to  Bates,   Taylor  &  Co  ;  and  fourth,  to  pay  the 
others  the  other  said  several  sums,  prorata,  hereinbefore  mentioned,   the  payment 
of  all  said  several  sums  to  be  made  within  fifteen  months  from  this  date,  or  sooner, 
if  the  proceeds  of  sale  of  said  goods,   wares  and  merchandise,   will  enable  the  party 
of  the  first  part  to  do  so.    It  is  hereby  provided,  by  and  between  the  parties  to  this 
mortgage,   that  the  said  Edmund  P.  Sexton,   party  of  the  first  part,   shall  have  and 
retain  possession  of  all  the  goods,   wares  and  merchandise,   hereby  mortgaged,   for 
the  purpose  of  selling  and  disposing  of  the  same  in  the  usual  course  of  trade,  as  here- 
tofore followed,  to  sell  for  ready  pay  only,  for  the  purpose  of  paying  and  discharging 
the  said  several  debts,   as  before  mentioned,   and  for  no  other  purpose;   and  that  the 
said  party  of  the  first  part  shall  well  and  faithfully  pay  over  to  the  parties  of  the 
second  part,    all  the  money  and  avails  of  the  sales,   every  thirty  days  after  the  date 
hereof,  or  oftener,  if  he  chooses  to  do  so,  for  the  purpose  of  paying  said  debts,  as  be- 
fore mentioned.     And  it  is  also  provided  and  agreed  bv  the  parties  to  this  mortgage, 
that  the  party  of  the  first  part  shall  not  remove  said  goods  and  merchandise  from  the 
Tillage  of  Oregon,   where  they  are  now  situate,  without  the  consent  of  the  parties  of 
the  second  part,  their  agent  or  attorney.   And  it  is  also  provided  and  agreed,  between 
the  parties  to  this  mortgage,  that  if  default  be  made  in  the  payments  aforesaid,  or  iu> 
ease  the  party  of  the  first  part  neglects  to  pay  over,  as  herein  provided,  the  avails  of 
the  sales  of  said  goods  and  merchandise  to  the  said  parlies  of  the  second  part,  their 
agent  or  attorney,  as  before  provided ;  or  in  case  the  said  party  of  the  first  part  shalL 
do  anything,  or  act,  whereby,  in  the  opinion  of  the  parties  of  the  second  pait,  their 
agent  or  attorney,  shall  consider  the  security  in  danger,   then,   and  in  that  case,   it 
•hall,   and  may  be,   lawful  for  the  said  parties  of  the  second  part,  their  agent  or 
attorney,  or  assigns,  executors,   or  administrators,   shall  have  the  right  to  lake  pos- 
session of  the  said  goods  and  merchandise  hereby  mortgaged,  and  all  the  goods  and. 
merchandise  which  may  be  hereafter  purchased  by  the  party  of  the  first  part,  where- 
soever the  same  may  be,   or  can  be  found,   and  sell  the  same  at  the  best  price,   for 
eash,   which  can  be  obtained,  and  from  the  sales  pay  and  discharge  the  said  several 
sums,  before  mentioned,  which  may  remain  unpaid  or  unsatisfied;  and  in  case  there 
shall  be  more  than  sufficient  to  pay  the  same,   the  remainder  shall  be  returned  to  the 
said  party  of  the  first  part,    after  paying  all  costs  and  charges  in  the  premises.    It  is 
also  further  provided,  that  in  case  the  party  of  the  first  part  shall  well  and  faithfully 
perform  the  conditions  of  this  mortgage  on  his  part,   pay  and  discharge  the  said, 
several  debfs,  as  before  mentioned,  at  the  limes,  and  in  the  manner  before  specified, 
then  these  presents,  and  every  matter  and  thing  therein  contained,  and  this  mortgage 
shall  be  canceled  and  delivered  up. 
Is  witness  wnEitcor,    The  party  of  the  first  part  has  hereunto  Bet  his  hand  and. 
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fi««l,   this  fifth  clay  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred    ' 

and  fiftv-flve. 

EDMUND  P.  SEXTON,        [seal.] 

Witness,  David  S.  Pbide. 

This  mortgage-  acknowledge  before  nie,    by  Edmund  P.  Sexton,  this  tilth  day  of 

March,  18.w. 

DAVID  S.  PRIDE,  J.  P.        [->eal.] 

Piled  March  Stk,  1«5.  at  4  P.  M. 

Recorded  in  book  E.  of  mortgagee,  pages  53  and  51.  and  examined. 

R.  B   Light.  Clerk. 

The  plaintiffs  further  proved  by  said  witness  that  he  resided 
in  the  town  of  Oregon,  in  Ogle  county,  and  his  business  was 
selling  goods.  That  witness  was  acquainted  with  the  plaintiffs, 
and  that  they  were  merchants,  residing  in  New  York  city. 
The  instrument  or  mortgage  was  executed  by  witness  on  the 
day  it  bears  date.  That  the  witness  remained  in  the  store, 
and  continued  in  possession  of  the  goods  until  April  27th, 
1855,  when  the  deputy  marshal  took  possession  of  them.  The 
marshal  invoiced  them,  locked  up  the  store,  and  advertised 
them.  Ths  deputy  marshal  then  put  them  into  the  custody 
of  William  Davis,  the  defendant  in  this  suit.  Davis  remained 
in  custody  of  the  goods  until  the  14th  of  May,  1855,  when  the 
sheriff  took  them  on  a  replevin,  at  the  suit  of  the  plaintiffs. 
The  goods  replevied  were  the  same  goods  taken  by  the 
marshal,  and  the  same  goods  named  in  the  mortgage.  That 
witness  sold  goods  after  the  mortgage  was  given,  and  before 
the  levy,  and  paid  avails  to  the  agent  of  the  plaintiffs,  amount- 
ing to  six  hundred  and  forty-four  dollars.  Of  the  above  sum 
witness  paid  to  Mr.  Manlove  six  hundred  dollars,  as  provided 
in  said  mortgage,  the  amount  of  a  note  taken  up  by  witness, 
he  having  paid  the  same  to  Manlove,  and  the  balance  of  the 
six  or  seven  hundred  dollars  he  paid  to  Mix. 

The  witness  testified  that  he  was  justly  indebted  to  the 
various  parties  named  in  the  mortgage,  and  in  the  respective 
wums  therein  named. 

The  said  witness,  on  cross-examination  by  the  counsel  for 
the  defendant,  testified :  That  the  arrangement  in  relation  to 
the  mortgage  was  made  by  him  with  Mr.  Smith,  the  agent  of 
the  plaintiffs,  and  also  of  Bates,  Taylor  &  Co.,  merchants  of  New 
York,  and  creditors,  named  in  the  mortgage;  that,  at  the  time 
of  the  execution,  he  was  unable  to  meet  his  notes  and  liabilities 
as  they  became  due;  he  (witness)  had  executed  a  judgment 
note,  and  Smith  and  he  conversed  about  the  creditors  of  wit- 
ness and  his  business ;  that  he  executed  the  mortgage  for  the 
benefit  of  his  creditors:  that  the  mortgage  embraced  and 
named  all  his  creditors,  except  Messrs.  Cornell  &  Willes,  and 
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Jennings  &  Co.,  of  New  York,  whom  he  owed  some  seven  or 
eight  hundred  dollars;  and  except,  also,  a  draft  due  Mr. 
Jackson,  of  Chicago,  of  some  four  hundred  dollars ;  that 
Cummins,  Collins  &  Seaman,  the  parties  to  whom  the  judg- 
ment note  was  given,  were  provided  for  in  said  mortgage; 
that,  at  the  time  of  the  execution  of  the  mortgage,  Smith  and 
witness  concluded  that  the  mortgage  would  save  his  creditors, 
and  that  the  mortgage  contained  a  schedule  of  all  his  property 
and  effects,  except  three  lots  of  land  he  then  had  at  the  time 
of  the  execution  of  the  mortgage. 

Witness  had  traded,  as  a  merchant,  in  Oregon  some  eleven 
months,  and  did  a  cash  business ;  that  he  sometimes  sold  some 
goods  on  credit,  and  kept  the  accounts  on  slips  of  paper.  At 
the  time  of  the  execution  of  the  mortgage,  witness  stated  that 
he  might  have  had  some  thirty  dollars  in  accounts,  and  also 
two-  notes,  one  of  fifty  and  one  of  thirty  dollars,  which  were 
given  by  a  man  up  north,  which  witness  did  not  consider 
worth  much. 

G.  W.  and  J.  A.  Thompson,    Van  II.  Higgins,   and  M.  P. 

Sweet,  for  Plaintiff  in  Error. 

J.  Loop,  PL  A.  Mix.  and  W.  W.  Heaton.  for  Defendants  in 
Error. 

Skinner,  J.  Tins  was  an  action  of  replevin  by  Ransom 
and  Gates  against  Davis,  to  recover  a  stock  of  goods.  Davis 
justified  the  taking,  under  an  execution  to  him  directed,  as 
marshal  of  the  northern  district  of  Illinois,  issued  out  of  the 
circuit  court  of  the  United  States  for  said  district  against 
Sexton,  in  whose  possession  the  goods  were  at  the  time  of  the 
taking  and  seizure.  The  plaintiffs  below,  to  prove  property 
in  them,  upon  the  trial  read  in  evidence,  a  chattel  mortgage 
of  the  stock  of  goods  executed  to  them  by  Sexton.  This 
instrument  recites  that  Sexton  is  indebted  to  divers  persons, 
among  whom  are  the  plaintiffs,  amounting  to  six  thousand  two 
hundred  and  ninety-seven  dollars ;  that  he  is  unable  to  pay 
said  debts  without  further  time,  and  conveys  to  the  plaintiffs 
below  "all  the  goods,  chattels  and  personal  property  belong- 
ing to  the  party  of  the  first  part,  and  now  in  his  possession  in 
the  building  known  as  Etuiger's  building;  that  part  now  occu- 
pied by  the  party  of  the  first  part  in  the  village  of  Oregon, 
county  of  Ogle,  and  State  of  Illinois,  said  property  to  include 
all  the  merchandise  and  stock  in  trade,  consisting  of  thirty 
pieces  of  broadcloths,  cassimeres  and  satinets,  thirty  pieces  of 
ginghams,  three  hundred  pieces  of  prints,  thirty  pieces  of 
alpacas,  twenty  pieces  of  dress  goods,  twenty  pieces  of  rib- 
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bons,  fifty  pieces  of  shirting,  a  quantity  of  sheeting,  twenty 
pieces  of  cambric,  four  pieces  of  velvet,  five  pieces  of  silks, 
sixty  over  and  under  coats,  thirty  pairs  of  pants,  thirty  vests, 
twelve  cases  of  boots,  one  hundred  pairs  of  shoes,  fifty  pairs  of 
brogans,  a  quantity  of  groceries,  a  quantity  of  hardware,  a 
quantity  of  crockery,  together  with  all  and  every  article  of 
merchandise  of  whatever  kind  and  description  now  of  said 
stock."' 

The  instrument  provides  that  Sexton  shall  retain  possession 
•of  the  goods,  sell  the  same  in  the  usual  course  of  trade,  pay 
the  proceeds  thereof  to  certain  preferred  creditors,  among 
whom  are  the  plaintiffs,  and  apply  the  balance  in  payment  of 
the  debts  of  the  other  creditors  named,  pro  rata;  that  he  shall 
pay  all  his  named  creditors  in  fifteen  months,  and  that  there- 
upon the  mortgage  shall  become  void;  that  in  case,  in  the 
opinion  of  the  mortgagees,  their  security  should,  for  any  cause, 
become  endangered,  they  may  take  possession  of  the  stock  of 
goods,  including  all  goods  thereafter  by  Sexton  added  thereto, 
and  sell  the  same,  paying  out  of  the  proceeds  the  debts  in 
manner  mentioned  in  the  mortgage,  and  the  balance  to  Sexton. 

If  this  instrument  is  void  upon  its  face,  because  it  is  against 
the  provisions  of  the  statute,  or  because  it  is  fraudulent  in  law, 
as  tending  to  delay  and  hinder  creditors,  the  judgment  below 
must  be  reversed,  as  it  could  not,  in  such  case,  be  the  founda- 
tion of  a  right  of  property  in  the  plaintiffs ;  and  this  is  the 
only  question  we  deem  it  necessary  to  examine  upon  this 
record. 

The  statute  provides,  that  all  instruments  of  writing  having 
the  effect  of  a  mortgage  or  lien  upon  chattels,  shall  be  invalid 
against  third  persons,  where  the  possession  shall  not  be 
delivered  to  and  remain  with  the  mortgagee,  unless  made, 
acknowledged  and  recorded  in  pursuance  of  its  provisions. 
These  provisions  require  that  the  mortgage  be  acknowledged 
before  a  justice  of  the  peace  of  the  district  in  which  the  mort- 
gagor resides,  and  requires  the  justice  to  enter  in  his  docket  a 
memorandum  of  his  acknowledgment,  containing  a  description 
■of  the  mortgaged  property ;  that  the  mortgage  be  recorded  in 
•the  recorder's  office  of  the  county  in  which  the  mortgagor 
resides,  and  provides  that  thereupon  the  mortgage,  if  bona  fide, 
shall  be  valid  for  not  exceeding  the  period  of  two  years,  not- 
withstanding possession  remain  with  the  mortgagor,  if  the 
mortgage  provide  for  the  possession  so  to  remain.  The 
statute  also  prohibits,  under  a  penalty,  sale  by  the  mortgagor 
of  the  mortgaged  property  to  third  persons,  without  informing 
them  of  the  mortgaged  lien.     Statutes  of  1856,  p.  136. 

From  these  provisions  it  is  plain  that  the  statute  contem- 
plates the  retaining  of  possession,  by  the  mortgagor,  of  chattels 
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capable  of  description  and  identification  only,  and  the  retain- 
ing of  such  possession  for  use  or  custody,  and  not  for  sale  and 
disposition  in  the  course  of  business  and  trade.  The  posses- 
sion is  to  remain  with  the  mortgagor,  a  sale  to  third  persons 
is  prohibited,  the  chattels  set  forth  in  the  mortgage  are  to  be 
entered  and  described  in  the  justice's  docket  and  the  mortgage 
is  to  be  recorded ;  thus  affording  public  notice  in  the  imme- 
diate neighborhood,  and  in  a  public  office  of  the  county  of  the 
mortgagor,  of  the  lien  existing  against  the  particular  chattels. 
This  instrument  does'  not  provide  for  possession  remaining 
with  the  mortgagor  within  the  meaning  of  the  statute,  but 
seeks,  under  cover  of  a  mortgage,  to  enable  the  mortgagor,  in 
defiance  of  his  creditors,  to  retail  goods  according  to  the  course 
of  merchants,  and  is  against  the  evident  policy  of  the  statute. 
Goodrich  v.  Downs,  6  Hill  R.  438;  Groverw  Wakeman,  11 
Wend.  R.  187.  In  effect,  the  instrument  is  no  less  than  an 
assignment,  or  bill  of  sale  of  a  stock  of  goods,  reserving  to  the 
assignor  the  absolute  dominion  and  power  of  disposition  for 
the  period  of  fifteen  months ;  during  which  time  it  contem- 
plates that  the  assignor  shall,  with  the  goods,  carry  on  his 
business  of  store  keeping  as  by  him  "  heretofore  followed;'* 
that  what  he  should  add  to  the  stock  should  enure  to  and 
become  a  part  of  the  assigned  or  mortgaged  property,  and 
that  for  this  period  the  creditors  of  the  assignor  should  be  hin- 
dered in  subjecting  the  property  to  the  satisfaction  of  their 
legal  demands;  thus  affording  the  assignor  immunity  against 
the  claims  of  creditors  while  he  is  in  the  visible  possession  and 
dominion  of  the  property  for  all  purposes,  with  the  naked 
undertaking,  on  his  part,  with  one  of  his  creditors,  to  apply  the 
proceeds  of  the  goods  to  the  payment  of  the  named  debts,  in 
the  manner  in  the  instrument  provided.  The  law  gives  no 
sanction  to  such  arrangments,  and,  however  well  intended  in 
fact,  will  hold  them  void  as  against  creditors,  as  tending  to 
encourage  and  sustain  frauds,  and  to  hinder  creditors  in  the 
collection  of  their  just  demands.  Ford  v.  Williams,  3  Kernan 
R.  577;  Edgell  v.  Hart,  13  Barbour's  (S.  C.)  R.  380;  Dela- 
ware v.  Ensign,  21  ibid.  85;  Griswold  v.  Sheldon,  4  Com- 
tek's R.  580;  Hart  v.  Crane,  7  Paige's  Chy.  R.  37;  Ward 
v.  Trotter,  3  Monroe  R.  1 ;  Sheerer  v.  Loutzherhizer,  G  Watts' 
R.  543;   Whallon  v.  Scott,  10  ibid.  237. <B> 

Judgment  reversed. 


« 


la)    Read  c.  Wilson.  82  III.  R.  377:  Hunt  e.  Bullock,  23  Id,  324:  Ogden  v.  Stewart, 
Id.  134. 
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John  Reed,  Executor  of  Andrew  Seed,  Plaintiff  in  Error,  v. 
The  Peoria  and  Oquawka  Railroad  Company. 

ERROR  TO    PEORIA. 

Actions  ot  trespass  for  injuries  to  realty,  do  not  survive,  and  cannot  be  sustained  by 
an  executor. 

Tbe  motion  to  abate  this  suit  was  made  before  Davis,  Judge, 
and  was  decided  by  him  at  March  term,  1857,  of  the  Peoria 
Circuit  Court.     The  opinion  gives  an  abstract  of  the  case. 

N.  H.  Purple,  for  Plaintiff  in  Error. 

J.  Manning,  for  Defendant  in  Error, 

Skinner,  J.  Seed  sued  the  defendant  in  an  action  of 
trespass.     The  declaration  contained  two  counts. 

1.  For  breaking  and  entering  plaintiff's  close,  throwing 
down  fences,  breaking  and  treading  down,  eating  up,  destroy- 
ing and  carrying  away  the  oats  of  the  plaintiff — one  hundred 
acres.  Driving  off  and  carrying  away,  and  causing  to  be 
driven  off,  carried  away  and  dispersed  and  lost,  one  hundred 
hogs  of  the  plaintiff,  and  other  wrongs,  etc. 

2.  Same  in  substance. 
Defendant  pleaded  the  general  issue. 

After  the  commencement  of  the  suit  Seed  died. 

His  death  was  suggested  by  his  counsel,  and  Reed,  his 
executor,  substituted  as  plaintiff. 

The  defendant  entered  a  motion  that  the  suit  abate,  which 
the  court  sustained.     Plaintiff's  attorney  excepted. 

The  only  question  in  the  case  is,  whether  the  cause  of  action 
survives  in  favor  of  the  executor. 

At  common  law,  causes  of  action  for  trespass  to  person  or 
to  property,  did  not  survive  either  in  favor  of  or  agrainst  per- 
sonal representatives,  or  heirs.  The  statute  of  4  Edw.  III.^. 
Chap.  7,  and  which  is  in  force  in  this  state,  is  held  to  have 
changed  the  common  law  only  so  far  as  relates  to  injuries  to 
personal  property ;  and  the  statute  of  3  and  4  William  IV., 
which  saves  to  personal  representatives  causes  of  action  for 
trespasses  to  personal  and  real  property,  does  not  affect  the 
common  law  as  received  in  this  country.  1  Chittv's  PI.  68, 
69  and  70. 

Our  statute  provides  that  actions  shall  not  abate  by  the 
death  of  a  sole  plaintiff,  "if  the  cause  of  action  survive  to 
heirs,  devisees,  executors  or  administrators."  Statutes  1836* 
Chap.  1,  Sec.  7. 
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The  statute  has,  therefore,  left  the  survivorship  of  causes  of 
action  as  the  law  was  before,  and  by  that  law  rights  of  action 
for  trespasses  to  land  did  not  survive. 

But,  it  is  contended,  that  the  counts  of  the  declaration, 
although  for  breaking  and  entering  the  plaintiff's  close,  allege 
trespasses  to  personal  property  therein,  and  that,  therefore, 
the  cause  of  action  to  that  extent,  at  least  survives.  In  actions 
of  trespass  the  plaintiff  may  declare  for  a  wrongful  breaking 
and  entry  of  his  close,  which  is  purely  an  injury  to  land,  and, 
by  way  of  aggravation,  allege  any  other  acts  of  trespass,  upon 
the  same  occasion,  committed  therein  to  the  land,  the  person, 
or  personal  property  of  the  plaintiff,  and  recover  damages  for 
all.  But  if,  in  such  case,  he  fails  to  establish  the  wrongful 
entry  alleged,  not  having  maintained  the  principal  trespass  or 
ground  of  action,  he  cannot  recover  for  the  consequences  or 
incidents,  as  au  assault  and  battery  of  his  person,  or  injuries 
to  his  personal  property  therein. 

The  plaintiff,  in  actions  of  trespass,  may  join  counts  for 
trespass  to  land  and  for  trespass  to  person,  and  to  personal 
property,  and  in  such  case,  each  count  being  an  independent 
cause  of  action,  ho  may  recover  upon  such  counts  as  are 
sustained  by  proof,  although  he  fail  as  to  others. 

The  counts  in  this  record  are  strictly  for  trespasses  to  land, 
alleging  by  way  of  aggravation,  and  not  as  the  ground  of 
action,  other  wrongs  to  the  plaintiff",  on  the  same  occasion, 
upon  the  land  committed  and  damages  consequent  thereon. 

Actions  for  trespass  to  land  are  local,  must  be  brought  in 
the  county  where  the  land  lies,  by  the  common  law,  but 
actions  for  trespass  to  personal  property  and  to  person  are 
transitory,  and  may  be  brought  where  the  defendant  may 
be  found. 

The  rules  here  laid  down  are  abundantly  sustained  by 
authority,  and  this  court  has  no  power  to  alter  them.  1 
Chitty's  PI.  69,  70  and  410,  411;  Saund.  PI.  and  Ev.  1097; 
2  Starkie's  Ev.  813,  814;  Williams  v.  Breedon,  1  Bos.  and 
Pul.  R.  329;  Emerson  v.  Emerson,  1  Ventris  R.  187;  Ropps 
v.  Baker.  4  Pick.  R.  239. 

Judgment  affirmed. 
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Chnmasero  v.  The  People. 


William  Chumasero,  Appellant,  v.  The  People,  Appellees. 

APPEAL  FROM  LA  SALLE. 

A  recognizance  is  not  vitiated  because  it  is  taken  for  a  less  sum  than  is  endorsed  on 

the  writ. 
A  recognizance  is,  of  itself,  evidence  that   it  was  taken  under  the  direction  of  the 

court. 
An  indictment  need  not  be  set  out  in  a  scire  facias  upon  recognizance  forfeited. 
A  scire  facias  sued  out  against  principal  and  surety  is  several  in  its  effects  upon  each , 

as  is  also  the  judgment  and  execution  upon  it. 
A  tcire   facias    is  not  joint  because  it  includes  several  parties,  who  have  entered 

into  the  same  recognizance.     It    is    sufficient  if  the  recognizance    is   followed. 

The  judgment  will  only  be  awarded   according  to  the  force  and  effect  of  the 

recognizance. 

This  was  a  proceeding  in  La  Salle  Circuit  Court  against 
appellant,  by  scire  facias  on  recognizance.    The  record  shows : 

An  indictment  against  William  Trabling  and  Henry  Gerhart, 
for  larceny ;  indorsement  on  the  back  of  the  indictment,  and 
order  to  hold  bail  in  the  sum  of  $800  each;  recognizance  of 
Henry  Gerhart,  as  principal,  and  Conrad  Sapp,  as  security,  in 
the  sum  of  $300  each,  for  the  appearance  of  Henry  Gerhart 
before  the  Circuit  Court  of  La  Salle  county,  at  the  (then)  next 
term  thereof,  to  answer  the  indictment ;  appearance  and  plea 
of  not  guilty  by  Gerhart;  trial  of  defendant;  disagreement 
and  discharge  of  jury ;  recognizance  of  Gerhart,  as  principal, 
and  William  Chumasero,  as  security,  in  the  sum  of  $300  each, 
for  appearance  of  defendant,  Gerhart,  on  the  first  day  of  the  then 
next  term  of  said  court ;  nolle  prosequi  entered  as  to  Trabling ; 
defendant,  Gerhart,  called  and  defaulted ;  appellant  called 
and  made  default,  and  recognizance  forfeited  and  judgment 
rendered  against  appellant  for  the  sum  of  $300,  being  the 
amount  specified  in  recognizance ;  return  of  officer  of  service 
of  scire  facias  on  appellant;  order  for  execution  against 
appellant. 

Bill  of  exceptions,  showing  that  motion  was  made  to  set 
aside  order  for  execution,  because  said  scire  facias  purports 
to  set  out  an  indictment,  alleged  to  have  been  found  against 
said  Gerhart  and  Trabling  for  larceny,  without  setting  out  any 
indictment  in  said  scire  facias*,  and  because  said  scire  facias 
was,  in  other  respects,  informal,  uncertain  and  insufficient; 
which  motion  was  overruled  by  the  court,  and  to  which 
decision  said  appellant  then  and  there  excepted. 

The  assignment  of  errors  is  as  follows : 

The  court  erred  in  overruling  the  motion  to  set  aside  the 
order  for  execution  against  appellant. 

The  court  erred  in  making  said  order,  for  the  reason  that 
the  order  to  kold  to  bail  was  in  the  sum  of  $800,  when  the 
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recognizance  was  taken  for  a  less  sum,  without  any  order 
having  been  made  reducing  the  amount. 

The  court  erred  in  making  said  order,  for  the  reason  that 
the  scire  facias  does  not  set  out  the  indictment,  and  was  void. 

The  recognizance  entered  into  by  appellant  and  Gerhart 
was  not  in  pursuance  of  any  order  of  the  court,  and,  therefore, 
void ;  and  hence  all  proceedings  founded  thereon  are  void. 

That  the  recognizance  was  a  several  recognizance  of  said 
appellant  and  Gerhart  respectively,  and  that  scire  facias  wag 
against  them  jointly. 

Chumasero  and  Eldredge,  for  Appellant. 

W.  Bushnell,  State's  Attorney  for  Appellees. 

Scates,  C.  J.  On  default,  the  party  must  assign  such 
ground  of  error  as  would  be  good  on  general  demurrer.  No 
such  error  is  assigned. 

The  first  is  a  general  assignment  of  error;  the  second,  in 
taking  recognizance  for  less  than  sum  indorsed  on  writ  would 
not  prejudice  plaintiff,  and  he  could  not  complain.  Bailey's 
admr.  v.  Campbell,  1  Scam.  R.  47 ;  Harrison  v.  Clark  et  al., 
1  ibid.  131 ;  Thorn  v.  Watson,  5  Gil.  R.  26.  If  for  a  greater 
amount,  it  would  be  void.  Wangh  v.  The  People,  17  111.  R. 
561.  But  this  has  no  application  to  a  recognizance  taken  in 
open  court.  It  needs  no  formal  order  to  sustain  it.  It  is 
evidence  of  itself  that  the  court  directed  the  recognizance  to 
be  taken  for  the  amount  mentioned  in  it. 

The  indictment  need  not  be  set  out  in  the  scire  facias.  It 
is  sufficient  if  the  offense  is  recited  or  referred  to  in  it.  Nor 
need  there  be  any  order  of  court  requiring  or  directing  the 
party  to  enter  into  recognizance.  The  recognizance  is  evidence 
that  the  party  was  required  to  enter  into  it,  and  did  so. 
Shattuck  et  al.  v.  The  People,  4  Scam.  R.  477. 

The  fifth  and  last  assignment  of  error  questions  the  suf- 
ficiency of  the  scire  facias,  because,  it  is  alleged,  that  it  is 
joint  against  plaintiff  and  his  principal,  Gerhart,  and  upon  a 
several  recognizance.  The  recognizance  is  several.  The  scire 
facias,  though  sued  out  against  both  principal  and  surety, 
which  is  proper,  is  several  in  its  effect  upon  each,  and  the 
judgment,  or  award  of  execution,  is  also  several  against 
plaintiff.  There  is  not,  and  cannot  be,  therefore,  any  preju- 
dice to  plaintiff.  Even  where  recognizance  is  joint  and 
several,  execution  may  be  severally  awarded,  though  scire 
facias  is  both  joint  and  several.  Passfield  v.  The  People,  3 
Gihn.  R.  406. (a)  It  does  not  follow  that  the  scire  facias  is  joint 

(o)    Wheeler  v.  People,  39  111.  R.  432. 
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simply  because  two  are  included  in,  and  ordered  to  be  sum- 
moned to  show  cause.  The  object  is  to  have  execution 
according  to  the  jorm.  force  and  effect  of  the  recognizance. 
Sans  v.  The  People,  3  Gilm.  R.  327. 

It  is  sufficient  that  the  scire  facias  pursue  the  recognizance, 
whether  joint  and  several,  or  joint  or  several,  and  judgment 
or  execution  be  awarded  only  according  to  its  form,  force  and 
effect.  But  where  the  parties,  principal  and  surety,  have  both 
entered  into  the  same  recognizance,  though  severally,  each 
may  be  included  in,  and  served  with  one  scire  facias,  to  show 
cause  against  the  award  of  execution  against  him  for  the  several 
indebtedness.  And  this  would  not  rwake  it  a  joint  scire  facias 
■any  more  than  such  a  recognizance  becomes  joint  by  each 
entering  into  the  same  severally  for  himself.  So  ]  must 
understand  the  authority  of  Hildrelh  v.  The  State,  .5  Blackf. 
R.  80;  Thompson  v.  TIip  State,  4  ibid.  188;  Lockwood  et  al. 
v.  The  State,  7  ibid.  417. 

We  do  not  regard  the  scire  facias  here  as  a.  joint  one,  but 
several  in  all  its  recitals,  and  several  in  its  requirements. 

Judgment  affirmed. 


The  President  and  Trustees  of  the  Town  op  St.  Charles, 
Appellant,  v.  Puter  O'Mailey,  Appellee. 

APPEAL  FROM  KANE. 

Where  the  charter  of  a  town  requires  its  officers  to  keep  a  record  of  ihe  by-laws, 
etc.,  which  shall  be  received  in  ail  courts  as  evidence,  other  proof  than  such 
record  is  unnecessary;  and  an  honest  correction  of!  the  record  does  not  vitiate 
the  by-laws. 

If  the  charter  authorizes  the  recovery  of  several  fines  in  one  action,  if  the  proof 
is  clear  as  to  four  distinct  offenses,  a  verdict  for  the  penalty  of  but  one  is  iuipioper, 
as  it  would  be  a  bar  to  a  future  prosecution  for  the  other  penalties. 

A  witness  is  not  to  be  discredited  from  the  simple  fact  that  he  may  fill  the  character 
of  an  informer  or  spy. 

Where  a  statute  expressly  gives  costs  to  a  successful  party,  it  is  erroneous  to 
divide  them. 

This  was  a  suit  commenced  before  a  justice  of  the  peace  by 
the  town  officers  of  St.  Charles,  for  the  violation  of  an  ordi- 
nance prohibiting  the  sale  of  liquors,  for  a  failure  to  pay 
penalties,  a  certain  sum,  not  exceeding  one  hundred  dollars. 

A  judgment  was  rendered  before  the  justice  against  defend- 
ant for  one  hundred  dollars  debt,  and  oustw  of  suit.  The 
defendant  appealed  to  the  circuit  court.  At  May  term,  1856, 
of  the  Kane  Circuit  Court,  the  cause  was  tried  on  the  appeal, 
before  I.  G.  Wilson,  Judge  and  a  jury. 
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A  witness  was  sworn,  who  testified  that  O'Mailey  had  soldi 
him  two  drinks  of  brandy  at  his  grocery,  in  St.  Charles,  at 
two  different  times,  on  the  29th  of  November,  1855,  and  also 
a  pint  of  whisky  to  another  person,  on  the  same  day.  On 
his  cross  examination,  this  witness  stated  that  lie  resided  at 
Batavia;  went  to  St.  Charles  for  the  purpose  of  buying  liquor, 
that  the  defendant  might  be  prosecuted ;  I  drank  twice  on  that 
evening  at  defendants ;  went  to  several  other  groceries  and 
saloons  on  same  evening  ;.  drank  five  or  six  times  in  all  that 
evening.  Question.  State  whether  you  are  a  member  of  a 
temperance  society,  and  pledged  not  to  use  intoxicating  drinks  ? 
Did  you  not  go  to  St.  Charles  to  buy  liquor  of  defendant  at 
the  suggestion  or  request  of  an  organized  band  or  society  of 
men  at  Batavia,  or  by  a  resolution  of  such  a  band  ?  Anstoer. 
Well,  I  hardly  know  whether  I  can  answer  the  question. 
There  was  no  resolution  passed;,  others  knew  I  was  going;  it 
was  spoken  of  by  others ;  I  expected  to  have  my  expenses  paid. 
Question.  State  whether  or  not  you  are  a  member  of  a  society 
sworn  to  prosecute  liquor  sellers,  and  to  destroy  their  prop- 
erty ?  Answer.  Don't  know  as  any  one  offered  to  defray  my 
expenses;  had  some  expectation  that  they  would  be  paid;  I 
paid  for  team  and  liquor ;.  no  one  furnished  me  any  money. 

Another  witness  stated  that  he  went  to  St.  Charles  for  the 
purpose  of  purchasing  liquor  of  the  defendant,  that  he  might 
be  prosecuted. 

Rolla  French,  sworn :  I  am  the  corporation  clerk  of  the 
town  of  St.  Charles.  These  (referring  to  the  book  of  records 
offered  in  evidence)  are  the  records  of  the  corporation  of  the 
town  of  St.  Charles.  These  ordinances  and  certificates  (refer- 
ring to  the  ordinances  and  certificates  of  publication  upon 
which  suit  is  brought)  are  in  the  handwriting  of  A.  R. 
Me  Wayne.  He  was,  at  the  date  of  said  ordinances,  the  clerk 
of  said  corporation. 

A.  R.  Mc Wayne,  sworn:  Know  defendant;  resides  at  St. 
Charles.  (Plaintiff's  counsel  gave  book  of  records,  purporting, 
to  be  the  records  of  the  corporation  of  the  town  of  St.  Charles 
to  witness.)  By  plaintiff's  counsel :  Please  to  state  whether 
or  not  these  are  the  records  of  the  corporation  of  the  town  of 
St.  Charles  ?  Answer.  They  are.  Please  to  turn  to  the 
ordinances  passed  by  the  president  and  trustees  of  the  town 
of  St.  Charles,  June  15th,  1854,  and  the  certificate  of  posting- 
such  ordinances,  in  relation  to  the  sale  of  intoxicating  drinks, 
and  state  whose  hand^writing  they  are  in?.  (Witness  opened 
book  to  ordinance  and  certificate,  and  examined  them.)  Ans. 
They  are  in  my  hand-writing;.  I  was  corporation  clerk  at  the 
time.     Question..     State  whether  you  caused,  such  copies  of 
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those  ordinances  to  be  made?  Answer.  I  did.  Question. 
Did  you  cause  such  copies  to  be  posted  up;  if  so,  where? 
Answer.  I  had  made  fifteen  or  twenty  copies.  I  posted  up 
one  on  the  mill,  on  the  west  side  of  Fox  river,  in  St.  Charles  ; 
one  on  post  in  mill,  on  the  east  side  of  the  river.  I  posted 
two  or  three  copies  on  the  bridge  across  Fox  river;  one  in  my 
office,  and  one  at  the  post  office ;  others  in  different  parts  of 
the  town.  They  were  posted  on  the  24th  day  of  June,  A.  D. 
1854.  The  words  "of  the  most"  were  added  in  the  record 
book  at  the  request  and  by  the  direction  of  the  president  and 
trustees  of  the  town  of  St.  Charles. 

The  book  of  records  of  the  corporation  was  then  allowed  to 
go  to  the  jury  as  evidj?ice,  containing  ordinance  and  certificate 
above  set  out.  The  above  was  all  the  testimony  in  the  above 
case. 

Plaintiff's  Instructions.  That  the  book  purporting  to  be 
the  records  of  the  corporation  of  the  town  of  St.  Charles  is 
proper  evidence  in  this  case  of  all  matters  therein  contained. 

That  what  are  the  three  most  public  places  in  the  town  of 
St.  Charles  is  a  question  of  fact  for  the  jury  to  determine ; 
and  if  they  believe  the  proper  notices  were  duly  posted  in 
three  public  places  of  resort,  such  as  the  flouring  mills,  on  the 
east  and/west  sides  of  the  river  in  said  town,  and  at  the  post 
office,  such  is  proper  evidence  on  the  question  of  posting 
notices. 

That  the  minutes  and  entries  made  by  A.  E.  McWayne, 
while  in  the  proper  discharge  of  hi3  office,  as  clerk  of  the  cor- 
poration of  the  town  of  St.  Charles,  in  the  proper  book  of 
records  of  said  corporation,  are  admissable  as  evidence  in  this 
case. 

The  defendant  then  asked  the  following  instructions  to  be 
given  by  the  court,  which  were  allowed  and  read  to  the  jury, 
to  the  giving  of  which  the  plaintiffs  then  and  there  excepted. 

The  jury  are  instructed  that  this  is  a  penal  action,  and,  in 
order  to  entitle  the  plaintiff  to  recover,  he  is  held  to  strict 
proof  in  every  particular,  and  all  presumptions  are  in  favor  of 
the  defendant. 

That  unless  the  plaintiffs  have  proved  that  the  ordinance 
declared  was  properly  published,  and  in  the  manner  prescribed 
by  the  statute,  the  defendant  is  entitled  to  judgment. 

That  proof  that  copies  of  the  ordinance  were  posted  is  not 
sufficient;  the  plaintiffs  must  prove  that  such  copies  were 
printed  copies,  and  the  burden  of  proof  is  upon  the  plaintiffs 
in  this  particular. 

That  proof  that  copies  of  such  ordinances  were  posted  in 
certain  specified  places  within  the  limits  of  the  corporation  of 
the  town  of  St.  Charles  is  not  sufficient,  unless  the  plaintiff 
26 
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has  also  affirmatively  proved  that  such  copies  were  printed 
copies,  and  that  at  least  three  of  the  specified  places  where  the 
same  were  posted  were  three  of  the  most  public  places  within 
the  corporate  limits  of  said  town. 

That  the  certificate  of  the  publication  and  posting  of  the 
ordinances  contained  in  the  book  of  records  of  said  town  of 
St.  Charles,  is  no  evidence  whatever  of  the  publication  of  said 
ordinance,  and  the  jury  have  no  right  to  consider  it. 

That  although  witnesses  may  not  be  impeached  by  proof  of 
general  reputation  for  truth  and  veracity,  still  the  jury  are  not 
bound  to  believe  them,  if  they  believe  that  the  position  of  such 
witnesses  in  relation  to  the  case  destroys  his  credibility;  or  if 
their  cross  examination  shows  them  unworthy  of  credit;  or 
that  any  of  the  circumstances  detailed  by  the  proof  shows 
them  unworthy  of  credit. 

The  court  then,  of  its  own  volition,  gave  the  following 
instructions  in  writing. 

That  the  jury  are  the  judges  of  the  credibility  of  the  wit- 
nesses, and  if  under  all  the  circumstances  developed  in  the 
case,  the  testimony  of  any  of  the  witnesses  who  have  sworn  is 
unworthy  of  credit,  the  jury  should  disregard  it.  It  does'  not 
follow  that  because  a  witness  has  sworn  to  an  alleged  fact,  the 
jury  are  to  receive  his  testimony  as  true ;  but  the  jury  are  to 
take  into  consideration  the  manner  of  the  witness,  the  state- 
ments he  makes,  his  connection  with  the  facts  about  which  he 
testifies,  the  motives  by  which  he  seems  to  have  been  influ- 
enced, and  the  spirit  in  which  he  apparently  gives  his  testi- 
mony;  and  if  the  jury  think  that  his  evidence  is  unworthy  of 
belief,  and  that  it  ought  not  to  control  their  verdict,  they  are 
at  liberty  to  disregard  it. 

The  law  has  ever  looked  with  disfavor  upon  informers  and 
spies,  and  while  the  fact  that  a  witness  may  have  acted  in  that 
character,  does  not,  under  the  law,  absolutely  disqualify  him 
from  testifying,  it  is  a  circumstance  which,  if  shown  by  the 
proof  to  exist,  renders  his  evidence  liable  to  suspicion  and 
comment,  and  it  is  proper  for  the  jury  to  scrutinize  the  testi- 
mony of  a  witness  or  witnesses,  if  any,  who  may  appear  by 
the  evidence  to  have  acted  in  that  capacity.  If  thei  jury 
believe,  from  the  testimony,  that  the  witnesses  in  this  case 
lived  in  a  different  town  from  that  of  the  defendant,  and  that 
with  a  design  and  preconceived  plan  formed  by  themselves  in 
connection  with  others,  to  entrap  the  defendant  into  the  com- 
mission of  an  offense,  in  order  to  prosecute  or  cause  him  to  be 
prosecuted  for  the  same,  they  went  to  St.  Charles,  the  place  of 
business  of  the  defendant,  they  are  circumstances  proper  to  be 
considered  by  the  jury,  in  determining  what  weight  is  to  be 
attached  to  their  evidence,  the  law  considering  that  a  person 
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who,  by  cunning  and  artifice,  causes  another  to  commit  an 
offense,  is,  if  not  equally  guilty  of  the  offense,  at  least  so  far 
involved  in  the  transaction  as  to  be  looked  upon  with  more  or 
less  suspicion,  according  to  the  circumstances  of  the  case. 

With  the  motives  of  the  witnesses  you  have  nothing  to  do 
any  further  than  it  affects  their  credibility:  however  ill-judged 
and  wholly  inadmissible  you  may  regard,  as  the  court  certainly 
does  regard,  efforts  and  means  for  the  suppression  of  the  sale 
of  intoxicating  drinks,  such  as  the  proofs  in  this  case  exhibit, 
you  are  still  not  required  to  disregard  their  testimony  merely 
because  you  may  disapprove  of  their  conduct,  if  you  think 
their  testimony  worthy  of  belief. 

It  is  for  you,  gentlemen,  under  all  the  circumstances,  to  say 
what  credence  is  to  be  given  to  the  several  witnesses  who  have 
been  sworn  in  the  case. 

To  the  giving  of  which  instructions  so  given,  the  plaintiffs, 
lay  their  counsel,  then  and  there  excepted. 

Jurv  found  a  verdict  of  $25  for  plaintiffs. 

Plaintiffs  enter  their  motion  for  new  trial,  which  was  over- 
ruled, and  judgment  given  in  favor  of  plaintiffs  for  $25  fine, 
^ach  party  to  pay  their  own  costs.  The  plaintiffs  except  and 
pray  an  appeal. 

D.  L.  Eastman,  for  Appellants. 

Farnsworth  and  Burgess,  and  J.  H.  Ferguson,  for  Appellee. 

Scates,  C.  J.  The  9th  section  of  the  charter  of  St.  Charles 
{Acts  1853,  p.  236),  requires  of  the  board  of  trustees  a  full  and 
faithful  record  of  all  their  proceedings,  by-laws  and  ordinances, 
and  of  the  time,  manner  and  place  of  publication  of  such 
"by-laws,  in  a  book  to  be  provided  tor  that  purpose,  and  such 
book  purporting  to  be  the  records  of  the  corporation  of  the 
town  of  St.  Charles,  shall  be  received  in  all  courts,  without 
further  proof,  as  evidence  of  all  matters  therein  contained. 
These  by-laws  were  to  be  published,  for  ten  days,  in  three  of 
the  most  public  places. 

The  fifth  instruction,  for  defendant,  was  erroneous.  The 
book  is  expressly  made  evidence  of  this  very  fact,  and  is 
required  to  contain  a  statement  of  the  time,  manner  and  place 
of  such  publication.  Nor  do  we  perceive  any  objection  to  an 
emendation  of  the  entry,  to  make  it  set  forth  the  truth  as 
it  was. 

The  jury  evidently  found  the  ordinance  to  be  in  force,  else 
they  could  not  have  convicted  the  defendant  at  all,  and  it 
■might,   therefore,  appear  to  render  this  erroneous  instruction 
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harmless.      But  we  need  not  pass  upon  its  effect,  as  there  ar< 
other  grounds  for  reversal. 

By  the  10th  section  of  the  charter,  several  fines,  etc.,  fo 
breaches  of  the  ordinances,  not  exceeding  one  hundred  dollars 
may  be  recovered  in  one  action  before  a  justice,  together  wit! 
costs. 

The  proof  is  clear  to  establish  four  distinct  offenses,  for  eac 
of  which  a  fine  of  twenty-five  dollars  is  imposed.  We  canno 
reconcile  a  verdict  for  twenty-five  dollars  with  the  prooJ 
The  law  authorized  the  recovery  of  each  in  one  verdict  an 
judgment.  This  is,  therefore,  a  bar  to  the  others,  whethe 
recovered  or  not,  as  they  might  have  been.  The  verdict  i 
not  explainable  on  that  ground. 

We  find  no  explanation  of  the  finding  under  such  evidences 
other  than  discrediting  the  witnesses.  For  this  we  perceiv 
no  shadow  of  a  ground.  The  witnesses  may  be  notoriousl 
infamous  in  that  community,  and  unworthy  of  credit,  for  an] 
thing  we  know,  or  for  anything  apparent  on  this  record. 

But  if  the  ground  of  discredit  is  to  be  found  in  the  genen 
charge  of  the  court  to  the  jury,  we  find  ourselves  wholl 
unable  to  agree  to  the  law  as  thus  laid  down,  or  to  th 
assumption  of  fact  upon  which  it  is  based. 

And  first,  as  to  the  assumed  fact  that  the  witnesses  fill  th 
character  of  informers  or  spies,  we  must  wholly  differ  wit 
the  court. 

However  indiscreet  it  may  have  been,  to  volunteer  to  wi 
ness  the  commission,  and  become  evidence  to  violations  of  tt 
laws,  incurring  thus  the  hatred  and  persecution  of  the  part 
and  his  supporters ;  yet,  surely,  no  one  can  justly  denominal 
such  an  one  either  an  informer  or  a  spy.  A  particeps  crirn 
nis  may  inform,  a  spy  may  secretly  intrude  upon  and  betrs 
the  confidence  of  one  who  trusts  to  a  falsely  assumed  cha 
acter.  We  do  not  perceive  the  first  trait  of  resemblanc 
between  the  two  characters  and  the  conduct  of  these  witnesse 
They  may  have  acted  with  more  zeal  than  knowledge,  but  "w 
should  regret  to  learn  that  men  are  to  be  denounced  as  inforc 
ers  and  spies,  who  may  voluntarily  or  involuntarily  denounc 
and  prosecute  offenders  against  the  law,  order  and  morality  < 
society. 

As  to  the  principle  of  law,  spies  and  informers  may  be  moi 
or  less  odious,  as  matter  of  fact,  as  the  motive  by  which  the 
are  prompted  is  patriotic  or  corrupt.  But  it  is  not  true,  £ 
matter  of  law,  so  far  from  rendering  a  man  infamous,  the  la' 
encourages  accomplices  to  repentance  of  their  crimes,  discovt 
ries  of  their  accomplices  and  offenses,  and  to  reformation! 
So  far  from  thereby  becoming  infamous,  their  testimony  is  no 
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only  received,  but  the  act  is  considered  one  of  merit,  and 
though  not  a  matter  of  legal  right,  yet  numerous  instances  are 
recorded,  where  the  information  has  been  rewarded  with  a 
pardon.  Informers  and  spies  may  be  abhorred  and  odious, 
not  by  reason  of  denouncing  and  giving  information  against 
■crimes  and  criminals,  but  for  their  association  and  participa- 
tion in  lawless  practices.  We  should  not,  therefore,  mistake 
and  denounce  the  only  act  through  which  society  finds  redress, 
instead  of  the  Crimes  and  criminals  thus  brought  to  light. 

If  men,  who  voluntarily  or  otherwise  become  acquainted 
with  the  secret  brothels,  gambling  and  drinking  hells  with 
which  our  cities  and  villages  are  sometimes  overrun,  and  our 
neighbors  and  our  children  are  corrupted  and  ruined  are  to 
lose  their  character  for  veracity,  and  are  to  be  denounced  as 
informers  and  spies  for  seeking  out  and  bringing  these  evil 
practices  to  light,  then  are  our  hopes  of  protection  slight 
indeed. 

We  should  regret  to  be  compelled  to  approve  and  sanction 
such  doctrines,  and  send  forth  their  baneful  and  unhealthful 
influence  from  the  bench.  On  the  contrary,  we  rejoice  to 
know  the  law  finds  no  cover  for  its  violations,  nor  will  it 
■defame  those  who  ferret  out  crimes  and  bring  the  criminals  to 
light. 

We  know  of  no  rule  of  law,  religion  or  morals  that  converts 
the  acts  and  doings  of  such  houses  into  sacred  or  masonic 
secrets,  which  it  will  destroy  a  man's  credit  to  disclose.  If 
such  are  the  terms  upon  which  men  enter  these  dens,  they  are 
as  unknown  to  the  law  as  to  religion  or  moralicy. 

Lastly,  the  10th  section  of  the  charter  gives  costs.  The 
court  erred  in  apportioning  the  costs.  The  statute  expressly 
giving  the  costs,  the  party  is  entitled  to  them,  and  the  case 
does  not  fall  under  the  general  provision  of  apportionment  on 
■appeals. 

-Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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Washington  Coughron,  et  al ,  Plaintiffs  in  Error,  v.  Richard 
K.  Swift,  Defendant  in  Error. 

ERROR  TO  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  party  cannot  have  a  footing  in  a  court  of  equity,  where  his  remedy  is  adequate 
at  law.  (a) 

The  opinion  of  the  court  gives  a  statement  of  the  case. 

A  final  decree,  upon  bill,  answers,  exhibits,  and  proofs,  was 
rendered  by  J.  M.  Wilson,  Judge,  at  the  April  vacation  terra, 
1856,  of  the  common  pleas  court,  for  complainant,  ordering 
that  injunction  be  made  perpetual,  and  that  Coughron  be 
restrained  from  collecting  the  judgment  of  seventh  September, 
1848,  and  that  Church,  the  sheriff,  be  enjoined  from  making 
deed,  etc., 

W.  T.  Burgess,  for  Plaintiffs  in  Error. 

B.  S.  Morris,  and  Shumway,  Waite  &  Towne,  for  Defend- 
ants in  Error. 

Skinner,  J.  This  was  a  bill  in  equity,  by  Swift,  against 
Coughron,  Gates  ard  Church. 

The  bill  alleges  that  Gates,  being  indebted  to  Swift,  to- 
secure  the  payment  of  the  debt,  on  the  18th  day  of  April, 
1846,  conveyed  certain  premises  to  Buckner  S.  Morris,  in 
trust,  to  sell  and  convey  the  same,  for  the  satisfaction  of  this 
debt;  that  Morris,  in  execution  of  the  trust,  on  the  17th  day 
of  June,  1847,  sold  and  conveyed  the  same  to  Swift;  that 
Swift  afterward,  by  deed  containing  covenants  of  general 
warranty,  conveyed  the  same  to  one  Gutcheus;  that  Gates, 
also,  on  the  1st  day  of  October,  1846,  conveyed  the  same  to 
Swift ;  that  the  same  premises  were  formerly  owned  by  one 
Steele,  prior  to  the  title  of  Gates,  and  that  they  were  sold 
on  execution,  issued  upon  a  judgment  against  Steele,  and 
which  was  a  lien  upon  the  premises,  and  on  the  16th  day  of 
July,  1847,  by  virtue  of  said  judgment,  execution  and  sale,, 
conveyed  to  one  Hubbard;  that  Hubbard  afterward  conveyed 
the  same  to  Swift ;  that  Coughron,  on  the  7th  day  of  Septem- 
ber, 1848,  filed  in  the  proper  court,  against  Gates,  a  petition 
for  a  mechanic's  lien  against  the  same  premises,  alleging  that 
Gates,  in  December,  1846,  claiming  to  own  the  premises,  em- 
ployed Coughron  to  perform  labor  in  the  erection  of  a  building 
thereon,  at  the  agreed  price  of  one  and  a  half  dollars  per  day, 
and  without  any  agreement  as  to  the  time  of  payment;  that 
in   pursuance  thereof,  Coughron  did,  from  thence  up  to  the 

(a)     Winkler  v.  Winkle*,  40  111.  R.  179;  Chittenden  v.  Rogers,  42  id.  99. 
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middle  of  January,  1847,  perform  labor  upon  said  building, 
to  the  amount  of  $128.25,  and  that  upon  the  termination  of 
the  labor,  the  parties  agreed  that  time  of  payment  therefor 
should  be  extended  to  the  first  day  of  January,  1S48;  that  on 
the  day  of  the  filing  of  said  petition,  judgment  by  confession 
was  entered  therein  against  Gates,  for  the  amount  claimed, 
with  an  order  for  a  special  execution  against  the  premises,* 
that  execution  was  issued,  and  was  afterward  stayed,  by  order 
of  court;  that  on  the  30th  day  of  October,  1848,  the  court,  in 
which  the  judgment  was  recovered,  on  application  of  G-utcheus, 
ordered  that  the  judgment  be  vacated,  and  Gutcheus  be  let  in 
to  defend  against  the  mechanic's  lien;  that  on  the  1st  day  of 
March,  1850,'  the  court,  on  motion  of  Gutcheus,  ordered  the 
cause  to  be  stricken  from  the  docket,  and  entered  judgment 
against  Coughron  for  costs ;  that  on  the  15th  day  of  November, 
1850,  the  court,  on  application  of  Coughron,  set  aside  the  order 
vacating  the  judgment,  and  ordered  that  execution  issue  upon 
said  judgment;  that  execution  issued,  accordingly,  and  the 
premises  were  sold  to  Coughron.  The  bill  also  alleges,  that 
at  the  time  Coughron  performed  the  labor,  Gates  had  no 
interest  in  the  premises,  and  that  before  then  he  had  conveyed 
his  entire  interest  therein  to  Swift  and  to  Morris ;  charges  that 
the  mechanic's  lien  proceeding  was  fraudulent,  and  prays  that 
the  judgment  and  sale  be  canceled,  that  Coughron  be  enjoined 
from  taking  anything  thereunder,  and  that  Church,  the  sheriff, 
who  made  the  sale,  be  enjoined  from  executing  a  deed  under 
the  execution  sale. 

It  is  difficult  to  imagine  how  Swift,  upon  his  own  showing, 
can  demand  the  aid  of  a  court  of  equity.  He  can  claim  the 
interposition  of  equity  only  upon  facts,  alleged  by  his  bill, 
entitling  him  to  relief,  if  true,  and  upon  those  facts,  even 
upon  the  final  hearing,  he  must  stand  or  fall. 

This  bill  not  only  shows  that  Gates  had  no  interest  in  the 
premises,  against  which  a  lien  could  attach,  but  states  distinctly 
that  no  interest  existed  in  Gates,  against  which  Coughron 
could  obtain  a  lien.  It  shows  that  Swift  had  obtained  three 
several  conveyances  of  the  premises,  each  of  which  overreached, 
and  in  effect  were  prior  to,  the  contract  for,  or  the  perform- 
ance of,  the  labor  in  the  petition  for  mechanic's  lien  alleged. 
Swift  was  not  a  party  to  th3  lien  proceeding,  and  his  title 
derived  by  deed  directly  from  Gates,  by  deed,  under  the  trust 
sale,  made  by  virtue  of  the  deed  of  trust  from  Gates  to 
Morris,  and  by  deed  from  Hubbard,  each,  from  his  own  show- 
ing, is  prior,  in  legal  effect,  to  any  possible  lien  shown  by  the 
petition,  in  favor  of  Coughron  against  the  premises. 

His  title  is  shown  to  be  perfect  and  paramount,  as  against 
all  persons  claiming  under  the  mechanic's  lien  proceeding,   or 
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the  judgment  by  confession  against  Gates;  and  the  remedy  at 
law  of  all  claiming  under  the  deed  to  Gutcheus — if  any  is 
needed,  is  ample,  unembarrassed,  and  unobstructed,  and  it, is 
wholly  indifferent  to  him  whether  the  judgment  is  fraudulent, 
or  whether  the  action  of  the  court,  in  vacating,  or  in  reinstat- 
ing the  judgment,  or  in  ordering  execution  to  issue  thereon, 
was  void-  or  valid. 

The  apparent  object  of  the  bill  is  to  remove  a  supposed 
incumbrance,  or  fraudulent  title,  adverse  to  the  title  of  Swift, 
held  by  Gutcheus  under  conveyance,  with  warranty  from 
Swift,  and  thereby  avoid  a  breach  of  Swift's  warranty,  and 
any  consequent  recourse  on  him ;  but  his  apprehension,  by  his 
own  showing,  is  imaginary  and  groundless,  and  he  can  have  no 
footing  in  a  court  of  equity,  where,  as  in  this  case,  the  remedy 
for  the  vindication  of  the  rights  of  his  grantee,  or  those  claim- 
ing under  his  titles,  is  adequate  at  law,  and  free  of  difficulty 
or  obstruction. 

This  priuciple  is  too  plain  for  argument  or  authority. 

The  decree  below  is  reversed,  for  want  of  equity  upon  the 
face  of  the  bill. 

Decree  reversed. 


John  Frink  et  al,  Appellants,  v.  Joseph  J.  Schroyer,  Appellee. 

APPEAL  PROM  COOK. 

Where  the  parties  to  the  action,  and  between  whom  the  issue  was  tried,  appear 
from  the  declaration  and  plea,  but  there  is  a  misstatement  ol  the  names  of 
some  of  the  parties  defendant,  in  parts  of  the  record  and  in  the  judgment  order, 
the  judgment,  for  that  reason,  will  not  be  reversed. 

Such  mistake  being  apparent  on  the  record,  is  amendable  at  any  time,  either  in 
the  court  where  the  decree  remains,  or  in  that  to  which  it  is  appealed.  But  the 
better  practice  is  to  apply  to  the  court  where  the  error  occurred,  to  have  the 
record  amended. 

In  an  action  against  a  common  carrier,  for  injuries  to  the  person,  the  jury  may  pro- 
perly take  into  consideration  any  permanent  damage,  which  the  evidence  showed 
was  the  natural  and  probable  consequence  of  the  injur y. 

Instructions  in  the  nature  of  a  motion  in  arrest,  striking  at  the  sufficiency  of  the 
alleged  cause  of  action,  may  perhaps  be  sanctioned  in  practice. 

A  contract  is  implied,  where  one  takes  passage  with  a  common  carrier,  that  he  shall 
pay  for  being  carried,  and  that  he  shall  be  safely  carried,  and  an  express  contract 
need  not  be  proved. 

This  substance  of  the  declaration  is  stated  in  the  opinion  of 
the  court.     The  instructions  are  also  there,  at  length. 

At  November  term,  1855,  Manierre,  Judge,  presiding,  a 
jury  was  sworn  to  try  the  issue  joined  in  the  case  between 
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Jo3eph  J.  Schroyer,  plaintiff,  and  John  Frink,  Martin  0. 
Walker,  G.  Kimball,  C.  D.  Davis,  D.  S.  Morris,  L.  P.  Sanger, 
A.  R.  Burncll,  R.  Stuart,  0.  0.  Parnilee,  Edward  A.  Daw- 
son, Bissell  Humphreys,  and  D.  B.  Hibbard,  and  having  heard 
the  evidence,  retired  to  consider. 

There  was  a  verdict  for  plaintiff  for  five  thousand  dollars, 
and  defendants  moved  for  a  new  trial,  and  in  arrest  of 
judgment. 

It  was  ordered  that  said  motion  for  a  new  trial  be  sustained, 
unless  the  plaintiff  remit  $2,200  of  the  verdict,  whereupon 
plaintiff's  attorney  enters  a  remittitur  for  $2,200,  and  agrees 
to  take  judgment  for  $2,800,  under  suggestion  of  the  court 
that  a  new  trial  will  not  be  granted,  which  is  entered  of  record. 
And  thereupon  the  court  ordered  that  the  motion  be  overruled, 
and  rendered  judgment  for  $2,800,  and  costs,  in  favor  of 
Joseph  J.  Schroyer,  and  against  John  Frink,  M.  O.  Walker, 
G.  Kimball,  0.  D.  Davis,  D.  S.  Morris,  L.  P.  Sanger,  A.  R. 
Burnell.  R.  Stewart,  0.  (J.  Parmlee,  E.  A.  Dawson,  Bissell 
Humphreys,  and  D.  B.  Hibbard. 

T.  L.  Dickey,  for  Appellant. 

W.  H.  Sticeney,  for  Appellee. 

Skinner,  J.  This  was  an  action  on  the  case.  The  declara- 
tion alleges  that  Frink,  Walker,  Kimball,  Davis,  Moore, 
Sanger,  Burnell,  Stuart,  Parmlee,  Damon,  Humphreys,  and 
Hibbard,  on,  etc.,  at,  etc.,  "were  owners  of  a  certain  stage 
•coach,  by  them  used  and  employed  in  carrying  passengers 
from  Springfield,  in  Sangamon  county,  to  La  Salle,  in  La 
Salle  county,  all  in  the  State  of  Illinois,  and  divers  other 
places,  to-wit,"  etc.,*  alleges  that  the  defendants,  "being  such 
owners  of  said  stage-coach,"  on  the  day,  and  at  the  place  men- 
tioned, "received  into  their  coach  the  said  plaintiff  as  a  passen- 
ger therein,  to  be  carried  thereby  on  a  journey  from  Springfield 
to  La  Salle,  aforesaid,  for  a  certain  fare  and  reward  to  the  said 
defendants  in  that  behalf,"  etc.,  states  the  defendants'  common 
law  duty,  as  common  carriers,  and  alleges  that,  in  consequence 
of  the  negligence,  unskillfullness,  and  want  of  care  of  the 
defendants,  in  the  conduct  and  driving  of  the  coach,  upon  the 
journey  mentioned,  the  same  overturned,  whereby  the  plain- 
tiff, "so  being  a  passenger  therein,  became  injured,  bruised 
wounded,  and  one  of  his  arms  became  broken,  and  the  use 
thereof  destroyed,"  etc. 

Issue  was  joined  upon  this  declaration,  by  the  defendants 
filing  the  plea  of  not  guilty,  and  the  plaintiff  adding  the 
common  similiter.   The  cause  was  tried  by  jury,  who  returned 
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a  verdict  against  the  defendants,  finding  "the  issue  for  the 
plaintiff,"  and  the  court  rendered  judgment,  refusing  a  new 
trial,  on  the  verdict  against  the  defendants  named  in  the  sum- 
mons and  the  declaration,  except  the  surname  Moore  is  made 
Morris,  and  the  surname  Damon  is  made  Dawson,  by  the 
record. 

The  court,  at  the  request  of  the  plaintiff  below,  gave  the 
following  instructions : 

1st.  "If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  a  passenger  on  the  stage  coach  of  defendants,  "and  that 
the  dejendants  were  common  carriers  of  passengers  at  the  time," 
and  that,  while  the  said  stage  coach  was  under  the  exclusive 
management  and  control  of  the  defendants  or  their  agents, 
upon  the  journey  mentioned  in  the  declaration,  and  while  the 
plaintiff  was  a  passenger  therein,  the  said  stage  coach  was 
overturned,  and  the  plaintiff  received  an  injury  thereby,  in 
consequence  of  drunkenness  or  negligence  of  the  driver,  or  in 
consequence  of  the  negligence  of  the  defendants  or  their 
agents,  without  any  carelessness  on  the  part  of  the  plaintiff, 
they  should  find  for  the  plaintiff. 

2d.  "That  in  assessiug  damages  for  the  injury,  the  jury  may 
believe,  from  the  evidence,  the  plaintiff  to  have  received  from 
the  drunkenness  or  carelessness  of  the  defendants,  driver,  or 
agent,  if  any  they  find,  the  jury  are  not  confined  to  consider 
the  direct  expenses  the  pNtintifT  incurred,  if  any  is  proved,  but 
also  are  to  consider  the  loss  sf  time,  and  such  damages  in 
future  to  the  plaintiff,  as  may  be  likely  to  result,  and  from  the 
evidence  may  appear  to  be  the  natural  and  probable  result  of 
the  injuries  received  by  the  plaintiff." 

The  defendants  ask  the  following  instructions : 

1.  "That,  to  entitle  plaintiff  to  recover  in  this  action,  it 
should  be  alleged  in  the  declaration,  and  proven,  that  the 
defendants  were  common  carriers  at  the  time  of  the  injury  to 
the  plaintiff,  and  that  there  being  no  sudi  allegation  iu  the 
declaration,  that  they  were  such  common  carriers,  there  is  no 
foundation  for  proof  of  the  fact,  and  therefore  the  plaintiff 
cannot  recover  in  this  action. 

2.  "That,  to  entitle  the  plaintiff  to  recover  in  this  action,  it 
should  be  alleged  and  proved  that  defendants  were  common 
carriers ;  that  there  being  no  allegation  in  the  declaration  that 
they  were  such  carriers,  there  was  no  foundation  for  proof  of 
the  fact,  and  therefore  plaintiff  cannot  recover  in  this  action. 

3.  "To  entitle  the  plaintiff  to  recover,  it  is  necessary  for 
him  under  the  declaration  in  this  cause,  to  provo  some  relation 
by  contract,  express  or  implied,  between  the  defendants  and 
the  plaintiff,  and  unless  he  has  so  done,  you  will  find  for  the 
defendants." 
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The  first  and  second  the  court  refused,  and  gave  the  third' 
with  the  following  qualifications: 

"But  if  the  jury  shall  find,  from  the  evidence,  that  at  the 
time  of  the  injury,  plaintiff  was  a  passenger  in  the  stage 
coach  of  defendants,  this  is  evidence  from  which  the  jury  may 
infer  a  contract  to  carry  him,  and  it  is  not  necessary  to  show 
that  the  fare  was  actually  paid." 

The  judgment  cannot  be  reversed  on  account  of  the  error 
appearing  in  the  record,  in  the  names  of  some  of  the  defend- 
ants. The  parties  to  the  action,  and  between  whom  the  issue 
was  tried,  appear  from  the  declaration  and  the  plea,  and  the 
misstatement  of  the  surnames  of  some  of  these  parties,  defend- 
ant in  the  subsequent  record,  and  judgment  order,  is  evidently 
the  mere  clerical  mistake  of  tli3  officer,  the  clerk,  in  entering 
of  record  the  proceedings  and  judgment  of  the  court.  This 
is  apparent  from  inspection  of  the  record,  and  the  mistake  is 
emendabie  by  the  record  itself,  at  any  time,  either  in  the  court 
where  the  record  remains,  or  in  any  other  court  to  which  the 
record  may  be  taken,  by  appeal  or  writ  of  error.  Such  is  the 
letter  and  spirit  of  our  statute  of  jeofails.  Statutes  1856y 
Chap.  5,  Sees.  1,  3  and  9.  Coughran  v  Gutcheus,  18  111.  R. 
390,  and  cases  there  cited. (a) 

The  better  practice  is  to  apply  to  the  court  where  the  record 
remains,  and  from  which  execution  may  issue,  for  the  amend- 
ment correcting  the  names  in  the  judgment  order  by  the 
summons,  declaration  and  plea;  and  this  that  court  should,  on 
proper  application,  do. 

The  instructions  given  on  the  part  of  the  plaintiff  substan- 
tially state  the  law.  The  jury,  in  considering  of  the  plaintiff's 
damages,  might  properly  take  into  consideration  any  permanent 
damage — the  loss  of  the  arm,  which  the  evidence  showed 
was  the  natural  and  probable  consequence  of  the  injury. 

The  first  and  second  of  these  instructions  are  in  nature  of 
a  motion,  in  arrest  of  judgment,  striking  at  the  sufficiency  of 
the  alleged  cause  of  action,  and  may,  perhaps,  be  sanctioned 
in  practice  by  our  statute.  Statutes  1856,  Chap.  83,  Sec.  25.. 
But  they  are  not  founded  in  fact.  The  counts  of  the  declara- 
tion adopt  the  form  of  Mr.  Chitty,  adapted  to  such  cases,  use 
almost  his  identical  language,  and  sufficiently  show  that  the 
defendants  were  common  carriers,  in  the  legal  sense  of  that 
term.     2  Chitty 's  PI.  650.  <»> 

The  court  properly  added  the  qualification  to  the  third 
instruction.  A  contract  is  implied,  where  one  takes  passage 
with  a  common  carrier,  that  he  shall  pay  a  reasonable  price  or 
reward  for  being  carried,  and  that  the  carrier  shall  exercise 

(a)  Ante .  392  &  notes . 

(b)  American  E.  Co.  v.  Pinckney,  29  111.  R.  406. 
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due  care,  skill  and  diligence  in  transporting  him  safely  and 
speedily  to  the  journey's  end ;  and  it  is  not  necessary  to  prove 
an  express  contract  or  actual  payment  of  the  reward.  Angel 
on  Com.  Carriers,  Sees.  4G1-467;  ibid.  Sec.  124;  1ST  Gill  v. 
Roioand,  3  Barr.  R.  451. 

The  motion  for  a  new  trial  was  properly  overruled.  The 
evidence  establishes  that  the  defendants  were  common  carriers 
of  passengers ;  that  the  plaintiff  took  passage  with  them ;  that 
the  accident  and  injury  arose  from  reckless  driving,  and  that 
the  plaintiff  was  seriously  injured,  and  in  a  manner  to  affect 
him  for  life. 


Judgment  affirmed. 


Benjamin  W.  Babcock,  Appellant,  v  Tandy  H.  Trice, 
Appellee. 

APPEAL  FROM  WARREN. 

Where  a  party  is  to  deliver  a  quantity  of  corn  under  an  executory  contract,  the  law 
will  imply  a  warranty  that  it  is  to  be  a  fair  and  merchantable  article. 

The  acceptance  of  the  coin  by  a  warehouseman,  or  by  the  purchaser  himself,  is  not 
a  waiver  of  this  implied  warranty. 

Such  acceptance  by  the  purchaser,  with  opportunity  of  inspection,  and  without 
complaint,  could  only  raise  a  presumption  that  it  was  of  the  quality  contemplated 
by  the  parties.  * 

Recoupment  of  damages  may  be  allowed  under  a  plea  of  the  general  issue. 

This  cause  was  tried  at  November  term,  1856,  of  the  War- 
ren Circuit  Court,  Thompson,  Judge,  presiding.  There  was  a 
verdict  and  judgment  for  the  appellee.  A  motion  for  a 
new  trial  was  denied.  The  opinion  of  the  court  furnishes 
a  statement  of  the  case. 

George  F.  Harding,  for  Appellant. 

Goudy  and  Judd,  for  Appellee.  / 

Skinner,  J.  Trice  sued  Babcock  and  declared  in  indebita- 
tus assumpsit  for  corn  sold  and  delivered.  Babcock  pleaded 
the  general  issue  and  a  special  plea  of  set-off,  for  money  had 
and  received,  etc.  Babcock  proved  a  special  contract  for  the 
sale  and  the. delivery  of  the  corn,  at  a  warehouse  upon  a  rail- 
road, in  sacks,  at  fifty  cents  per  bushel ;  and  proved  that  some 
of  the  corn,  when  delivered  at  the  warehouse,  was  in  a  damaged 
condition  and  of  less  value  than  sound  merchantable  corn. 
The  corn  was  delivered  through  a  warehouseman  and  it  did 
not  appear  that  Babcock  had  seen,  or  knew  the  condition  of 
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the  corn  when  delivered.     The  court,  on  the  part  of  Trice, 
instructed  the  jury  as  follows : 

"When  the  plaintiff  delivered  the  corn  at  the  depot  in 
Cameron,  to  any  person  authorized  by  the  defendant  to  receive 
the  same,  and  the  same  was  accepted  by  such  person,  then 
such  delivery  and  acceptance  is  the  same  as  a  delivery  and 
acceptance  to  and  by  the  defendant  himself;  and  although  the 
jury  may  believe,  from  the  evidence,  that  a  part  of  the  corn 
was  damaged,  yet,  if  they  further  believe  that  such  injured 
corn  was  accepted  by  the  defendant,  or  his  agent,  under  the 
contract,  then  the  defendant  has  waived  his  right  to  object  to 
the  payment  for  the  corn  because  of  the  bad  quality." 

This  instruction  is  not  the  law.  Under  this  contract,  the 
law  will  imply  that  the  parties  contemplated  that  the  corn 
should  be  of  a.  fair  and  merchantable  quality,  and  will  raise  a 
warrantv  to  that  effect.  Misner  v.  Granger,  4  Gilm.  R.  69  ; 
Chitty  on  Cont.  392,  393  ;  Parsons  on  Cont.  465,  466>>  The 
contract  was  executory,  the  corn  was  not  purchased  upon 
inspection,  and  the  duty  of  Trice  was  to  deliver  a  fair  article, 
fit  for  use  and  market  as  a  sound  commodity ;  and  his  duty, 
under  the  contract,  was  not  performed  until  he  had  done  so. 

The  acceptance  of  the  corn  by  the  warehouseman  was  not  a 
waiver  of  the  implied  warranty,  nor  would  a  delivery  of  the 
corn  to  Babcock  personally  at  the  warehouse,  have  precluded 
him  from  setting  up  in  defense  of  an  action  for  the  price,  a 
breach  of  warranty  as  to  its  quality. 

He  was  not  bound  to  refuse  to  receive  the  corn  because 
some  portion  of  it  was  damaged,  nor  was  he  bound  to  return 
it  on  discovery  of  the  fact.     He  might  rely  upon  the  warranty. 
Chitty  on  Cont.  401 ;  Mondell  v.  Steel,  8  M.  and  Welsby,  858  j . 
2  Smith's  Leading  Cases,  20,  21  and  22. 

It  is  true  that  the  acceptance  of  corn  under  an  executory 
contract,  with  opportunity  of  inspection  at  the  time  of  delivery, 
without  complaint,  may  raise  a  presumption  that  it  was  of  the 
quality  contemplated  by  the  parties ;  but  it  will  not  preclude 
the  party  from  showing  and  setting  up  the  actual  defect  in 
quality  and  condition.  Babcock  might,  in  his  plea  of  set-off, 
have  set  up  the  special  contract  and  breach  of  the  warranty ; 
and,  if  he  had  done  so,  and  it  appeared  that  his  damages 
exceeded  the  amount  unpaid  on  the  purchase  of  the  corn,  he 
could  have  recovered  the  difference  under  his  plea.  But  his 
plea  gave  no  notice  that  he  relied  upon  the  warranty  to 
recover  his  damages  by  way  of  set-off,  in  the  nature  of  a  cross 
action.  He  could,  however,  under  the  general  issue,  prove 
the  facts  out  of  which  the  warranty  arose,  the  breach  and  his 
damages,  by  way  of  recoupment  ;  and,  if  the  evidence  justified 

(a)    Fish  v.  Rosenberry,  22 IU.  R.  299:  Rohl  v.  Lindlay,  39  Id.  204. 
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it,  defeat  Trice's  demand  in  part  or  in  whole,  but  he  could  not 
recover  any  excess  of  damages  over  the  damages  proved  by 
Trice,  the  plaintiff.  Stow  v.  Yarwood,  14111.  R.  424;  Bosten 
v.  Batter,  7  East.  479;  Poulton  v.  Lattimore,  9  Br.  C.  259; 
Farnsworth  v.  Garrard,  1  Camp.  R.  38.<tt> 

This  disposes  of  the  questions  necessarily  involved  in  the 
record. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

(a)  Brigham  v  Hawlev,  17  111.  R.  38;  Stow  v.  Yarwood,  14JIU.  R.  426;  Id.  21  111.  R. 
498;  Bates  v.  Court wright.  36  Id  518;  McAfee  t».  McAfee,  13  How.  U.  S.  R.  447; 
Streeter  v.  otreeter,  43  111.  R.  161. 


Edmund  D.   Taylor  v.   Churchill   Copping  and  John  H 

Coffing. 

ERROR  TO  LA  SALLE. 

A.  and  B.  were  partners;  A  having  contributed  toward  the  capital  of  the  firm 
$10,000  and  B.  $5,000.  A.,  at  different  times,  withdrew  from  the  firm  $18,340, 
widen  was  charged  to  him  in  account  upon  the  books  of  the  firm,  and  afterward,  on 
the  17th  day  of  May,  1851,  to  secure  the  payment  of  that  sum  within  three  years 
from  that  date,  he  gave  a  mortgage  to  the  firm.  Between  May  17,  1851,  aud 
April  27,  1852,  A.  paid  to  the  firm,  at  different  times,  $2,380  54.  In  April  27, 
1852,  \.  sold  and  conveyed  to  B.  all  his  interest  in  the  property,  debts, 
acc>  unts,  notes,  oooks  and  papers  of  the  firm,  and  certain  private  property  of 
A.,  valued  at  $5,.KK);  in  consideration  of  which,  B.  agreed  to  pay  the  debts  of 
the  firm,  ami  have  the  $5,O0J  iodoi  sed  upon  A 's.  mortgage.  Afterward,  A  made 
further  pa>  ments  to  B.,  amounting,  in  all,  to  $4,383.33.  Upon  a  bill,  filed  by  A., 
for  a  settlement  of  the  account:  Held, 

1.  That  the  sale  and  conveyance  did  not  pass  to  B.  the  account  against  A.,  but 
that  the  same,  and  the  rights  of  the  partners,  on  account  of  the  capital  originally 
contributed  by  them,  severally,  to  the  firm,  were  unaffected  by  such  sale  and 
conveyance 

3.  Where  partners  contribute  unequal  snms  toward  the  capital  of  the  firm,  and  are 
to  share  its  losses  equally,  although  the  capital  may  be  exhausted  in  paying 
debts,  or  destroyed,  the  right  of  contribution  exists  between  the  parties  to  make 
their  losses  equal. 

3.  That  the  amount  secured  to  be  paid  by  the  mortgage  bore  interest  from  its  date. 

4.  Thai  in  the  settlement;  interest  should  be  computed  on  the  amount  secured  to 
be  paid  by  the  mortgage,  from  its  date  up  to  the  time  of  the  first  payment, 
Avhen  such  payment  should  be  deducted,  and  the  interest  computed  on  the 
balance  to  the  tinu  of  the  n*>xt  paym-nt,  and  so  on,  to  April  27,  1852.  That 
on  April  27,  1852,  A.  should  be  credited  $5,000  upon  the  books  of  the  firm,  and 
B  should  be  charged  with  the  same  amount  That  from  the  amount  due  on  the 
m  irtgoge,  on  April  27,  1852,  the  $5,000  should  be  deducted  as  of  that  date, 
and  interest  computed  on  the  balance  up  to  the  time  of  the  next  payment,  when 
such  payment  should  be  deducted,  and  interest  computed  on  the  balance,  as 
before,  up  to  time  of  the  decree,  in  the  court  below  That  the  sums  paid  by 
A  to  B.,  after  April  27,  1852.  as  well  as  the  $5,000,  should  not  only  be  credited 
to  A  ,  but  should  be  charged  to  B  upon  the  books  of  the  firm,  and  that  B. 
should  be  charg  d  with  interest  npon  the  $5,000,  and  the  sums  paid  to  him 
after  \pril27,  1«52,  up  to  the  date  of  decree  in  court  below.  By  this  mode  of 
stating  the  account,  it  was  found  that  there  was  due,  at  the  date  of  the  decree 
in    the  court  below,   from  A.  to  the  firm,    $10,414.15  and  from  B.  to  the  firm, 
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$11,803.85;  and  after  refunding  to  them  the  sums  by  them  respectively  contri- 
buted as  capital,  left  a  balance  of  $7,24S,  to  be  divided  between  the  parties  aa 
profits.  The  one-half  of  which  was  decreed  to  be  paid  A.,  less  what  he  owed  the 
firm,  after  deducting  his  capital  therefrom,  (a) 

This  was  a  bill  in  chancery,  filed  by  Churchill  Coffing  and 
John  H.  Coffing,  against  Edmund  D.  Taylor,  in  the  Circuit 
Court  of  La  Salle  county,  on  the  3d  day  of  April,  1856. 

The  bill  sets  forth,  that  in  the  month  of  December  1847, 
Edmund  D.  Taylor,  Isaac  D.  Harmon,  and  the  orator,  Churchill 
Coffing,  entered  into  copartnership,  for  the  purpose  of  carry- 
ing on  mercantile  and  other  business,  at  Peru,  Illinois.  That 
written  articles  of  copartnership  were  drawn  up,  and  signed 
by  Taylor,  Harmon,  and  Churchill  Coffing,  respectively,  and 
therein  it  was,  among  other  things,  stipulated  and  agreed  that 
Taylor  had  furnished  $5  000,  and  Churchill  Coffing,  $10,000, 
which  was  the  actual  amount  of  capital  invested  in,  and  fur- 
nished for,  the  copartnership  ;  that  the  copartnership  should  be 
conducted  under  the  name  of  Isaac  D.  Harmon  &  Co. ;  that  it 
should  commence  on  the  1st  day  of  January,  1848,  and  con- 
tinue for  the  term  of  two  years,  unless  dissolved  by  mutual 
consent;  and  that  all  profits  and  losses  in  said  business  should 
be  divided  and  shared  equally  between  said  parties. 

That  Taylor,  and  the  orator,  Churchill  Coffing,  did,  on  or 
about  the  1st  day  of  January,  1848,  respectively  contribute  to 
the  capital  of  the  copartnership  the  sums  of  money  men- 
tioned in  said  articles  of  agreement,  and  that  the  same  were 
respectively  credited  to  said  parties  upon  the  books  of  account 
of  said  firm. 

That  Taylor,  and  the  orator,  Churchill  Coffing,  after  enter- 
ing into  said  copartnership,  carried  on  the  business  of  the 
same  until  the  dissolution  thereof,  as  thereinafter  mentioned, 
during  which  time  the  said  Isaac  D.  Harmon  drew  out  of  said 
firm  divers  sums  of  money,  and  divers  goods,  wares  and  mer- 
chandises, for  the  purpose  of  erecting  a  warehouse  for  the 
orator,  Churchill  Coffing,  which,  together  with  the  sums  of 
money  drawn  from  said  fiim,  in  goods  and  otherwise,  by  the 
orator,  Churchill  Coffing,  amounted  in  the  whole  to  nearly 
$18,000,  and  which  sum,  and  the  several  items  composing  the 
same,  were  charged  upon  the  books  of  account  of  the  firm  to 
the  orator,  Churchill  Coffing. 

That  afterward,  on  the  30th  day  of  September,  1850,  the 
said  copartnership  was  dissolved  by  consent,  and  the  said 
Harmon  withdrew  from  the  business  thereof;  that  no  allow- 
ance was  made  to  him  for  any  profits  of  said  firm,  and  no 
charges  made  against  him  for  any  losses  thereof,  and  that  the 
business  of  said  firm  was  thereafter  continued  by  Taylor  and 
Churchill    Coffing,   without   any   further   written   agreement. 

(a)    Overruled.    Same  v.  Same,  23  111.  R.  273, 
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until  the  7th  day  of  March,  1851,  when  a  written  agreement 
was  made,  and  signed  by  Taylor  and  Churchill  Coffing,  a  copy 
of  which  will  be  found  in  16  111.  R.  4G5.  That  on  the  17th 
day  of  May,  1851,  the  deed  and  defeasance  set  forth  in  16  111. 
R.  458,  459,  were  executed. 

That  Taylor  and  the  orator,  Churchill  Coffing,  carried  on 
the  business  of  said  firm  of  Taylor  &  Coffing  until  the  27th 
day  of  April,  1852,  at  which  time  the  firm  were  possessed  of 
a  large  amount  of  goods,  chattels  and  merchandise,  had  divers 
interests  in  real  estate,  and  had  large  sums  of  money  due  to 
them,  which  was  evidenced  by  divers  accounts,  notes,  books, 
and  papers ;  and  owned  and  were  liable  for  divers  large  debts 
and  liabilities ;  whereupon  the  said  Taylor  and  the  orator, 
Churchill  Coffing,  on  the  27th  day  of  April,  1852,  made, 
executed  and  entered  into  the  following  agreements,  uuder 
their  respective  hands  and  seals,  which  are  set  out  in  16  111. 
R.  459,  460. 

That  afterward,  on  the  28th  day  of  April,  1852,  Taylor,  in 
the  name  of  said  Taylor  &  Coffing,  caused  the  said  sum  of 
$5,000,  mentioned  in  said  agreement,  to  be  indorsed  on  the 
deed  of  conveyance  from  Churchill  Coffing  and  wife  to  the 
firm  of  Taylor  &,  Coffing,  in  the  words  and  figures  following, 
to  wit: 

Received,  Peru,  April  28,  1352,  of  Churchill  Cofling,  Ave  thousand  dollars,  in 
part  payment  by  settlement  of  Illinois  River  Bank  matters  with  E.  D.  Taylor  and 
said  Colling.  TAYLOR  &  COFFING, 

l>y  G.  L.  Taylok. 

And  that  Taylor  received  from  Coffing  the  said  banking 
interests,  at  the  said  sum  of  five  thousand  dollars,  which  should 
be  charged  to  said  Taylor  in  account,  as  so  much  by  him  with- 
drawn from  said  firm. 

That  said  firm  of  Taylor  <fc  Coffing,  from  and  after  the  17th 
day  of  May,  1851,  received  and  took  to  themselves  the  rents, 
issues,  and  profits  of  said  property,  described  in  said  deed  of 
conveyance,  which  amounted,  in  the  whole,  up  to  the  27th 
day  of  April,  1852,  to  $2,450,  and  which  should  have  been 
credited  the  orator,  Churchill  Coffing,  on  account,  and  would 
thereby  have  so  far  extinguished  the  said  mortgage. 

That  since  April  27,  1852,  the  said  Edmund  D.  Taylor  has 
received  and  taken  to  himself  the  rents,  issues  and  profits  of 
said  property  described  in  the  deed,  to  the  firm  of  Taylor  & 
Coffing,  and  under  and  by  virtue  of  the  same,  amounting  in 
the  whole  to  $4,000 ;  which  sum,  with  a  large  arrear  of  interest, 
ought,  in  justice  and  equity,  to  be  accounted  for  by  the  said 
Taylor  with  the  orators. 
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That,  on  the  20th  day  of  December,  1852,  Churchill  Coffing- 
executed  and  delivered  a  deed  of  that  date,  to  John  H,  Coffing, 
which  is  set  forth  in  16  111.  R.  462. 

That  no  settlement  has  ever  been  had  or  made  between 
the  orator,  Churchill  Coffing,  and  said  Edmund  D.  Taylor, 
relative  to  the  capital  by  them  respectively  contributed  to  the 
said  firm,  nor  of  the  sums  of  money  drawn  out  of  said  firm 
by  said  parties,  respectively,  but  the  same  remained  unsettled 
and  to  be  adjusted  between  said  parties,  and,  when  so  settled 
and  adjusted,  the  orators  charge  that  the  rents  and  profits  of 
said  premises,  so  taken  and  received  by  the  firm  of  Taylor  & 
Coffing  and  said  Edmund  D.  Taylor,  have  not  only  paid  all 
arrearages  due  upon  said  mortgage,  and  leaves  a  balance,  to 
wit,  about  $4,000,  which  ought  to  be  repaid  by  Taylor  to  the 
orators. 

The  oath  of  the  defendant  was  waived,  and  the  prayer  of 
the  bill  is,  that  an  account  may  be  taken  of  the  sums  of  money 
and  of  any  property  by  the  said  Edmund  D.  Taylor,  and  the 
orator,  Churchill  Coffing,.  respectively  contributed  toward  the 
capital  funds  or  property  of  said  firm ;  and  of  the  rents,  issues 
and  profits  of  said  premises,  received  by  said  firm,  and  by  the 
said  Edmund  D.  Taylor,  and  of  and  concerning  the  sums  of 
money,  and  of  any  property,  withdrawn  from  said  firm  by  the 
3aid  Edmund  D.  Taylor  and  the  orator,  Churchill  Coffing. 
respectively,  and  to  them  respectively  charged  in  account; 
and  that  said  Edmund  D.  Taylor  may  be  decreed  to  pay  to 
the  orators  the  sum  of  money,  which  may  be  found  due  from 
him,  upon  such  accounting;  and  that  said  Taylor  may  release 
to  the  orator,  John  II.  Coffing,  all  his,  the  said  Taylor's,  inter- 
est in  and  to  said  premises,  under,  and  by  virtue  of,  the  deed 
of  conveyance  to  said  firm  of  Taylor  &  Coffing,  by  such  suffi- 
cient and  proper  release  or  conveyance,  as  to  the  court  should 
seem  meet ;  and  for  other  and  further  relief. 

The  answer  admits,  that  the  firm  carried  on  business  until 
April  27,  1852,  at  which  time  the  firm  was  possessed  of  a 
large  amount  of  goods,  chattels,  and  merchandise,  had  divers 
interests  in  real  estate,  and  had  large  suras  of  money  due  to 
them,  which  were  evidenced  by  divers  accounts,  notes,  books, 
and  papers ;  and  that  on  that  day,  the  instruments  of  that  date, 
set  forth  in  the  bill,  were  executed.  The  answer  also  admits 
that,  in  pursuance  of  said  agreement,  the  indorsement  set  forth 
upon  the  deed  of  May  17,  1851,  of  $5,000  was  made,  as 
alleged  in  the  bill,  and  that  Taylor  received  of  Coffing  the 
property,  assets,  and  franchises  of  the  bank  and  plank  road 
company. 

The  answer  also  admitted  that,  from  May  17,  1851,  the  firm, 
of  Taylor    &  Coffing   received  the  rents    and  profits    of  the 
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premises  described  in  the  deed  of  that  date,  up  to  April  27, 
1852;  and  that  after  that  time  Taylor  had  received  the  rents 
and  profits  of  said  premises. 

The  answer  also  admitted  the  conveyance  from  C.  Coffing 
to  John  H.  Coning,  as  set  forth  in  the  bill. 

The.  answer  denied  the  liability  of  Taylor  to  account,  and 
claimed,  if  he  were  so  liable,  that  he  should  be  allowed 
$13,340,  with  interest  on  the  same,  less  the  sum  which  had  been 
received  as  rents  and  profits. 

A  replication  was  filed  to  answer,  and  proofs  were  taken. 
The  proofs  were  relative  to  the  amount  received  as  rents  and 
profits.  The  court  below  rendered  a  decree  in  favor  of  the 
complainants  for  $3,532,76.  Taylor  brings  the  case  to  this 
court  by  writ  of  error. 

The  answer  of  Taylor  admitted  that  C.  Coffing,  Harmon 
and  Taylor  entered  into  copartnership,  as  alleged  in  the  bill. 
That  the  written  articles  of  copartnership,  set  forth  in  the  bill, 
were  executed,  as  thereiu  alleged ;  that  C.  Coffing  and  Taylor, 
respectively,  contributed  to  the  capital  of  the  firm  the  sums  of 
money  mentioned  in  the  articles  of  agreement,  and  that  the 
same  were  respectively  credited  to  the  parties  upon  the  books 
of  account  of  the  firm.  The  answer  admits  that  the  business 
of  the  firm  was  carried  on  as  set  forth  in  the  bill,  but  denies 
that  Harmon  drew  out  of  the  firm  money  and  property  for 
Coffing,  and  alleges  that  such  money  and  property  were  drawn 
out  by  Coffing,  and  used  under  the  superintendence  of  Theron 
I).  Brewster.  The  answer  also  admits  that  on  the  30th  day 
of  September,  1850,  the  copartnership  was  dissolved  by  con- 
sent, and  that  Harmon  withdrew  therefrom,  and  that  no 
allowance  was  made  to  him  for  any  profits  of  the  firm,  and  no 
charge  made  against  him  for  any  losses  thereof.  The  answer 
further  admits  that  the  business  of  the  firm  was  continued  by 
Taylor  &  Coffing,  without  any  further  written  agreement, 
until  March  7,  1851,  when  the  written  agreement  of  that  date 
was  executed.  The  answer  admits  the  execution  of  the  deed 
and  defeasance  of  May  17,  1851,  as  set  forth  in  the  bill,  and 
alleges  that  prior  to  that  time  a  settlement  took  place  between 
Coffing  and  the  firm,  on  account  of  the  moneys  and  property 
drawn  out  of  the  firm  by  him,  upon  which  settlement  the 
balance  was  found  to  be  $18,340,  which  is  mentioned  in  the 
defeasance. 

Scates,  C.  J.  In  the  former  case  between  these  parties,  16 
111.  R.  471,  et  seq.,  we  laid  down  the  principles  governing  the 
relation  in  which  these  parties  stood  as  partners,  and  property 
and  effects  like  these  about  which  they  were  contracting. 

We   think,  upon  reconsideration,  that  the  principles   there 
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laid  down  and  applied  to  the  subject  matter  of  this  contract, 
under  the  surrounding  circumstances,  are  correct,  and  are 
applicable  to  govern  the  property  and  relation  here  existing. 
The  interpretation  given  the  assignment  of  the  interest  of 
defendant,  C.  Coning,  in  "all  property,  debts,  accounts,  notes, 
books  and  papers  belonging  to  the  firm  of  Taylor  $f  Coffing" 
is  the  legal  and  true  intent  and  meaning  of  the  parties,  as 
expressed  in  the  writing,  and  it  must  govern  and  control  their 
rights,'  unless  parol  evidence  is  received  to  alter,  change  and 
vary  that  meaning.  But  that  is  inadmissable.  Neither  the 
capital  put  in  by  Coffing,  nor  the  amount  he  had  withdrawn, 
which  was  due  from  him,  in  taking  the  account  between  the 
partners,  secured  by  the  mortgage,  was  the  property  or  effects 
■of  the  firm  of  Taylor  &  Coffing.  Neither  of  them  passed  to 
Taylor  under  the  assignment  of  27th  of  April,  1852.  The 
money,  which  constituted  the  capital,  became,  in  fact,  as 
is  contended,  the  property  of  the  firm;  and  so  .did  the 
goods  purchased  with  it.  The  one  or  the  other,  remaining  on 
hand,  or  their  proceeds,  unless  withdrawn  by  a  partner  was, 
in  like  manner,  the  property  of  the  firm.  But  while  this  is 
true,  the  capital  ot  the  partners,  for  the  purposes  of  the  final 
partnership  account,  remains  a  distinct  and  separate  thing 
from  the  money  or  property  in  which  it  was  paid  in.  Although 
all  the  property  of  the  firm  may  be  destroyed,  or  may  be 
exhausted  in  paying  debts,  yet  this  does  not  destroy  the  capital, 
or  right  to  have  an  account  taken  between  the  partners  for 
loss  of  capital,  and  that  loss  equalized,  by  refunding  a  portion 
of  it,  equal  in  amount  to  the  agreed  proposition  in  which  the 
partners  were  to  share  the  losses. 

An  assignment,  therefore,  of  all  or  a  portion  of  the  partner- 
ship property,  assets  and  effects,  by  the  firm  to  a  stranger,  or 
by  one  partner  to  another,  does  not  destroy  the  right  to  have 
a  partnership  account  taken,  to  adjust  the  loss  of  capital,  if  the 
loss  of  capital  is  unequal,  and  the  partners  were  to  share 
equally.  Had  neither  partner  withdrawn  anything  from  the 
firm,  and  owed  nothing  to  be  taken  in  account  between  them- 
selves, the  effect  of  this  assignment  from  Coffing  to  Taylor 
would  have  been  to  settle,  as  between  themselves,  all  the  part- 
nership affairs,  except  the  loss  of  capital.  Taylor,  having 
agreed  to  share  losses  equally,  would  be  liable  to  refund  to 
Coffing  $2500,  one-half  of  the  excess  of  his  loss  of  capital 
above  Taylor's  capital. 

We  cannot  sanction  the  idea  that,  however  unequal  the 
amounts  advanced  by  the  respective  partners  may  be,  that,  in 
case  of  a  loss  of  the  capital,  a  clause  to  share  the  losses  equally 
will  not  cover  this,  and  apportion  it  accordingly.  The  con- 
trary we  deem  to  be  the  rule.     The  law  does  not  deem  that 
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every  partner  shall  lose  the  exact  amount  put  in,  in  case  of  a 
loss  of  capital ;  but,  on  the  contrary,  however  unequal  the 
amounts  of  capital  advanced  may  be,  its  loss,  or  partial  loss,  is 
apportioned  among  the  partners,  in  the  degree  or  proportion 
in  which  they  may  have  agreed  to  share  the  losses,  if  any  is 
fixed ;  otherwise,  equally. 

Here  Coning  had  withdrawn  from  the  firm,  and  applied  to 
his  own  use  the  sum  of  $18,340.  On  the  17th  of  May,  1857, 
he  liquidated  this  account  by  executing  to  the  firm  a  mortgage 
for  the  amount.  After  the  execution  of  this  mortgage,  the 
firm  continued  to  occupy  a  store  room  of  mortgagor,  worth 
$500  per  annum,  during  1851,  and  $600  per  annum  during 
1852,  until  27th  of  April,  1852,  when  C.  Coning  assigned  his 
interest  in  effects  of  firm  to  Taylor.  During  the  same  period, 
three  other  tenants  of  like  premises,  by  direction  of  mortgagor, 
paid  the  rents  to  the  firm.  The  amount  due  from  firm,  for  use 
of  store,  1st  of  April,  1851,  to  1st  of  April,  185  2,  the  end  of 
first  quarter,  at  $500  for  former,  and  $600  for  latter  year, 
amounting  to  $525,  together  with  the  rents  received  from 
the  other  three  tenants,  amounting  to  $1,855.54,  viz.:  of 
Paul,  $300;  Coates,  $800;  and  Harmon,  $755.54,  were  all 
proper  credits  on  the  mortgage  before  the  assignment  of 
Coffing's  interest  in  firm  property.  These  sums,  amounting 
to  $2,380.54,  became  the  property  of  the  firm  before  that 
day,  and  passed,  by  the  assignment  to  Taylor.  The  interest 
accrued — $998.58 — added  to  the  mortgage  debt  amounted  to 
$19,339.28.  Deduct  rents,  and  we  have  a  balance  due  on  the 
mortgage  of  $16,959.04. 

Now,  as  between  the  partners,  the  assignment  effected  a 
final  adjustment  and  settlement  of  all  the  partnership  dealings, 
affairs,  property  and  effects,  except  this  item  in  account, 
of  $16,959.04,  due  in  settlement  from  C.  Coifing,  and  the 
adjustment  of  the  capital  stock  paid  in. 

Had  a  settlement  and  division  taken  place  on  that  day, 
Coffins;  might  have  refunded  Taylor's  capital  of  $5000,  as  he 
did  in  effect,  by  transferring  the  plank  road  charter,  banking 
house  aud  bank  to  Taylor.  Deducting  his  own  capital, 
$10,000,  would  have  left  $1,959.04  to  divide  as  profits,  one- 
half  of  which,  $979.52,  would  be  due  to  Taylor.  But  this 
was  not  done,  and  the  matter  stood,  to  grow  more  complicated 
in  its  statement,  and  less  beneficial  to  Coffing. 

His  mortgage  debt  bore  interest,  while  his  capital  remained 
unproductive,  thus  increasing  constantly  the  amount  of  his 
liability  on  final  settlement.  But  the  interest  bearing  debt  is 
subject  to  be  diminished  by  the  amount  paid,  on  the  day  of 
assignment,  to  Taylor.  For  this  is  the  legal  effect  of  that 
transaction :  Coifing  paid  $5000  on  his  debt  in  property,  and 
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received  credit  on  his  mortgage.  The  firm  sold  this  same 
property,  on  the  same  day,  to  Taylor,  at  that  sum.  He  should 
have  been  so  charged  for  it  on  the  firm  books,  as  so  much 
withdrawn.  This  is,  we  say,  the  legal  effect  of  the  transaction. 
Nor  do  we  perceive  how  it  operates  to  give  Coifing  credit 
three  times,  and  charge  Taylor  as  often,  as  contended  by 
counsel.  It  is  precisely  the  same  thing  as  if  Coffing  had  paid 
in  $5000  in  cash,  and  received  credit  on  his  mortgage,  and 
then  the  firm  had  paid  over  to  Taylor,  and  charged  him  in 
account  with  the  same  identical  money.  There  is  no  other  legal 
and  fair  way,  that  we  can  perceive,  of  passing  credits  and 
debits,  on  paying  a  debt  from  a  partner  to  his  firm,  and  then 
allowing  another  partner  to  withdraw  it,  and  appropriate  the 
same  money  or  property  to  his  individual  use. 

This  is  the  legal  effect  of  this  transaction,  though  not  the 
form  of  it.  The  form  of  effecting  it  was  a  direct  transfer  of 
the  private  property  of  Coffing  to  Taylor,  in  private  ownership, 
with  an  agreement  to  credit  the  value  on  Coffing's  debt  to  the 
firm.  To  complete  the  legal  effect,  the  law  wili  charge  Taylor 
for  it,  in  account,  in  the  partnership  books.  Coffing  was 
entitled  to  credit  for  the  full  value  on  his  account,  as  an  indi- 
vidual partner  and,  at  the  same  time,  became  entitled  to  one- 
half  of  it,  as  a  member  of  the  firm  Taylor,  as  a  member  of 
the  firm,  owned  the  other  half;  and  yet,  when  it  is  paid  over 
to  him,  or  withdrawn  for  his  individual  use,  he  should  be 
charged  in  account,  on  the  partnership  books,  with  the  full 
value.  This  is  the  only  mode  of  keeping  an  account  current 
of  such  transactions.  To  charge  only  one-half  the  value,  on 
the  idea  that  the  other  half  is  his,  and  he  ought  not  to  be 
charged  with  the  half  he  owns,  as  is  suggested  as  the  only  trae 
and  just  rule,  would  be  a  falsification  of  the  books.  Upon 
this  mode  the  assets  would  be  exhausted,  and  yet  the  books 
would  only  show  a  disposition  of  one-half  of  them.  The  idea 
confounds  the  distinction  between  the  firm  and  the  individual 
members. 

We  have  said  that  the  mortgage  debt  bore  interest.  We 
shall  proceed,  therefore,  to  state  the  account  upon  the  mort- 
gage, by  adding  the  interest  to  it,  from  time  to  time,  when 
rents  were  paid  or  became  due  from  Taylor  &  Co.,  for  occupa- 
tion, and,  after  deducting  such  rent,  then  proceeding,  as 
before,  to  the  next  payment.  The  balance  due  on  the 
mortgage,  on  27th  of  April,  1852,  after  deducting  the  payment 
of  $5000,  was  11,  959.01.  The  rents  received  and  due  for 
occupation,  up  to  20th  of  December,  1852,  amount  to  $1,300. 
Deduct  rents  from  debt,  with  interest,  from  time  to  time,  of 
payments,  and  there  is  left  $11,079.21. 

This  process  i3  continued  in  the  same  mode,  making  resta, 
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at  each  period  of  payment,  for  addition  of  interest,  when  the- 
payment  will  more  than  discharge  the  interest.  We  find  the 
rents  received  and  due  for  occupation,  by  Taylor  &  Co.,  after 
20th  of  December,  and  up  to  May  1,  1854,  amount  to  the  sum 
of  $3,083.33,  which  leaves,  of  the  mortgage  debt  due  on  that 
day,  the  sum  of  $8,931.73  ;  and  this  sura,  at  interest  to  date  of 
decree,  27th  of  February,  1857,  makes  aggregate  of  $10,444.15. 
That  is  the  sum  to  be  accounted  for  by  C.  Coiling  in  this 
decree.  On  the  other  hand  there  appears  to  be  in  Taylor's 
hands,  received  since  27th  of  April,  1852:  The  amount  paid 
that  day  in  bank  and  road  charter,  etc.,  $500 ;  amount  of  rents 
received  and  occupation  without  interest,  $4,383.33.  Total, 
$9,383.33. 

We  are  of  opinion  that  plaintiff  is  equitably  chargeable 
with  interest  on  the  several  sums  received,  and  on  the  value 
of  the  banking  house,  charter,  etc.,  from  the  respective  times 
when  received. 

The  evidence  shows  that  the  property  and  moneys  were 
applied  to  the  individual  use  of  plaintiff,  and  were  kept  in- 
active use  and  employment  for  his  advantage. 

Had  the  money  lain  dormant  and  unproductive  in  his  hands, 
it  would  present  a  different  aspect  of  the  question. 

It  was  in  his  power,  at  any  time,  to  have  offered  an  adjust- 
ment of  the  partnership  accounts,  or  to  have  filed  a  bill  for 
that  purpose. 

Under  the  circumstances  of  the  case,  it  appears  but  just  that 
he  should  pay  interest. 

Under  no  mode  of  taking  the  accounts,  are  we  able  to  arrive 
at  the  sum  for  which  the  defendant  obtained  a  decree. 

The  true  amount  due  on  settlement  is  three  thousand  one 
hundred  and  seventy-nine  dollars  and  eighty-five  cents. 

The  decree  below  will  be  reversed,  and  a  decree  will  be 
entered  here  for  that  sum,  together  with  the  costs  in  the  court 
below,  in  favor  of  John  II.  Cofling.  Plaintiff  in  error  will 
recover  his  costs,  in  this  court,  of  defendants. 

The  plaintiff  in  error  will  be  directed  to  release  record  of 
the  mortgage  in  the  bill  mentioned,  according  to  the  decree  of 
the  court  below. 
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Robert  L.  Wilson  et  al,  Appellants,  v.  Joen  Galt,  et  al., 

Appellees. 

APPEAL  PROM  WHITESIDE. 

Where  A.  gave  property  to  B. ,  in  trust,  to  be  deeded  to  C,  provided  that  "on  or 
before  the  first  day  of  October,  1855,  C.  should  lmild  and  complete  a  good  and 
sufficient  dam,  composed  of  rocks  and  rock,  hewn  timber  and  gravel,  across  Rock 
river,  at  the  town  of  Sterling,  and  a  canal  or  head  race  connected  therewith,  on 
the  west  side  of  said  river,  in  the  manner  and  for  the  purposes  hereinbefore  and  in 
said  ace  specified  and  enumerated:"  It  was  held ,  that  this  was  a  condition  prece- 
dent, the  performance  of  which  was  necessary  to  raise  the  power  in  the  trustee  to 
make  the  conveyance. 

A  substantial  performance  of  the  condition,  according  to  the  meaning  and  intention 
of  the  parties,  is  sufficient. 

Bill  for  injunction  tiled  November,  1855,  in  Whiteside  Cir 
cuit  Court,  alleging  that  complainants,  or  the  ancestors  of  such 
as  are  minors,  being  desirous  tq  secure  the  prompt  completion, 
on  or  before  the  first  day  of  October.  1855,  by  the  Sterling 
Hydraulic  Company,  of  a  2'ood  and  sufficient  dam  across  Rock 
river,  at  the  town  of  Sterling,  and  a  canal  or  head  race  con- 
nected therewith  on  the  west  side  of  the  said  river,  severally, 
on  or  about  December  25,  1  852,  executed  and  delivered  to  said 
John  Gait,  a  deed,  reciting, 

That  Whkkeas,  The  legislature  of  the  State  of  Illinois  passed  an  act,  in  force 
April  13th,  18t9,  entitled  "An  act  for  the  '.improvement  ol  the  navigation  of  Rock 
River,  and  tor  the  production  of  hydraulic  power,"  by  virtue  ol  which  act  a  number 
of  persons  have  associated  as  a  company,  to  build  a  dam  across  said  river  at  Ster- 
ling, in  said  county,  in  manner  and  for  the  purposes  in  said  act  specified:  And 
whereas,  the  persons  so  associated  did,  on  the  7lh  day  of  J'lly,  185-2,  file  a  certificate 
in  the  office  of  the  clerk  of  the  county  court,  in  and  for  said  county,  in  manner  and 
form  as  required  by  said  act,  therein  and  thereby  adopting  the  name  of  the  Sterling- 
Hydraulic  Company,  as  the  name  by  which  the  said  company  shall  be  designated: 
Axd  whereas,  the  said  party  of  the.  first  part  is  desirous  to  secure  the  completion  o 
said  dam  on  or  before  the  fust  day  of  October,  A .  D.  3855,  and  the  construction  of  a 
canal  or  head  race,  by  said  company,  on  the  west  side  of  said  river,  connected  wi!h 
said  dam  for  hydraulic  purposes.  Now,  Thebefoeb,  These  presents  witnesseth,  that 
the  said  party  of  the  first  part,  in  consideration  of  the  premises,  and  in  order  to- 
secure  the  prompt  and  punctual  completion  of  said  dam  and  canal,  or  head  race,  in 
manner  and  for  the  purposes  aforesaid,  and  in  said  act  enumerated,  and  in  consider- 
ation of  the  sum  of  one  dollar,  to  the  said  party  of  the  first  part  paid,  the  receipt 
whereof  is  hereby  acknowledged,  do  hereby  grant,  bargain,  and  sell,  unto  the  said 
party  of  the  second  part,  and  to  his  heirs  or  executors,  administrator  or  administra- 
tors (in  trust  for  the  uses  and  purposes  hereinafter  specified) ,  all  the  following  par- 
cels of  land  or  town  lots,  situated,  lying  and  being  in  the  town  of  Sterling,  county 
of  Whiteside,  and  State  of  Illinois,  and  known  and  described  as  follows  (here  follows 
(ieecription  of  lots)  :  together  with  all  and  singular,  the  rights  and  privileges  there 
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nnto  belonging,  to  have  and  to  hold  the  above  described  premises,  unto  the  said  party 
of  the  second  part,  and  his  executor  or  executors,  administrator  or  administrators, 
in  trust,  nevertheless,  for  the  following  uses  and  purposes,  to  wit:  In  trust,  in  caae 
the  said  said  Sterling  Hydraulic  Company  shall,  on  or  before  the  first  day  of  October, 
1855,  build  and  complete  a  good  and  sufficient  dam,  composed  of  rocks  and  rock, 
hewn  timber  and  gravel,  across  said  river  at  said  town  of  Sterling,  and  a  canal  or  head 
race  connecfed  therewith,  on  the  west  side  of  said  river,  in  manner  and  for  the  pur- 
poses hereinbefore  and  in  said  act  specified  and  enumerated,  then,  and  on  application 
in  writing  by  said  company  to  the  said  John  Gait,  trustee  as  aforesaid,  bis  executor 
or  executors,  or  administrator  or  administrators,  for  a  deed  in  fee  simple  to  said 
premises,  and  then,  upon  said  company  having  first  given  thirty  days'  public  notice, 
to  all  whom  it  may  concern,  by  publication  in  a  public  newspaper,  published  in  or 
most  adjaceDt  to  said  county,  that  they  will,  ou  the  day  therein  mentioned,  mako 
application  to  said  trustee  for  a  deed  to  said  company,  in  fee  simple,  to  and  for  said 
purposes,  then  it  shall  and  may  be  lawful  for  the  said  John  Gait,  trustee  as  aforesaid, 
his  executor  or  executors,  administrator  or  administrators,  to  make,  execute  and 
deliver  a  good  and  sufficient  deed  of  conveyance  in  law,  in  fee  simple;  for  said  prem- 
ises, to  said  Sterling  Hydraulic  Company,  said  company  paying  all  necessary  aud 
proper  costs  anel  expenses  of  said  conveyance  and  said  trusts,  and  all  taxes  assessed 
subsecment  to  the  date  hereof.  But  in  case  said  Sterling  Hydraulic  Company  fail  or 
neglect  to  build  and  complete  said  dam,  or  canal,  or  head  race,  on  or  before  the  said 
first  day  of  October,  A.  I).  1855,  in  manner  and  for  the  purposes  hereinbefore,  and 
also  in  saifl  act  specified  and  enumerated,  then  this  conveyance  shall  be  null  and  void, 
and  the  said  premises  shall  vest  absolute  in  said  party  of  the  first  part,  freely  dis- 
charged from  all  liens  whatsoever  created  by  said  trust. 

(Signed  and  sealed  bv)  R.  L.  WILSON,  [seal  1 

ELIZA  J.  WILSON.      (SE^l  ] 

The  bill  alleges  that  the  one  dollar  in  said  deeds  mentioned 
was  never  paid,  and  formed  no  part  of  the  real  consideration. 

The  bill  further  alleges,  that  said  company  did  not  construct 
said  dam  and  head  race  in  the  time,  at  the  place,  and  in  the 
manner  and  form  required  by  terms  of  said  deeds,  and  that 
said  deeds,  therefore,  became  void ;  but  that  said  compauy 
combining,  etc.,  with  said  Gait,  to  injure  complainants,  etc., 
have  published  the  notice  in  said  deeds  mentioned,  etc. ;  that 
said  Gait  threatens  to  convey  said  real  estate  in  said  deeds 
described  to  said  company,  on  November  20,  1855. 

Prayer  that  said  deeds  be  delivered  up  by  said  Gait,  to  be 
canceled,  and  that  said  Gait  be  perpetually  enjoined  from 
conveying  to  said  company,  and  from  incumbering  or  inter- 
fering with  title  to  said  real  estate,  and  for  other  relief,  etc., 
and  for  a  temporary  injunction  in  the  meanwhile. 

Bill  sworn  to  November  5,  1855. 

Separate  answer  of  said  company  filed;  admits  that  they 
were  a  body  corporate,  as  alleged  in  bill ;  that  said  deeds  were 
executed  and  delivered  to  said  Gait. 

The  answer  alleges,  that  on  July  7th,  1852,  some  of  the 
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complainants,  and  others  whose  names  are  subscribed  thereto 
executed  the  following  agreement  (which  was  duly  delivered 
to  said  company  on  October  23,  1852,  the  date  of  their 
organization  as  a  body  corporate),  viz. : 

Whereas,  a  number  of  persons  are  about  to  associate  as  a  company  to  build  a 
dam  across  Rock  River,  at  Itae  town  of  Sterling,  in  pursuance  of  an  act  of  the 
legislature  of  the  State  of  Illinois,  entitled  "An  act  for  the  improvement  of  the 
navigation  of  RockRiver,  and  for  the  production  of  hydraulic  power,"  approved 
February  6th,  A.  D.  1819.  Asd  whereas,  the  property  holders  of  said  town, 
believing  that  such  dam,  when  built,  will  greatly  enhance  the  value  of  their  town 
property:  wherefore  in  consideration  thereof,  we,  the  subscribers  hereto,  owners 
■of  ptoperty  in  said  town,  do  hereby  promise  and  agree  to  and  with  said  company, 
that  as  soon  as  the  said  company  shall  subscribe  for  and  take  fifteen  thousand  dollars 
-of  stock  for  said  improvements  and  dam,  and  file  their  certificate  therefor  in  the 
office  of  the  county  clerk,  in  manner  and  form  as  directed  by  said  act,  that  we  will 
severally  deed  and  convey  to  said  company  by  good  and  sufficient  deeds  of  convey- 
ance, the  one  equal  half  part  of  all  the  unimproved  town  lots  which  we  at  this  time 
own ,  hold  and  possess  in  said  town,  excepting  lots  in  blocks  Nos .  8,  9,  24,  25,  40,  41 ,  42 
and  43,  west  of  Broadway,  said  deeds  of  conveyance  to  be  drawn  and  executed  with 
and  upon  the  following  conditions,  expressed  therein,  to  wit:  That  the  said  company 
will,  on  or  before  the  1st  day  of  October,  1855,  build,  or  eause  to  be  built,  in  a  good 
and  workmanlike  manner,  a  good  and  sufficient  stone  dam  across  said  river,  at  said 
town  of  Sterling,  in  manner  and  for  the  purposes  in  said  act  specified,  otherwise  said 
deeds  of  conveyance  to  be  forever  null  and  void.  And  it  is  further  hereby  agreed, 
that  we,  the  undersigned,  owners  of  improved  lots  in  said  town,  will,  at  the  same 
time  and  upon  the  same  conditions  above  mentioned,  well  and  sufficiently  secure  to  be 
paid  to  the  said  company,  upon  the  completion  of  said  dam,  the  one  equal  half  part 
or  sum  of  the  present  valuation  or  value  of  all  the  improved  lots  which  we  own  or 
hold  in  said  town  of  Sterling,  exclusive  of  the  improvements  upon  said  lots,  said 
valuation  or  sum  to  be  ascertained  and  taken  from  the  county  assessor's  book  of  the 
year  1852,  by  taking  the  assessed  value  of  the  next  or  most  adjacent  unimproved  lot. 
thereto. 

Lv  Testimony  Whereof,  We  have  hereunto  set  our  hands  this  7th  day  of  July, 
A.  D.  1852. 


The  answer  further  alleges,  that  said  stock  was  duly  sub- 
scribed for,  and  said  certificate  duly  filed,  and  said  company 
fully  complied  with  said  agreement  on  their  part ;  that  said 
trust  deeds  were  made  in  fulfillment  of  said  agreement ;  that 
said  company  fully  performed  all  that  was  required  of  them, 
by  said  trust  deeds,  to  entitle  them  to  the  real  estate  therein 
described. 

The  answer  admits  that  said  notice  was  published  as  alleged ; 
that  Gait  made  no  conveyance  on  account  of  objections  from 
complainants,  and  denies  the  combining  to  injure,  etc. 

The  separate  answer  of  John  Gait  filed  admits  the  exe- 
cution and  delivery   of  said   deeds  to    him;   denies   that   he 
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has  threatened  to  convey  to  said  company,  and  denies  the 
combination  to  injure,  etc. 

General  replication  filed  by  complainants  to  each  of  said 
answers. 

Billdi  smissed  on  pleadings  and  evidence,  for  want  of  equity. 

C.  Beck  with  and  Lei/and  and  Leland,  for  Appellant. 
J.  M.  Wight,  for  Appellee. 

Scates,  C.  J.  The  condition  annexed  to  the  deed  of  trust 
from  complainants  to  John  Gait,  the  trustee,  seems  to  have 
a  two-fold  object;  first,  as  a  condition  precedent,  its  perform- 
ance was  necessary,  to  raise  the  power  and  duty  in  Gait,  the 
trustee,  to  convey  the  premises  to  defendants:  and,  second  as 
a  condition  subsequent,  to  defeat  or  destroy  the  estate  in  fee 
conveyed  to  Gait  in  trust,  and  to  revest  it  thereupon  in  the 
grantors. 

Now  this  condition  was,  that  the  defendants  should,  "on  or 
before  the  first  day  of  October,  1855,  build'  and  complete  a 
good  and  sufficient  flam,  composed  of  rucks  and  rock,  hewn 
timber  and  gravel,  across  said  river  (Rock  river),  at  said  town 
of  Sterling,  and  a  canal  or  head  race  connected  therewith,  on 
the  we3t  side  of  said  river,  in  the  manner,  and  for  the  purposes 
hereinbefore  and  in  said  act  specified  and  enumerated.''  The 
purposes  expressed  in  the  act  of  incorporation  are,  to  obtain, 
with  as  little  delay  as  practicable,  a  •'•slack- water  navigation  on 
Rock  river,  within  this  state,  and  for  the  production  of 
hydraulic  power  by  the  same"  (see  Charter  Acts,  1849,  p.  136, 
Sec.  1);  and  that  recited  in  the  deed  is  the  desire  of  complain- 
ants "to  secure  the  completion  of  said  dam  on  or  before  the 
first  day  of  October,  1855,  and  the  construction  of  a  canal  or 
head  race  by  said  company,  on  the  west  side  of  said  river, 
connected  with  said  dam,  for  hydraulic  purposes." 

There  is  no  doubt,  uncertainty,  or  ambiguity  in  this  deed. 
The  intention  and  the  meaning  are  alike  clearly  expressed. 
The  fee  passed  to  Gait  as  a  trustee.  It  was  subject  to  a  con- 
dition subsequent,  by  the  non-performance  of  which  the  estate 
in  Gait  is  destroyed,  and  revests  in  the  grantors.  This  is  to 
be  taken  strictly,  as  is  said,  1  Greenlf.  Cruise  on  Real  Prop- 
erty, Title  13,  Cap.  2,  Sec.  1 ;  1  Inst.  219  b.  We  should  con- 
strue the  covenaut  strictly,  and  not  enlarge  it  to  work  a 
forfeiture  and  destruction  of  an  existing  estate.  The  condition 
only  required  the  completion  of  a  dam  and  head  race,  on  or 
before  1st  of  October,  1855,  for  hydraulic  purposes.  Now 
whether  the  completion  of  a  dam,  and  a  canal  or  head  race,  is 
sufficient  to  produce  hydraulic  power,  or  is  merely  a  certain 
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degree  of  progress  toward  it,  is  a  question  of  fact.  If  the 
dam,  and  canal  or  head  race,  were  completed  on  the  day,  the 
condition  is  performed,  whether  thereby  a  power  useful  for 
manufacturing  arises,  or  is  produced,  or  not.  Proof  was  taken, 
and  witnesses  differ,  whether  there  was  a  power  existing,  and  as 
to  the  quantum  of  that  power,  according  to  the  state  of  the 
work  on  the  1st  of  October,  1855.  We  deem  it  of  little  import- 
ance, under  this  condition,  whether  a  dam  and  head  race  pro- 
duce an  efficient  hydraulic  power  or  not,  provided  the  dam 
and  head  race  were  completed  by  the  time  and  in  the  manner 
specified.  But  we  think  the  evidence  shows  that  considerable 
power  existed,  as  the  works  stood  on  the  1st  of  October,  vary- 
ing from  five  or  six  to  thirty,  forty  or  fifty  run  of  stone.  In 
another  point  of  view,  it  becomes  very  important  what  power 
existed,  in  order  to  determine  whether  the  head  race  was 
completed.  And  in  determining  this,  it  is  necessary  to  know 
what  a  head  race  is.  The  witnesses  differ,  somewhat  in  de- 
fining what  a  head  race  is.  Some  describe  it  as  that  part  of  the 
water  channel  or  way,  which  leads  from  the  pond  or  reservoir 
to  the  machinery  to  be  driven  ;  others  confine  it  to  that  portion- 
from  the  pool  to  the  bulkhead  and  gates,  by  which  the  water 
is  regulated,  controlled  or  excluded  from  the  race  below,  and 
machinery  along  it.  The  former  definition  is  more  nearly  in  the 
language  of  Mr.  Webster,  and  is,  doubtless,  technically  correct. 

When  we  come,  however,  to  ascertain  the  particular  mean- 
ing of  parties  to  contracts,  we  must  look  to  surrounding  cir- 
cumstances. Was  there  such  a  completion  of  a  head  race  as 
to  afford  an  efficient  and  useful  hydraulic  power  on  that  day 
— a  race  completed  from  the  pond,  to  where  machinery  could 
be  used  ?  The  witnesses  state  the  fact  to  be,  that  there  were 
twenty-two  feet  of  race  above  the  bulkhead  and  gates,  and 
twenty-four  feet  below  it,  and  that  there  was  room  to  use  it  by 
erecting  a  mill  over  the  race,  or  by  a  chute  from  it  and  through 
a  mill  on  the  river  side. 

Technically  the  race  is  a  head  race  down  to  the  machinery. 
In  this  sense  the  head  race  is  never  completed  while  it  may  be 
extended,  and  additional  machinery  supplied  with  power  by 
the  quantity  contained  in  the  pool  and  conveyed  by  the  race. 
In  this  sense,  its  completion  must  depend  on  the  exhaustion  of 
the  fountain,  or  the  capacity  of  the  race  to  conduct  it.  Its 
extension  and  completion,  in  this  sense,  must  depend  upon 
the  demand  of  the  power,  as  the  wants  of  the  community 
increase  with  its  growth. 

But  the  equity  of  complainants  does  not  demand  this  inter- 
pretation. Such  could  not  have  been  their  meaning  or  inten- 
tion, surrounding  circumstances  forbid  it.  We  should  rather 
understand  their  meaning  to  be,  such  a  substantial  completior , 
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of  dam  and  head  race,  as  to  produce  an  hydraulic  power,  to 
make  a  beginning  in  manufacturing,,  upon  which,  as  a  base, 
an  increase,  an  extension  of  power  could  be  created  by  extend- 
ing the  head  race  to  make  room,. as  power  was  demanded  from 
time  to  time.  Had  more  than  this  been  intended,  the  com- 
plainants should  not  have  contented  themselves  with  a  condi- 
tion for  the  completion  simply  of  a  head  race  or  canal,  but 
should  have  stipulated  for  a  given  number  of  feet  of  race,  or 
a  given  quantum  of  power.  Not  having  done  this,  we  must 
hold  the  condition  fulfilled,  whether  it  be  subsequent  to  defeat 
the  estate  granted  to  the  trustees,  or  precedent,  to  raise  his 
power  to  convey  to  defendants'  by  the  substantial  completion, 
bona  fide,  of  such  dam  and  canal  or  head  race,  as  to  produce 
an  efficient,  useful  power  for  manufacturing  purposes  on  that 
day.  This  is  sworn  to  be  the  fact  by  the  defendants'  witnesses, 
most  of  whom  appear  to  be  experts  as  engineers,  mill  wrights, 
and  millers,  men  practically  acquainted  with  the  form,  manner 
and  power  of  the  works  of  which  they  speak.  We  must 
believe  them,  and  that  they  know  that  whereof  they  affirm. 
That  there  was  a  slight  mistake  in  the  degree  of  bracing,  and 
the  strength  of  a  gate  post  in  the  head  race,  or  the  unexpected 
settling  of  the  center  dam,  can  have  little  weight.  For  the 
whole  testimony  shows  that  the  work  was  commenced  and 
carried  on  bona  fide  and  substantially,  and  the  decided  weight 
of  testimony  is,  that  it  was  completed  by  the  day. 

We  deem  the  dam  to  be  good  and  sufficient,  notwithstanding 
it  settled,  and  the  same  remark  will  apply  to  the  head  race 
notwithstanding  a  post  gave  way  for  want  of  bracing,  and  a 
flood  carried  away  a  gate  of  the  bulkhead.  Were  this  a  cove- 
nant in  the  contract  of  the  builders,  we  should  not  feel  warrant- 
ed in  declaring  such  deficiency  a  breach  to  work  a  forfeiture. 

The  apparent  interest  of  complainants  in  the  work,  is  sub- 
stantially secured  by  establishing  a  manufacturing  power  for 
the  present,  from  which  their  property  may  be  enhanced  in 
value,  and  their  wants  supplied  by  the  machinery  that  may  be 
carried  by  the  power. 

Construing  the  condition  as  a  covenant,  on  the  part  of 
defendants,  we  think  the  evidence  shows  it  substantially  and 
fully  complied  with  or  performed.  It  is  difficult  to  resist  the 
conviction,  that  the  location  of  the  dam,  and  not  its  completion, 
is  the  real  and  true  ground  of  complaint  and  controversy.  If 
so,  complainants  are  remediless.  For  they  have  not,  as  they 
might,  have  protected  themselves  by  a  covenant,  as  to  ita 
location.  Having  left  its  location  and  relocation,  to  the  dis- 
cretion of  the  company,  they  have  no  legal  or  equitable  redress 
or  remedy  against  its  exercise.  We  can  hear  and  relieve  no 
complaint  not  thus  founded. 
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We  fully  recognize  the  principle,  that  parties  may  make 
time  the  essence  of  their  contract  [Kemp  v.  Humphreys,  13 
111.  R.  576);  and  that  estates  in  fee,  for  life  or  years,  may 
depend,  for  their  creation  or  destruction,  or  the  power  to 
create  or  destroy  them  may  depend  upon  the  performance  of 
conditions  precedent  or  subsequent.  Hill  on  Trustees  478, 
479  ;  5  Serg.  and  Rawl.  R.  380 ;  15  Yermt.  R.  762  ;  2  Edwards 
Ch.  R.  84,  142;  12  Barb.  S.  C.  R.  440;  1  John.  Cas.  125;  3 
Littell  R.  230;  9  Martin  R.  117  (221);  2  N.  Hamp.  R.  120; 
1  Conn.  R.  79 ;  5  Mass.  R.  320;  8  Pick.  R.  288;  21  Pick.  R, 
417.  Yet  we  do  not  think  the  proof  authorizes  the  applica- 
tion of  the  principal  here,  to  sustain  the  complainant's  bill. 
There  is  no  breach  to  prevent  the  creation  of  the  power  in 
Gait,  the  trustee,  to  convey,  nor  to  destroy  the  estate  in  fee, 
in  trust  in  him.M 

The  court  below  did  not  err,  therefore,  in  dismissing  the  bill 
for  want  of  equity. 

Decree  affirmed. 

(a)  Morgan  v.  Herrik  Admr.,  21  111.  R.  495;   Athens  v.  Nole,  25  Id.  197;  Milnor  v. 
Willard,  34  Id.  39. 


Henry  Nolte,  Appellant,  v.  William  W.  Lowe  et  al., 
Appellees. 

APPEAL  FROM  PEORIA. 

Upon  an  arbitration  bond  to  abide  the  award  in  the  penalty  of  $10C0,  as  stipulated 
damages,  and  an  award  made  under  it,  a  party  may  sue  on  the  award,  or  on  the 
bond.  If  upon  the  latter,  he  may  recover  his  damages,  without  regard  to  the 
penalty,  and  sufficient  to  include  the  amount  of  the  award. 

If  suit  is  brought  on  the  award,  the  bond  is  satisfied  by  the  recovery;  and  the  party 
occupies  the  same  position  that  he  would  if  the  award  had  been  paid  without  suit. 

An  independent  suit  for  not  paying  money  at  the  time  stipulated  by  a  contract  cannot 
be  sustained,  where  a  recovery  has  been  had  upon  the  contract. 

An  action  will  not  be  sustained  against  a  party  for  using  his  legal  defenses,  or 
resorting  to  his  legal  remedies  to  get  rid  of  an  illegal  judgpient. 

The  opinion  of  the  court  furnishes  a  statement  of  the  case. 
The  cause  was  submitted  to  the  Peoria  Circuit  Court  at  March 
term,  1857,  Davis,  Judge,  presiding,  who  gave  judgment  for 
the  defendants  below,  appellees  here. 

N.  H.  Purple,  for  Appellant. 

H.  M.  Wead,  for  Appellee. 

Skinner,  J.  In  January,  1856,  Nolte  and  Lowe  &  Chapin, 
having  divers  suits  pending  in  the  circuit  court  of  Peoria 
county,  and  there  being  other  matters  of  controversy  between 
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thein,  they  submitted  them  all  to  arbitration,  which  submission 
was  held  by  this  court  to  be  a  common  law,  and  not  a  statutory 
proceeding. 

The  agreement  of  submission  (which  is  set  out  in  full  in  the 
declaration)  provides  that  the  award,  when  made,  should,  at 
the  next  term  of  the  circuit  court,  or  at  any  term  thereafter, 
be  entered  and  become  a  judgment  of  said  court,  upon  which 
execution  might  issue,  as  in  cases  of  judgments  at  law  in  said 
court. 

The  said  submission  contained  this  further  provision :  "It 
is  also  further  stipulated  and  agreed,  by  and  between  the 
parties,  that  neither  of  the  parties  will,  in  any  event,  revoke 
or  annul  this  agreement  of  submission,  and  they  bind  them- 
selves, each  to  the  other,  that  they  will  abide  by  the  said 
submission,  and  the  award  made  under  the  same,  in  the  pen- 
alty of  one  thousand  dollars,  as  stipulated  damages  to  be  paid 
by  the  party  delinquent  to  the  party  complying." 

The  arbitrators  made  an  award  in  Nolte's  favor  of  $5,876.46, 
and  costs,  and  also  that  Lowe  and  Chapin  should  pay  the  costa 
of  the  pending  suits,  and  that  they  should  be  dismissed. 

Pursuant  to  the  award  and  submission,  Nolte  applied  to  the 
oourt  for  a  judgment  thereon ;  Lowe  &  Chapin  resisted  the 
motion.  The  court  gave  judgment  on  the  award,  and  Lowe 
&  Chapin  appealed  to  this  court,  where  the  judgment  was 
reversed  for  the  reason  that,  notwithstanding  the  agreement, 
the  circuit  court  had  no  jurisdiction  to  enter  the  judgment. 

Nolte  then  brought  a  suit  at  common  law,  in  the  circuit 
court  of  Peoria  county,  and  again  recovered  for  the  amonnt 
of  the  award,  including  all  costs  awarded  in  his  favor. 

Lowe  &  Chapin  again  appealed  to  this  court,  and,  at  June 
term,  1856,  the  judgment  was  affirmed. 

Execution  was  issued  on  the  judgment,  land  was  sold,  and, 
finally  the  judgment  and  all  costs  were  collected,  and  paid 
before  the  commencement  of  this  suit. 

The  agreed  case  shows  that,  in  order  to  recover  the  award, 
Nolte  was  compelled  to  pay  $432.55  costs,  and  attorney's  fees. 

Tlie  only  question  in  the  case  is,  whether,  under  the  circum- 
stances, Lowe  &  Chapin  are  liable  to  pay  the  $1000,  stipulated 
damages,  or  any  other  sura,  in  debt  or  damages,  under  the 
clause  in  the  submission  before  recited. 

The  provision  in  this  bond  for  the  payment  of  the  $1000 
was  held  by  this  court  to  amount,  in  law,  to  a  penalty,  and  not 
to  an  agreement  for  stipulated  damages.  Lowe  et  al.  v.  Nolle, 
16  III.  R.  475. 

Nolte,  upon  the  rendition  of  the  award  in  his  favor,  and 
non-performance  of  it  by  Lowe  &  Chapin  had  his  election  of 
remedies — either  to  sue  on  the  bond  of  submission  or   on  the 
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award.  Had  he  sued  on  the  bond,  he  could  have  recovered 
his  damages,  without  regard  to  the  amount  cf  the  penalty  of 
the  bond,  and  those  damages  would  have  included  the  amount 
of  the  award. 

He  chose  to  sue  on  the  award,  and,  having  done  so, 
reoovered  judgment  thereon,  and  obtained  satisfaction  of  the 
judgment,  He,  in  legal  contemplation,  occupies  the  same 
position,  as  regards  the  bond,  that  he  would  had  the  award 
been  paid  without  suit.  The  bond  is  satisfied  by  the  recovery 
upon  the  award ;  and  although  that  satisfaction  was  obtained 
by  legal  coercion,  the  effect  is  the  same — it  is  satisfied. 

We  know  of  no  principle  of  law  which  allows  an  inde- 
pendent suit  for  not  paying  money  at  the  time  stipulated  by 
contract,  where  a  recovery  has  been  had  upon  the  contract. 
Nor  do  we  know  of  any  principle  or  precedent  for  maintaining 
an  action  against  another  for  using  his  legal  defenses,  or 
resorting  to  legal  remedies,  to  get  rid  of  an  illegal  judgment. 
Thompson  v.  Childs,  7  Iredel  R.  435 ;  Beale  v.  Hayes,  5 
Sandford  R.  640. 

Judgment  affirmed. 


Almeron  S.  Cole,  Plaintiff  in  Error,  v.  Pierre  Choteau  et  al, 
Defendants  in  Error. 

ERROR  TO  PEORIA. 

Upon  affidavits  for  continuance  the  question  is  as  to  diligence,  each  case  depends 
upon  the  particular  circumstances  shown,  and  if  they  bring  the  applicant  within 
the  rule,  it  would  be  error  to  refuse  the  continuance. 

A  party  does  not  show  diligence,  if  he  relies  upon  making  his  proof  by  the  deposition 
of  a  witness,  who,  upon  examination,  disappoints  him;  it  is  his  duty  to  inform 
himself  as  to  the  knowledge  of  the  witness,  and  if  he  does  not  possess  the  requisite 
information,  he  should  procure  the  attendance  of  others,  or  the  testimony  he  re- 
quires, by  other  depositions. 

A  party  cannot  have  the  depositions  taken  by  his  opponent  suppressed,  for  want  of 
full  answers  by  the  witnesses  to  his  interrogatories . 

A  party  need  not  give,  in  his  notice  to  sue  out  a  dedimus,  the  name  of  the 
commissioner. 

The  indorsement  of  the  names  of  the  parties,  is  directed  by  the  statute  on  the  return 
of  depositions;  but  an  omission  to  do  so.  unless  injury  arises  from  the  neglect, 
will  not  be  fatal. 

This  was  an  action  of  assumpsit  for  goods  sold,  work  and 
labor,  and  on  an  account  stated.  Plea  the  general  issue.  The 
summons  was  returnable  in  February,  1855,  and  the  plea  was 
filed  at  the  March  term  following.  At  November  term,  1855, 
the  defendant  applied  to  have  the  cause  continued  upon  his 
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affidavit,  which  stated,  in  substance,  that  prior  to  the  last  term 
of  the  court  he  caused  the  deposition  of  Nathan  Cole,  of  St. 
Louis,  Missouri,  to  be  taken  and  filed.  That  th3  main  object 
of  the  deposition  was  to  prove  an  agreement  between  plaintiffs 
and  defendant  at  the  time  of  the  purchase  of  the  iron,  for  the 
price  of  which  the  suit  was  brought;  that  plaintiffs  would 
manufacture  and  deliver  said  iron  within  a  fixed  period  of 
time,  which  they  had  failed  to  do,  whereby  defendant  had 
suffered  great  damage.  That  said  witness  had  informed 
defendant  that  he  (witness)  had  misapprehended  the  interrog- 
atories propounded  to  him,  and  that  his  answer  did  not  dis- 
close the  whole  truth,  and  that  if  examined  again  he  would 
state  more  fully  the  said  agreement  between  the  parties  as  to 
the  time  of  the  delivery  of  the  iron,  etc.  That  he  informed 
bis  counsel  of  this  fact  on  the  first  day  of  the  term  at  which 
this  application  was  made.  The  deposition  of  said  Nathan 
Cole  had  been  taken  in  St.  Louis,  on  the  15th  day  of  May  pre- 
ceding, and  had  been  on  file  in  said  court  for  a  long  time 
preceding  this  motion  for  a  continuance. 

The  case  was  submitted  to  the  court,  Peters,  Judge,  who 
found  for  the  plaintiffs  below  and  gave  judgment  accordingly. 

There  was  a  motion,  by  the  defendants,  to  reject  the  deposi- 
tions of  certain  witnesses  examined  on  the  part  of  the  plaintiffs 
below,  .for  the  following  reasons : 

There  was  no  legal  or  sufficient  notice  given  of  the  intention 
to  issue  dedimus. 

There  is  no  commissioner,  or  officer,  named  in  notice  before 
whom  the  depositions  were  to  be  taken. 

It  does  not  appear  that  the  witnesses  were  sworn,  before 
testifying. 

It  does  not  appear  that  the  witnesses  were  "non-resident," 
at  the  time  of  testifying  or  notice. 

The  names  of  "parties  litigant"  were  not  "indorsed"  on 
the  depositions  when  sealed  up  aud  directed  to  the  clerk  of 
this  court. 

The  third  interrogatory  is  leading,  anithe  answers  of  both 
witnesses  to  the  same,  and,  therefore,  objected  to  and  moved 
to  be  suppressed. 

The  second  interrogatory  and  answers  of  both  witnesses 
thereto,  are  too  general  and  indefinite. 

The  answers  of  both  witnesses  to  fourth  interrogatory  are 
too  general,  indefinite  and  evasive,  showing  a  manifest  bias  in 
favor  of  plaintiffs,  and  yet  not  responsive  to  the  question. 

Said  depositions  are  otherwise  informal,  loose,  indefinite, 
vague  and  altogether  unsatisfactory. 

Said  witnesses  have  wholly  failed  to  answer  a  material  part 
of  the  fourth  interrogatory  propounded  to  them  respectively. 
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That  a  material  part  of  the  fourth  interrogatory  in  said 
depositions  is  wholly  unanswered,  or  evasively  answered,  by- 
said  witnesses  respectively. 

The  fourth  interrogatory  was  as  follows:  "What  arrange- 
ment or  understanding,  if  any,  was  there  about  the  delivery  or 
shipment  of  said  goods  ?  Where  and  when  were  they  to  be 
delivered  or  shipped  ?  And  were  they  or  not  so  shipped  or 
delivered  ?  State  fully  and  particularly  all  you  know  on  the 
subject,  your  situation  at  the  time,  and  means  of  knowledge  in 
the  premises  ?"     To  which  Clark  answered  as  follows : 

"[The  understanding  was  that  the  goods  were  to  be  deliv- 
ered on  board  of  a  steamboat  bound  for  Peoria,  as  fast  as  they 
could  be  manufactured,  there  being  but  a  small  portion  of 
them  on  hand  at  the  time  of  the  purchase.]  I  know  of  no 
specific  time  in  which  they  were  to  be  delivered  other  than  I 
have  stated  above.  The  goods  were  shipped  as  fast  as  they 
were  manufactured  on  steamboat  bound  for  Peoria;  do  not 
recollect  the  names  of  auy  of  the  steamboats,  except  one, 
which  was  the  Excel.  Was  acting  as  clerk  for  the  plaintiffs 
at  that  time,  and  from  my  situation  as  such,  had  cognizance 
of  the  transaction  between  plaintiffs  and  defendant." 

The  circuit  court  struck  from  this  answer  so  much  of  it  as  is 
included  in  brackets. 

The  answer  of  Ferdinand  Hahn  was  as  follows :  "[The  goods 
were  to  be  delivered  on  a  steamboat  at  the  port  of  St.  Louis, 
bound  for  Peoria,  as  fast  as  they  were  manufactured.]  And 
the  goods  were  shipped  at  the  time  specified  in  bill  [according 
to  the  understanding.]  I  was  at  that  time  clerk  in  the  house 
of  Choteau,  Harrison  &  Valle,  plaintiffs,  and  in  my  capacity, 
as  such,  I  sold  and  delivered  and  shipped  the  said  goods  to 
the  defendant." 

What  is  included  in  brackets  of  this  answer,  was  stricken 
out  by  the  court. 

W.  F.  Bryan,  for  Appellant. 

Cooper  and  Reynolds,  for  Appellees. 

Soates,  C  .J.  The  question  raised  upon  the  affidavit  for  a 
continuance  is  one  of  diligence.  The  general  rule  requires  a 
party  to  use,  and  show  due  diligence  in  his  preparation  for 
trial.  But  each  case  depends  upon  the  particular  circum- 
stances shown.  If  they  bring  the  party  within  the  rule,  it 
would  be  error,  under  the  provisions  of  the  statute,  to  refuse  a 
continuance. 

Here  the  plaintiff  had  cross-examined  the  witness  on  the 
very  point — to  the  very  fact  set  up  in  defense — and.  upon  the 
28 
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alleged  reason,  that  witness  knew  the  contract,  being  present, 
and  hearing  it  made.  He,  therefore,  had  reason  to  believe 
witness  knew  the  facts.  Under  these  circumstances,  he  should 
have  made  inquiries  of  witness,  to  refresh  his  recollection  at 
an  earlier  period,  and  not  leave  this  preparation  to  the  casualty 
of  an  accidental  meeting'  with  witness,  as  he  has  done. 

It  appears  from  Cole's  testimony  that  the  contract  was  made 
with  Charles  P.  Choteau.  Having  failed  to  prove  the  con- 
tract, as  plaintiff  alleged  it  to  be,  by  the  witnesses  examined, 
no  reason  is  shown  why  the  testimony  of  C.  P.  Choteau  was 
not  taken,  and  the  contract  proved  by  him.  It  is  not  alleged 
that  he  had  forgotten  its  terms,  or  that  he  was  incompetent, 
unreliable  or  unwilling  to  depose  to  it  as  it  was. 

While  a  party  may  not  be  required  to  summon  all  the  wit- 
nesses cognizant  of  a  fact,  yet  when  he  ascertains  that  it  is 
unknown  to,  or  forgotten  by  those  to  whom  he  applies  to  give 
testimon}',  the  rule  of  diligence  will  require  that  he  apply  to, 
and  summon  others  whom  he  may  believe  to  possess  the  same 
knowledge. 

No  reason  is  shown  for  pretermitting  any  diligence  to  take 
Choteau's  testimony,  and  relying  upon  refreshing  Cole's 
memory,  at  a  period  too  late  to  retake  his  testimony.  Did 
plaintiff  forget  that  he  contracted  with  defendants  through 
Choteau  ?     The  circumstances  fall  short  of  legal  diligence. 

The  objections  urged  to  the  depositions,  are  not  sufficient  to 
authorize  the  entire  rejection  of  the  depositions.  After  cor- 
recting the  depositions  by  striking  out  the  irrelevant  or  incom- 
petent portions,  it  does  not  appear  that  witnesses  knew  or 
could  have  made  any  further  or  fuller  answer  to  the  fourth 
interrogatory.  For  anything  appearing  they  only  knew  the 
fact  as  one  of  common  understanding,  and  not  as  an  agreement 
between  the  parties. 

I  am  not  prepared  to  hold  that  a  party  may  have  the  depo- 
sitions of  the  opposite  party  suppressed  for  want  of  full 
answers  of  witnesses  to  his  adversary's  interrogations.  The 
objection  should  rather  come  from  the  party  injured. 

The  other  objections  are  of  a  technical  character,  and  fall 
within  the  principles  and  are  disposed  of  by  the  cases  of 
Hawks  v.  Lands,  3  Gilm.  R.  232;  Hays  v.  Borders,  1  ibid. 
64;  County  of  Greene  v.  Bledsoe.  12  111.  R.  272.  The  court 
have  not  adopted  so  technical  a  construction  as  seems  to  have 
been  intended  in  Maine.     Erskine  v.  Boyd,  35  Maine  R.  511. 

The  statute  here  does  not  authorize  the  party  to  appoint  the 
commissioner,  consequently  he  could  not  give  his  name  in  the 
notice  to  sue  out  the  dedimus.  It  is  not  required  by  the 
statute,  for  the  clerk  might  appoint  some  other,  than  the  one 
so  nominated  in  a  notice. 
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The  indorsement  of  the  names  of  parties  litigant  is  direct- 
ory, when  injury  may  arise  from  an  omission,  the  court 
would,  doubtless,  correct  the  error  in  the  particular  case,  by 
suppressing  the  deposition.  No  injury  or  surprise  is  shown 
here.(a) 

Judgment  is  affirmed. 

Judgment  affirmed. 

(a)    Forsyth  v.  Baxter,  2  Scam.  R.  9;  Goodrich  v.  Hanson,  33  111.  R.  499. 


Elihu  Granger,  Appellant,  v.  The  Board  of  Trustees  of  ths 
Illinois  and  Michigan  Canal,  Appellees. 

APPEAL  FROM  COOK. 

The  trustees  of  the  Illinois  and  Michigan  Canal  were  authorized,  under  the  law,  %s 
existing  A.  D,  1845,  to  lease  lands  and  lots,  and  such  leasing  approved  as  a  judi- 
cious management  of  the  trust  reposed  in  them. 

The  provisions  of  the  law,  allowing  double  rent  for  holding  over,  applies  to  the 
trustees  as  well  as  to  other  landlords. 

This  was  an  action  on  a  lease,  made  by  the  trustees  of  canal 
to  Granger,  in  September,  A.  D.  1845.  The  defendant  below 
filed  the  general  issue  and  a  special  plea,  alleging  that  during 
the  pendency  of  this  action  the  trustees  consented,  that  if 
Granger  would  withdraw  his  defense  to  an  action  of  ejectment 
then  pending  against  him  on  the  part  of  the  trustees,  to  reserve 
the  same  lots  named  in  the  lease,  that  Granger  should  be  dis- 
charged from  the  rent,  which  was  done,  etc.  Upon  this  plea 
there  was  an  answer  and  issue  to  the  country. 

There  was  a  trial  by  jury,  and  a  verdict  for  the  trustees, 
and  upon  judgment  thereon,  Granger  prayed  this  appeal. 

There  was  a  motion  in  arrest  of  judgment,  which  was 
overruled. 

Wilkinson  and  McGilvra,  for  Appellant. 

I.  N.  Arnold,  for  Appellees. 

Scates,  C.  J.  Had  the  defendants  power  to  lease  any 
portion  of  the  canal  lands  or  lots  in  1845  ?  and  if  so,  does  the 
provision  for  double  rent  in  2d  Section  of  Act  in  Relation  to 
Landlord  and  Tenant  (Rev.  Stat.  p.  333),  apply  to  a  holding 
over  under  such  lease  ?  We  answer  both  propositions 
affirmatively. 

The  court  do  not  advert  to  a  want  of  such  power  in  the 
former  case  between  these  parties  (13  111.  R.  740) ;  and  the 
question  does  not  appear  to  have  been  raised  in  that  case. 
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As  the  evidence  is  not  preserved  in  the  record,  we  must 
sustain  this  judgment,  if  in  any  case  such  a  power  might 
exist,  though  qualified  and  confined  to  particular  lands  or  lots. 
For  we  must  presume  in  favor  of  the  judgment,  that  sufficient 
proof  was  offered  to  sustain  the  allegations,  if  they  authorize 
the  judgment  rendered,  upon  being  proved.  As  early  as  1839 
power  was  given  the  canal  commissioners,  to  sell  or  lease  water 
lots,  with  the  water  power.  1  Purpl.  Stat.  447,  Sec.  156.  and 
again  in  1843,  p.  471. 

The  same  powers  possessed  by  the  commissions  were  con- 
ferred upon  the  defendants.  See  Act  1843,  1  Purp.  Stat.  463, 
and  p.  475  Act  of  1845. 

By  the  act  of  1813,  the  power  of  the  trustees  to  sell  was 
suspended  until  the  completion  of  the  canal,  but  this  suspen- 
sion was  modified  by  the  act  of  1847,  and  after  completion 
they  were,  by  the  last  act,  authorized  to  withhold  such  por- 
tions of  timbered  lands,  or  lands  containing  stone  quarries 
and  coal  beds,  from  sale,  as  in  their  opinion  would  best 
promote  the  interests  of  the  state  and  the  creditors.  Id.  479, 
Sec.  314-317. 

Again,  the  power  to  lease  water  lots  and  water  power  in 
Ottawa,  is  expressly  given  to  the  trustees.  Id.  p.  486,  Sec. 
352  to  354  inclusive. 

Where  the  whole  title  and  power  of  the  state,  to  and  over 
these  lands,  has  been  so  fully  and  amply  conveyed  to  defend- 
ants, to  be  managed  and  sold  for  the  benefit  of  the  state  and 
her  creditors,  we  feel  that  it  is  too  narrow  and  limited  a  view 
of  the  powers  of  defendants,  as  such  trustees,  even  in  the 
exercise  of  a  trust,  to  say  that  the  lands  and  lots,  whether 
improved  or  not,  are  to  be  idle,  unproductive,  and  deteriorating, 
for  a  want  of  power  to  lease,  until  sold. 

We  do  not  feel  driven  from  sustaining  the  exercise  of  such 
a  beneficial  and  reasonable  power,  by  the  supposition  of 
extreme  cases  of  abuse.  A  lease  of  the  whole  property  for 
ninety-nine  or  a  thousand  years,  instead  of  a  sale  of  the  fee, 
might  be  so  flagrant  an  abuse  of  the  powers  of  the  trust,  as  to 
make  the  transaction  void  for  fraud. 

Yet,  while  this  might  be  so,  a  lease,  under  which  the  lands 
or  lots  might  be  improved  in  value,  or  improvements  preserved 
in  repair,  and  income  in  rents  received  from  the  property, 
until  it  was  judicious  to  offer  the  particular  tract  or  lot  for 
sale,  it  would  not  only  be  judicious  to  make,  but  it  would 
become  the  duty  of  the  trustees  to  make.  And  it  might  be 
made  a  just  subject  of  complaint  against  them,  were  they  to 
neglect  opportunities  thus  to  render  the  lands  and  lots  produc- 
tive. This  power  must  result  from  the  full  ownership  in  the 
trustees,  notwithstanding  it  is  held  in  trust  for  sale  to  pay 
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debts.  We  cannot  indulge  in  the  supposition  without  proof 
of  the  fact,  that  leases  are  made  to  prevent  the  faithful  execu- 
tion of  the  objects  of  the  trust,  but  on  the  contrary,  to  carry 
them  into  execution.  It  will  be  time  enough  to  correct  a  case 
of  abuse,  when  shown ;  this  does  not  arise  or  appear,  from  the 
mere  act  of  leasing  other  tracts  than  the  water  lots,  so 
expressly  named.  The  object  of  expressly  authorizing  the 
leasing  of  these,  was  in  restraint  of  the  power  of  sale  of  the 
fee,  rather  than  to  confer  authority  to  make  a  lease.  It  was 
not  the  intention  of  the  legislature  to  sell  the  fee  of  water  lots, 
with  the  perpetual  use  of  the  water. 

Neither  was  the "  intention  to  offer  all  the  canal  lands  and 
lots  at  one  time.  See  act  1847,  1  Purp.  Stat.  479,  Sec.  316, 
which  limits  the  quantity  in  any  one  city,  town  or  township, 
to  one-tenth  part,  and  no  part  was  to  be  sold  before  October, 
1847.  Since  the  completion  of  the  canal,  portions  only,  from 
time  to  time,  have  been  placed  in  market  at  a  time  and  sold. 
Leasing  the  remainder  in  the  meantime,  until  judicious  to 
offer  it  for  sale,  was  within  the  power  of  the  trustees,  and  was 
a  judicious  management  of  the  fund,  for  the  common  benefit 
of  both  the  state  and  her  creditors. 

The  trustees  having  the  right  and  power  to  become  landlord 
by  leasing,  there  is,  and  can  be,  no  reason  why  the  provisions 
for  double  rent  for  holding  over  after  the  expiration  of  the 
lease,  and  demand  made,  and  notice  in  writing  given,  for 
delivery  of  the  possession,  should  not  apply  to  them  as  well  as 
any  other  landlord.  The  provision  is  for  protection  of.  and 
compensation  to  landlords,  who  are  kept  out  of  their  posses- 
sion. The  reason  of  the  rule  given  is  as  applicable  to  these 
defendants,  and  the  interests  they  represent  and  protect,  as  to 
any  others. 

Judgment  affirmed. 


Edward  Eldridge,  Appellant,  v.  Charles  Holwat,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  attorney  in  fact  may,  by  another  acting  for  him,  serve  a  notice  upon  a  party  in 
possession,  as  a  foundation  for  a  proceedimg  by  forcible  entry  and  detainer. 

The  maxim  withholding  the  power  to  subdelegate  authority,  applies  where  the  inter- 
ests of  the  principal  may  be  neglected  or  injured  by  substitution. 

This  was  a  forcible  detainer  before  a  justice,  appealed  to 
the  Common  Pleas,  and  thence  to  this  court,  the  appellant 
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being   plaintiff  in  both  of  the  courts   below.      No  question 
arises  as  to  the  formalities  of  the  proceeding. 

The  plaintiff  called  to  the  stand,  as  a  witness,  Francis  H. 
Kales,  who  testified,  subject  to  objection,  that,  on  the  3d  day 
of  July,  1856,  and  before  the  commencement  of  this  suit,  he, 
the  witness,  served  a  written  notice  upon  the  said  defendant, 
demanding  the.  immediate  possession  of  the  premises  in  con- 
troversy, as  the  agent  and  attorney  of  said  plaintiff,  which  said 
notice  was  and  is  in  the  words  and  figures  following,  that  is 
to  say: 

Take  Notice,  That  1  hereby  demand  the  immediate  possession  of  the  following 
described  premises,  situate  in  the  city  of  Chicago,  county  of  Cook,  and  State  of  nii- 
nois,  to  wit:  A  part  of  the  west  half  of  the  east  half  of  lot  6,  block  34,  original 
town  of  Chicago,  being  twenty  feet  on  Kandolph  street,  and  running  back  to  the 
barn,  formerly  occupied  by  one  Edward  H.  Aiken,  together  with  the  passage  to  the 
rear  of  the  west  half  of  the  said  lots;  also,  a  part  of  the  east  half  of  the  west  half  of 
said  lot,  being  twenty  feet  on  Kandolph  street,  and  running  back  five  feet  north  of  the 
south  line  of  said  barn,  which  said  premises  comprise  the  middle  lorty  feet  front  of 
said  lot  on  Randolph  street,  in  said  city  of  Chicago,  being  the  same  premises,  a  por- 
tion of  said  lot  6,  now  occupied  and  held  by  yon. 

The  bearer  is  hereby  authorized  to  receive  from  you  .the  possession  thereof 
far  me .  Yours ,  etc . , 

EDWARD  ELDRIDGE, 

Chicago,  July  1,  1856.  By  Zenas  Cobb,  his  Attorney  in  Fact. 

The  said  witness  further  stated  that  the  said  defendant, 
Holway,  refused  to  surrender  the  possession  of  the  said  prem- 
ises to  witness,  as  the  agent  of  the  said  plaintiff,  alleging,  as  a 
reason,  that  he  could  keep  possession  of  the  said  premises 
under  another  title.  And  witness  further  stated  that  he 
thereupon  commenced  this  action. 

The  plaintiff  then  introduced  the  following  power  of  attor- 
ney, bearing  date  May  28,  1850,  executed  by  the  said  plaintiff 
to  the  said  Zenas  Cobb,  which  said  power  was  and  is  in  the 
words  and  figures  following,  that  is  to  say: 

Kxow  all  Men  by  these  Presents,  That  I,  Edward  Ehlridge,  of  the  city  and 
.State  ol'Xew  York,  hereby  constitute  and  appoint  Zenas  Cobb,  of  the  city  of  Chicago, 
to  be  my  true  aud  lawful  attorney,  for  me  and  in  my  name,  to  sue  for  and  recover 
possession  of  lot  6,  in  block  34,  in  the  original  town  of  Chicago,  being  eighty  feet 
front  on  Randolph  street,  in  the  city  of  Chicago,  from  any  and  all  persons  now  holding 
the  same,  or  any  part  thereof,  and  to  commence  in  my  name  any  forcible  detainer, 
suit  or  suits  against  any  such  person  or  persons,  or  take  any  other  proceedings ,  either 
at  law  or  in  equity,  to  obtain  possession  of  said  premises  as  aforesaid,  hereby  ratify- 
ing and  confirming  all  that  my  said  attorney  has  done,  or  may  do,  in  the  premises- 

In  Witness  Whereof,  I  have  hereunto  set  my  hand  and  seal,  this  28th  day  of  May, 
A.  D.  1856  EDWARD  ELDRIDGE.     [SEAL.] 


APEIL  TERM,  1857.  447 

Eldridget".  Hoi  way. 


All  of  which  said  several  parcels  of  evidence  and  instru- 
ments of  writing  were  read  to  the  jury  aforesaid  without 
objection,  subject,  however,  to  a  motion  to  exclude  the  same, 
upon  the  ground  of  their  legal  sufficiency  ;  no  objection  being 
made  in  reference  to  the  execution  of  the  said  several  papers 
and  documents. 

And  the  said  witness,  F.  H.  Kales,  further  testified  :  That, 
prior  to  the  service  of  the  notice  aforesaid  upon  the  said 
defendant,  the  said  Zenas  Cobb  authorized  ande  mpowered 
him  to  serve  said  notice,  and  institute  this  suit,  in  case  that 
said  defendant  refuses  to  surrender  the  possession  of  the 
premises  in  controversy. 

Thereupon  the  said  defendant,  by  his  counsel,  moved  the 
court  to  exclude  the  notice  or  demand  of  possession  aforesaid, 
from  the  jury  aforesaid,  upon  the  ground  that  the  said  Cobb 
has  no  authority  to  delegate  his  power  to  the  said  Kales  in  the 
service  of  the  notice,  which  said  motion  was  sustained  by 
the  said  court,  and  the  said  notice  and  evidence  connected 
therewith  was  excluded  from  the  said  jury  as  evidence  herein, 
to  which  ruling  and  opinion  of  the  said  court,  in  excluding 
the  said  evidence  from  the  jury  aforesaid,  the  said  plaintiff,  by 
his  counsel,  excepted,  and  thereupon  the  said  jury  found  a 
verdict  for  the  said  defendant. 

This  cause  was  heard  before  I.  M.  Wilson,  Judge. 

R.  S.  Blackwell,  for  Appellant. 
Ballingall  and  Adams,  for  Appellee. 

Scates,  C.  J.  An  attorney  in  fact  of  plaintiff  employed  an 
attorney  at  law  in  this  case,  who  served  the  written  notice  and 
demand  of  possession.  The  court  excluded  this  evidence,  on 
the  ground  that  delegated  authority  cannot,  be  delegated. 

This  is  true  as  a  general  principle,  when  properly  applied 
to  the  classes  of  cases  where  personal  confidence  is  reposed, 
and  skill,  judgment,  etc.,  are  involved.  Story  on  Agency, 
Sees.  12,  13,  14.  It  was,  doubtless,  to  obviate  this  literal 
application  of  the  principle  that  the  convention,  out  of  abund- 
ant caution,  inserted  clause  17  of  Sec.  8,  Art.  1,  in  the  Con- 
stitution of  the  United  States.  3  Story  Com.  Const.,  Sees.. 
1236-7.  Some  powers  arise,  by  implication,  as  incidents  to 
others,  and  are  essential  to  their  exercise.  So,  in  the  perform- 
ance of  a  general  or  special  agency,  many  acts  are  to  be 
performed  of  an  indifferent  nature,  which  may  as  well  be 
done  by  one  person  as  another,  and  which  an  agent  might  find 
it  extremely  inconvenient  to  be  compelled  to  perform  person- 
ally.      The    maxim    withholding  the  power  of  subdelegation 
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of  authority  only  has  place  when  there  is  an  object,  an  end 
to  be  gained — where  the  interest  of  the  principal  may  be 
neglected  or  injured  by  substitution.  When,  from  the  nature 
of  the  act  to  be  done,  there  can  be  no  difference,  the  principle 
cannot  apply. 

Such  is  the  case  here.  There  is  neither  confidence,  skill, 
discretion  or  judgment  required  to  deliver  a  written  notice, 
and  make  oath  of  it,  which  could  prevent  the  employment  of 
any  one  by  an  agent.  The  service  of  declarations  in  eject- 
ment, notices  to  take  depositions,  and  a  great  variety  of  acts 
now  done  by  attorney's  clerks  and  others,  would  fall  under 
the  same  rule  contended  for,  and  compel  attorneys  to  do  such 
acts  personally. 

An  attorney  may  serve  such  notice  and  demand,  and  we 
perceive  no  reason  why  an  agent,  to  bring  suit,  may  not 
employ  an  attorney.  Agents,  as  such,  cannot  appear  in  courts 
for  parties.  Where  agents  are  not  licensed  as  attorneys,  they 
must  employ  attorneys  to  appear  for  the  client  in  the  courts. 

The  act  here  falls  strictly  within  a  class  which  may  be  done 
by  such  supposed  sub  delegation.  It  is  rather  the  true  and 
only  mode  of  acting  out  an  agency  where  an  attorney  becomes 
necessary,  than  a  subdelegation  of  power. 

Had  the  agency  here  been  an  attorneyship,  it  might  present 
another  question  —  one  involving  a  question  of  confidence 
reposed,  or  skill  and  judgment  —  which  could  not  be  trans- 
ferred.   But  the  agency  does  not  appear  to  be  of  that  character. 

Judgment  reversed  and  cause  remanded. 

Judgment   reversed. 
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Adamson  B.  Newkirk,  Appellant  v.  John  B.  Cone,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  agreement  between^rtfrjte!?  (one  of  whom  is  an  attorney) ,  that  the  latter  should 
investigate  the  rec^dsn>^ titles  to  real  estate,  and  decide  between  conflicting 
titles  as  to  which  isbe^—ac^iire  such  titles,  and  prosecute  for  the  recovery 
of  them,  and,  when  successful,.-*^  divide  profits,  the  attorney  furnishing  skill, 
and  the  otherjBe  capital,  is  not  taljfed  with  crime  nor  against  any  statute  of 


this  state. {<^r   (  ^* 
•       Contingent;  fle*es  to\aAWrnies  at  lasvft  are  not  againsjjflqw  or  public  policy. 
/L       Maintenance;  .as  defined   and  unnished  in  Illinois,,  by  statute,   has  abolished  the 


common  law  offteHses  of  champetTJ^bj^atry,  etc.,  arM-q^nsists  in  officiously  inter 
meddling  in  a  suit,  furnishing  means  foUJits  pi-osecution/^Ttfth  ^view  to  promote 
litigation.  ^A. 

Where  substantial  justice  has  been  done,  even  if  j^rop  have  been  comm 
the  trial  in  relation  to  evidence  or  instructions,  the  judgment  will  not  be  reversed.' 

Nor  will  a  judgment  be  reversed  for  a  refusal  to  give  instructions,  unless  these  cor- 
rectly state  the  law,  and  the  facts  shall  require  the  application  of  them,  to  enable 
the  jury  to  arrive  at  a  legal  conclusion  upon  the  facts.  ^  ~ 

This  was  an  action  of  assumpsit  for  professional  services,  in 
prosecuting,  defending  and  soliciting  divers  causes;  also,  for 
examining  records  in  public  offices,  abstracting  title  to  lands, 
drawing,  copying  and  engrossing  conveyances,  deeds  and 
writings ;  also  for  journeys  and  attendance ;  also,  for  acquir- 
ing, by  purchase,  for  and  in  the  name  of  defendant,  the  title 
to  divers  pieces  and  parcels  of  land,  of  great  value,  to  wit :  of 
the  value  of  two  hundred  and  fifty  thousand  dollars ;  also,  for 
work  and  labor  generally.  These  all  count  "on  the  quantum 
meruit"  and  are  followed  by  common  money  counts. 

Defense.  General  issue.  Set-off  and  special  contract  set 
out  in  two  pleas,  numbered  and  designated  as  third  and  fourth 
pleas.     Payment. 

Replication  to  Defense.  Joinder ;  on  general  issue ;  non- 
indebitatus ;  that  work  and  labor,  etc.,  were  not  done  under 
contract  set  out  in  defense,  issue  to  country  and  joinder ;  that 
contract  was  canceled  prior  to  the  doing  of  the  work,  etc.,  and 
that  all  payments  alleged  to  have  been  made  were  advanced 
as  a  general  retainer,  and  was  not  payment,  etc. ;  that  on  or 
about  the  1st  of  April,  1855,  the  said  contract  was  canceled 
and  annulled  by  mutual  consent.  Upon  which  replications  to 
the  defenses  made,  issues  to  the  country  were  joined ;  and  upon 
all  the  issues,  as  above  stated,  the  parties  went  to  trial ;  and  the 
jury  rendered  thereupon  the  following  verdict:  "We,  the 
jury,  find  the  issues  for  the  plaintiff,  and  assess  his  damages 
to  the  sum  of  $18,250." 

On  the  trial  plaintiff  proved  the  service  as  aforesaid ;  also, 
that  defendant  had  notice  in  writing,  terminating  contract  set 
up  in  defense  j  also,  by  admission  of  defendant  that  the  contract 

(a)  Jennings  v.  McConnell,  17  111.  R.  148;  Bunn  v.  Prather,  21  111.  R.  217;  Morgan 
w.  Roberts,  38  id.  65. 

o    y  3  £<*£*  // 
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was  abandoned  and  voluntarily  canceled,  by  mutual  consent; 
also,  that  both  parties  had  acted,  during  the  entire  time  of  the 
service,  without  reference  to  said  contract,  and  inconsistent 
with  the  fact  of  its  real  subsisting  existence. 

Plaintiff  further  proved,  that  the  property  procured  by 
plaintiff  for  defendant  was  at  a  mere  nominal  price,  and  was 
worth  from  $170,000  to  $250,000;  and  that  in  the  suits  to  try 
the  title  the  defendant  succeeded. 

Plaintiff  further  proved  that  his  services  were  worth 
$20,000  and  upward. 

Upon  this  evidence  plaintiff  rested. 

Defendant  put  in  evidence  the  contract,  proved  sundry 
payments  of  money,  as  charged  in  the  bill,  and  introduced 
evidence  of  pretended  admissions  of  plaintiff,  tending  to  show 
that  the  contract  set  up  in  defense  was  the  contract  between 
the  parties,  and  under  which  the  services  sued  for  were 
performed ;  also  evidence  as  to  value  of  services. 

Thereupon  the  case  went  to  the  jury,  upon  the  instructions 
marked  given. 

Defendant  moved  to  exclude  all  the  evidence  given  by 
plaintiff  from  jury;  motion  overruled  and  exceptions  taken. 

There  was  a  verdict  and  judgment  for  plaintiff  below  for 
$18,250.  The  cause  was  tried  by  a  jury,  before  J.  M.  WiLSon, 
Judge. 

Shumway,  Watte  and  Towne,  for  Appellant. 

The  appellee  appeared  in  person. 

Skinner,  J.  This  was  an  action  of  assumpsit.  The  plaintiff's 
declaration  is  in  indebitatus  assumpsit  for  work,  labor,  journeys, 
moneys  expended  and  professional  services  rendered  for  the 
defendant,  as  an  attorney  at  law.  The  defendant  pleaded  the 
general  issue  and  special  pleas  of  set-off,  and  setting  up  a 
special  written  contract,  under  which  they  allege  the  services, 
and  so  forth,  were  performed.  The  defendant  traversed  the 
plea  of  set-off,  and  to  the  pleas  setting  up  the  written  contract 
replied,  first,  that  the  services  were  not  performed  under  the 
written  contract;  and  second,  that  the  written  contract  was 
canceled  and  rescinded  prior  to  the  performance  of  the  ser- 
vices ,  and  issues  to  the  country  were  formed  upon  these 
pleadings. 

The  cause  was  tried  by  a  jury,  a  verdict  returned  for  the 
plaintiff  for  $18,250,  and  the  court,  refusing  a  new  trial,  ren- 
dered judgment  thereon.  The  assignments  of  error  are 
grounded  upon  the  assumption  that  the  contract  proved  is 
void  for  maintenance  and  champerty,  and  that  the  court  should 
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have  granted  a  new  trial,  because  the  verdict  was  against  the 
evidence,  and  for  errors  committed  by  the  court  during  the 
progress  of  the  trial.  We  will,  therefore,  proceed  to  examine 
whether  these  ansumptions  are  well  founded. 

Without  entering  upon  a  recital  of  the  evidence,  we  are 
satisfied  that  the  jury  were  justified  from  it,  in  finding  that 
the  written  contract  set  up  in  the  plea  was  canceled  by  the 
act  of  the  parties,  and  that  the  services  upon  which  the  ver- 
dict is  based  were  not  performed  under  that  contract.  The 
jury  were  justified,  from  the  evidence,  in  finding  that  the 
services  were  rendered  upon  an  agreement  between  the  par- 
ties; that  the  plaintiff  should  investigate  the  public  records 
of  titles  to  real  estate  in  Cook  county,  and  determine,  in  cases 
of  conflicting  titles,  which  was  the  better  title ;  that  he  should 
purchase  such  better  titles,  where  practicable,  in  the  name  of 
the  defendant,  and  prosecute  suits  for  the  establishment  of  the 
titles  so  purchased ;  that  the  defendant  should  furnish  money 
to  make  purchases  and  meet  cash  outlay ;  that  if  unsuccessful, 
the  defendant  should  lose  his  money,  and  the  plaintiff  his  time 
and  services ;  that,  in  the  event  of  success,  the  defendant 
should  pay  the  plaintiff  liberally  for  his  services ;  and  that 
plaintiff,  by  his  examinations,  did  find  that  certain  persons 
owned  a  tract  of  land  in  Cook  county,  and  which  was  claimed 
adversely  by  others,  worth  from  $100,000  to  $250,000,  and 
purchased  the  same,  for  a  small  sum,  in  the  name  of  the 
defendant,  and  which  property  the  defendant  held  and  claimed; 
in  fee,  under  the  title  so  purchased. 

By  the  common  law,  delivery  of  possession  was  essential  to 
the  conveyance  of  land,  and  without  it,  a  fee  estate  could  not 
pass.  And  by  the  common  law  and  ancient  statutes  in  aid 
thereof,  the  sale  and  purchase  of  titles,  where  the  vendor  was 
not  in  possession ;  and  of  doubtful  and  disputed  titles,  with 
the  view  of  carrying  on  suits  for  the  maintaining  of  them, 
whether  the  vendor  was  in  or  out  of  possession,  or  whether 
the  title  was  <rood  or  bad,  were  prohibited  under  severe  pen- 
alties. So,  also,  the  maintaining  and  carrying  on  of  suits 
upon  agreements  to  have  a  part  of  the  land,  or  right  to  be 
recovered,  or  anything  produced  therefrom,  were  unlawful, 
and  punished  as  offenses.  Bacon's  Abr.,  title  "Maintenance'* 
A.  and  D. ;  3  Thomas'  Coke,  Book  3,  Chap.  12;  1  Hawkins' 
PI.,  Book  1,  Chap.  27;  1  Russell  on  Crimes,  Book  2.. 
Chap.  20. 

The  statute  of  1  Rich.  II.,  Chap.  9,  reciting:  "That  many 
persons,  having  true  title  to  lands,  were  wrongfully  delayed, 
by  means  that  the  defendants  did  make  gifts  and  feoffments 
of  their  lands  in  debate,  and  of  their  goods,  to  great  men, 
against  whom  the  pursuauts  durst  not  make  pursuit,  and  also 
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that  many  persons  used  to  disseize  others,  and  to  make  feoff- 
ments to  great  men  to  have  maintenance,"  and  so  forth,  pro- 
vides that  all  such  grants  shall  be  void,  and  imposes  penalties 
for  making  them.     See  Bacon's  Abr.,  title  as  above. 

It  is  apparent,  from  the  preamble,  that  the  object  of  the 
statute  was  to  protect  the  rights  of  the  weak  against  the  power 
of  wealth  and  nobility,  and  to  prevent  the  use  of  such  power 
for  purposes  of  annoyance  and  persecution.  And  the  history 
of  that  period  teaches  that  the  British  lords  and  nobles  were 
accustomed  to  buy  up  disputed  titles,  and  to  use  them  in 
litigation,  with  the  view,  by  their  great  power,  to  awe  into 
submission  and  subdue  those  with  whom  they  were  at  variance. 
And  the  entire  doctrine  of  maintenance,  for  reasons,  doubtless, 
then  existing,  was  carried  so  far  as  to  render  it  hazardous  for 
any  one,  not  professionally,  to,  in  any  manner,  aid  or  encour- 
age another  in  the  legal  vindication  of  a  right.  But,  in  more 
modern  times,  the  doctrine  of  maintenance  has,  in  England, 
become  essentially  modified,  and  adapted  to  a  better  civiliza- 
tion; and  in  the  United  States,  generally,  it  is  regulated  by 
statute,  and,  where  not  so  regulated,  is  received  with  material 
modifications.  In  the  case  of  Master  v.  Miller,  4  Tenn.  R. 
340,  the  court  says  :  "It  is  curious,  and  not  altogether  useless, 
to  see  how  the  doctrine  of  maintenance  has,  from  time  to  time, 
been  received  at  Westminister  Hall.  At  one  time,  not  only 
hewho  laid  out  money  to  assist  another  in  his  cause,  but  he 
that,  by  his  friendship  or  interest,  saved  him  an  expense  that 
he  otherwize  would  be  put  to,  was  held  guilty  of  maintenance. 
Nay,  if  he  officiously  gave  evidence,  it  was  maintenance ;  so 
he  must  have  had  a  subpama  or  suppressed  the  truth.  That 
such  a  doctrine,  repugnant  to  every  feeling  of  the  human 
heart,  should  be  laid  aside,  must  be  expected  " 

Undoubtedly,  the  common  law  and  British  statutes,  in  aid 
thereof,  as  they  stood  at  the  period  of  the  first  settlement  of 
the  American  colonies  by  British  subjects — the  year  1607 — 
and  adapted  to  our  institutions  and  condition,  are  the  law  of 
this  state,  so  far  as  they  remain  unrepealed  by  statute.  But 
our  statutes  have  materially  changed,  if  they  have  not  wholly 
superseded,  that  law,  in  regard  to  maintenance  and  champerty. 
Our  statutes  dispense  with  livery  of  seizin  in  the  conveyance 
of  land,  and  enable  any  one,  claiming  right  to  land,  although 
out  of  possession,  and  although  the  same  to  be  in  the  adverse 
possession  ol  another,  to  convey  such  interest  as  he  may  have 
therein,  and  give  the  purchaser  the  right  to  sue  for  the  recovery 
of  the  land.     Statutes  1856,  pp.  153,154. 

If  the  law  sanctions  the  sale  by  the  party  out  of  possession, 
of  land  held  under  adverse  title  by  another,  it  necessarily 
sanctions  the    purchase  of   disputed  titles,   which  require   the 
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aid  of  the  law  to  make  them  available ;  and  as  necessarily 
sanctions  the  usual  means  of  ascertaining  their  existence,  and 
of  judging  of  their  validity,  by  examination  of  the  public 
records  of  land  titles,  and  also  the  prosecution  of  actions  in 
the  courts,  for  the  recovery  of  the  land.  It  cannot  be  said 
that  the  law  authorizes  a  thing  to  be  done,  and,  at  the  same 
time,  denies  the  ordinary  means  of  doing  it. 

So  far  as  the  contract  proved  relates  to  the  prosecution  of 
suits  for  the  defendant,  in  the  legal  establishment  of  the  rights 
intended  to  be  purchased,  and  contemplates  a  participation  in 
the  advantage  or  profit  to  accrue  from  the  purchase  of  the 
titles,  and  maintaining  them  at  law,  whether  treated  as  a  con- 
tingent fee  for  professional  services,  or  as  a  part  of  the  general 
undertaking  to  purchase,  prosecute  suits,  and  share  in  the 
profits,  we  cannot  discover  that  it  is  tainted  with  crime,  or 
against  the  provisions  of  any  statute,  or  that  it  contravenes 
any  principle  of  public  policy  under  our  land. 

As  a  general  rule,  all  contracts  between  individuals,  not 
inhibited  by  law,  and  not  in  contravention  of  public  policy, 
arising  out  of  the  law,  are  valid.  We  are  aware  of  no  law  or 
public  policy  in  this  state  which  would  deprive  a  person, 
claiming  a  right,  from  contracting  to  pay  for  legal  services,  in 
vindicating  it,  a  stipulated  portion  of  the  thing,  or  of  the  value 
of  the  thing,  when  recovered,  dependent  solely  upon  such 
recovery,  instead  of  paying,  or  contracting  to  pay,  absolutely, 
a  sum  certain.  The  suitor  may  be  unable  to  pay  in  advance, 
and  without  credit,  or  he  may  deem  such  an  arrangement 
most  prudent  and  best  calculated  to  insure  vigilance  on  the 
part  of  his  counsel ;  and  if  he  has  a  cause  of  action,  the  courts 
are  and  should  be  open  for  its  legal  prosecution. 

And  our  statute,  defining  and  providing  for  punishment  of 
maintenance,  under  which  general  name,  according  to  the 
elementary  books,  champerty  is  embraced,  seems  to  have 
abolished  the  common  law  offense,  with  its  divisions  and 
distinctions,  and  to  have,  in  its  stead,  created  a  statutory 
offense,  under  the  general  name  maintenance.  4  Blackwell's 
Com.  135,  136.  What  shall  constitute  embracery,  barratry 
and  maintenance,  respectively,  are  defined,  and  punishments 
provided  for  each.  Can  it,  then,  be  said  that  a  distinct  offense, 
called  champerty,  and  which,  at  common  law,  was  included  in 
the  more  comprehensive  name  maintenance,  exists  out  of  the 
statute,  and  by  force  of  the  common  law  or  ancient  British 
statutes.  Under  our  statute,  the  offense  of  maintenance  con- 
sists in  a  person  officiously  intermeddling  in  a  suit  which  in 
nowise  belongs  to  or  concerns  him,  by  maintaining  or  assisting 
either  party  with  money,  or  otherwise,  to  prosecute  or  defend 
such  suit,  with  a  view    to  promote   litigation;    and   by   no 
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legitimate  construction  can  it  extend  to  many  acts  deemed 
maintenance  at  common  law.     Statutes  1856,  p.  380. 

We  hold  the  verbal  contract  proved  valid  under  our  law, 
and,  in  a  mere  moral  view,  we  have  no  authority  to  consider 
it  for  the  purposes  of  this  case.  Johnson  v.  Bright,  15  111.  R. 
464;  Findonv.  Parker,  11  Meeson  and  Welsby's  R.  675; 
Call  v.  Calif,  13  Met.  R.  362  ;  Thallheimer  v.  Brinkerhoqf,  3 
Cow.  R.  623;  Spencer  v.  King,  5  Ohio  R.  113;  Bayard  v. 
McLane,  3  Harrington's  R.  139;  Caldwell  v.  Shepherd,  6 
Monroe's  R.  389;  Ramsey  v.  Trent,  10  B.  Monroe's  R.  336; 
White  v.  Roberts,  4  Dana's  R.  172.     (4  Ind.  R.  591.) 

The  motion  for  a  new  trial  brought  before  the  court  all 
objections  raised  upon  trial,  including  those  arising  upon 
instructions,  and  also  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict ;  and  in  considering  this 
motion,  we  shall  dispose  of  these  questions  collectively,  and 
without  particular  reference  to  the  several  assignments  of  error 
— thirty-four  in  number,  and  requiring,  for  examination  in  an 
opinion,  an  amount  of  time  and  a  length  wholly  inadmissible, 
in  view  of  the  duties  imposed  upon  this  court. 

The  evidence  is  sufficient  to  justify  the  verdict,  and  we  can 
discover,  upon  the  whole  case,  no  error  in  law,  in  legal  eifect, 
prejudicial  to  the  defendant,  and  which,  upon  this  record, 
entitles  him  to  a  reversal  of  the  judgment.  Evidently,  sub- 
stantial justice  has  been  done  between  these  parties,  and  the 
defendant  has  no  just  cause  of  complaint.  And  in  such  case, 
this  court  will  not  reverse  a  judgment,  even  if  errors  have 
been  committed  by  the  court  below  upon  the  trial,  in  the 
admission  or  exclusion  of  evidence,  or  in  the  giving  or  refusing 
instructions.  Gillett  v.  Sweat,  1  Gilm.  R.  475;  Greenup  v. 
Stoker,  3  ibid  202;  Smith  v.  Shultz,  1  Scam.  R.  491;  Leigh 
t.  Hodges,  1  ibid.  15.  ^ 

Any  other  rule  in  this  court  would  often  prevent  the  admin- 
istration of  justice,  render  trial  by  jury  a  farce,  and  a  verdict 
a  misfortune  to  the  party  in  whose  favor  it  is  returned. 

Nor  will  this  court  reverse  a  judgment  for  refusal  of  the 
court  below  to  give  instructions,  unless  they  correctly  state 
the  law,  and  the  facts  appearing  require  the  application  of  the 
principles  contained  in  them,  to  enable  the  jury  to  arrive  at 
a  legal  general  finding.  1  Scam.  R.  407;  ibid.  47;  2  ibid. 
368  ;  3  ibid.  218  ;  4  ibid.  58  :  1  Gilm.  R.  10  ;  ibid.  556  ;  2  ibid. 
285;  4  ibid.  125;  14  111.  R.472. 

Otherwise,  no  injury,  in  contemplation  of  law,  can  accrue  to 
the  party  complaining  of  the  error. 

It  is  the  duty  of  counsel  to  demand  only  such  instructions 
as  are  applicable  to  the  case  before  the  jury,  and  as  are  cal- 
culated to  enable  the  jury  to  arrive,   upon  consideration   of 

la)    Elamv.  Badger,  23  111.  R.  502. 
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the  facts,  and  the  law  applicable  to  them,  to  a  correct  general 
finding.  Beyond  this  object  and  effect,  they  are  a  snare,  tend 
to  the  perversion  of  jury  trial,  and  should  be  refused  by  the 
court. 


Judgment  affirmed. 


James  G-arner  et  al.,  Plaintiffs  in  Error,  v.  Levi  Willett^ 
Defendant  in  Error. 

ERROR  TO  MERCER. 

Where  the  government  has  issued  two  patents  for  the  same  tract  of  land ,  the  elder 
patent  is  conclusive  evidence  of  title,  unless  it  was  obtained  by  fraud,  or  the  gor- 
ernment  had  not  title,  or  its  agent  no  authority  to  sell. 

Courts  of  equity  may  establish  the  right  of  a  junior  patent,  founded  on  a  prior 
equity. 

A.  filed  affidavits  for  pre-emption  to  a  tract  of  land,  at  the  Springfield  land  office,  on 
the  13th  of  May,  1831,  paid  the  purchase  money  and  entered  the  land  at  the  same  on 
the  21st  of  May,  1832,  received  his  patent  on  the  1st  of  November,  1839.  By  act  of 
congress  of  the  19th  of  October,  1831,  the  tract  in  dispute  was  included  in  a  new 
land  district,  andB.  obtained  a  patent  therefor,  dated  the  20th  of  January,  1853: 
Held,  that  the  act  of  the  land  officers  is  presumptive  evidence,  that  there  was  good 
cause  for  not  allowing  the  pre-emption  as  required  by  the  pre-emption  act  of  May, 
1330,  and  that  the  titie  of  A.  was  confirmed  by  the  act  of  congress  of  the  2d  of 
July,  1836. 

This  is  an  action  of  ejectment  for  the  recovery  of  the  posses- 
sion of  lot  number  5,  block  6,  in  New  Boston,  Mercer  county. 
Illinois,  commenced  in  the  circuit  court  of  that  county  by  the 
plaintiffs  in  error  against  the  defendant  in  error,  at  the 
October  term,  1852. 

The  original  declaration  claimed  title  to  the  whole  lot  jointly 
in  the  three  plaintiffs,  to  which  the  plea  of  not  guilty  was 
filed;  afterward,  by  leave  of  the  court,  the  declaration  was 
amended  by  adding  a  count  claiming  title  in  Benjamin  C, 
Taliaferro  and  John  C.  Pepper,  two  of  the  plaintiffs,  to  two 
undivided  thirds  of  the  premises,  to  which  no  plea  was 
interposed. 

At  the  September  term,  1855,  the  cause  was  tried  without  a 
jury,  by  Thompson,  Judge,  who  found  for  the  defendant. 

Upon  the  trial,  the  plaintiffs,  in  support  of  the  issue  on  their 
part,  offered  and  read  in  evidence  three  patents  from  the 
United  States  to  Benjamin  0.  Taliaferro,  one  of  the  plaintiffs, 
bearing  date  January  20,  1853,  conveying  all  of  fractional 
section  31,  T.  14  N.,  R.  5  W.  of  the  4th  P.  M.,  in  the  Dixon 
land  district.  These  patents  each  recited  that  the  said  Benja- 
min C.  Taliaferro  had  "deposited  in  the  general  land  office  of 
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the  United  States,  a  certificate  of  the  register  of  the  land  office 
at  Dixon,  whereby  it  appears  that  full  payment  has  been  made 
by  the  said  Benjamin  C.  Taliaferro,  according  to  the  provisions 
of  the  act  of  congress  of  the  24th  of  April,  1820," 

The  plaintiffs,  in  further  support  of  the  issue  on  their  part, 
offered  and  read  in  evidence  a  deed  bearing  date  September 
3d,  1852,  from  the  said  Benjamin  C.  Taliaferro,  conveying  in 
fee  one  undivided  third  of  said  fractional  section  to  James 
(xarner,  another  of  the  plaintiffs,  and  a  deed  bearing  date  the 
15th  day  of  February,  A.  D.  1853,  from  the  plaintiff,  Benjamin 
C.  Taliaferro  to  John  C.  Pepper,  the  other  plaintiff,  conveying 
one  undivided  third  part  of  the  same  section. 

The  plaintiffs,  in  further  support  of  the  issue  on  their  part, 
then  read  in  evidence  the  following  agreement,  to  wit: 

1.  That  the  defendant  was  in  possession  of  the  premises 
described  in  the  declaration  at  the  time  of  the  commencement 
of  this  suit. 

2.  That  the  premises  described  in  the  declaration  are  sit- 
uated on  and  a  part  of  fractional  section  thirty-one,  in  township 
fourteen  north,  of  range  five  west  of  the  fourth  principal 
meridian. 

3.  That  the-  defendant  claims  title  and  holds  by  regular 
conveyances  under  John  W.  Deniston,  the  first  patentee. 

4.  That  at  the  time  the  plaintiff,  Benjamin  C.  Taliaferro, 
purchased  the  premises  from  the  United  States,  the  defendant 
was  in  the  actual  possession  of  the  lot  described  in  the 
declaration. 

5.  That  on  the  13th  day  of  May,  1831,  John  W.  Deniston 
filed  and  caused  to  be  made  certain  affidavits,  as  appear  by 
the  deposition  of  Connelly,  in  the  land  office  of  the  Springfield 
district  in  the  State  of  Illinois. 

6th  That  John  W.  Deniston  paid  the  purchase  money  and 
procured  a  duplicate  receipt  therefor,  for  said  fractional  sec- 
tion, at  the  land  office  in  the  Springfield  district,  on  the  21st 
day  of  May,  1832,  and  upon  such  purchase  a  patent  issued  to 
him  which  bears  date  November  1st,  1839. 

7.  That  the  premises  in  controversy  were,  by  an  act  of  con- 
gress passed  February  19th,  1831,  included  in  a  new  district, 
since  called  the  Quincy  Land  District,  until  some  years  after, 
when  it  became  a  part  of  the  Dixon  Land  District;  that  the 
president  under  said  act  located  the  offices  of  the  Quincy 
district  at  the  town  of  Quincy;  that  the  president  appointed 
Samuel  Alexander  the  first  register,  and  Thomas  Carlin  the 
first  receiver  of  the  Quincy  district,  and  that  their  commissions 
bear  date  March  2d,  1831,  running  for  four  years;  that  the 
bond  of  Alexander  bears  date  July  19th,  1831,  and  his  oath 
of  office  July  20th,   1831,  and  that  the  bond  of  Carlin  bears 
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date  July  12th,  1831,  and  his  oath  of  office  September  19th, 
1831. 

8.  That  parts  of  the  said  fractional  section  have  been  occu- 
pied by  John  W.  Deniston  and  those  claiming  under  him,  ever 
since  the  entry  by  him,  but  not  the  lot  in  controversy. 

10.  The  premises  described  in  plaintiffs'  patents  and 
defendant's  patent  are  the  same ;  and  for  all  Sec.  31,14  N.,  5 
W.  of  4th  P.  M. 

Whereupon  the  plaintiffs  rested. 

And  the  defendant,  in  support  of  the  issue  on  his  part,  then 
offered,  in  evidence,  a  patent  bearing;  date  November  1st, 
1839,  from  the  United  States  to  John  W.  Deniston,  for  the 
same  fractional  section  described  in  plaintiffs'  patents,  and  in 
the  same  form  and  containing  the  same  recitals  with  that 
of  plaintiffs'  patents. 

The  defendant,  in  further  support  of  the  issue  on  his  part, 
offered  a  deed  from  one  of  the  plaintiffs,  James  Garner,  to 
the  defendant,  bearing  date  July  10,  1854,  conveying  an 
undivided  third  of  said  fractional  section  in  fee. 

And  thereupon  the  defendant  rested. 

The  plaintiffs,  by  way  of  reply,  offered  and  read  in  evidence, 
without  objection,  the  depositions  of  Augustus  C.  Marsh,  who 
was  register  of  the  land  office  at  Quincy  when  the  deposition 
was  taken,  and  of  John  Connelly,  who  was  at  the  time  of  the 
taking  of  his  deposition,  the  register  of  the  land  office  at 
Springfield. 

The  deposition  of  Marsh  proves  that  the  first  entry  in  the 
Quincy  land  office  was  made  on  December  14th,  1831. 

It  is  proven  by  the  deposition  of  John  Connelly,  that 
the  records  of  his  office  show  that  said  fractional  section  was 
entered  by  John  "W.  Deniston  on  the  21st  day  of  May,  1832, 
and  that  he  finds  certain  pre-emption  proof  on  file  in  his  office, 
bearing  date  May  13th,  1831. 

But  that  he  finds  no  reference  to  such  proof  when  the  entry 
was  made,  and  no  further  evidence  of  proceeding  under  the 
pre-emption  law  than  is  set  forth  in  the  affidavit  of  Deniston. 

It  is  further  proven,  by  the  deposition  of  Connelly,  that  it  is 
customary  to  furnish  the  different  land  offices  with  plats'  before 
the  land  is  entered,  but  whether  necessary  before  an  entry 
could  be  made,  the  witness  is  not  informed;  he  states  that  he 
finds  no  plat  of  the  premises,  in  controversy  at  the  time  his 
deposition  was  taken,  in  his  office ;  he  states  that  it  is  the  duty 
of  the  register  to  make  a  mark  on  the  plat  indicating  an  entry 
whenever  the  land  is  entered ;  and  he  also  states  that  other 
tracts  that  were  within  the  limits  of  the  Quincy  district  appear 
by  the  records  of  his  office  to  have  been  entered  at  the 
•   29 
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Springfield  district  after  the  new  district  was  formed,  and  some 
after  the  time  the  entry  was  made  by  Deniston. 

The  plaintiffs  again  rested,  when  the  defendant  offered,  in 
evidence,  certain  parts  of  a  printed  book,  entitled,  "General 
Acts  of  Congress  respecting  the  sale  and  disposition  of  the 
public  lands,  with  instructions  by  the  Secretary  of  the  Treas- 
ury and  Commissioner  of  the  General  Land  Office,  and  official 
opinions  of  the  Attorney  General,  etc." 

The  parts  offered  were  numbered  57,  69,  72,  77,  146, 
488,  499,  501,  502,  503,  531,  and  the  list  in  the  appendix, 
commencing  on  page  1005. 

The  case  is  brought  to  this  court  by  writ  of  error  by  the 
plaintiffs  below. 

Goudy  and  Judd,  and  J.  Manning,  for  Plaintiffs  in  Error. 

H.  M.  Wead,  for  Defendant  in  Error. 

Scates,  C.  J.  Plaintiffs  claim  and  derive  title  from  the 
United  States,  by  patent  dated  January  20,  1853. 

Defendant  derives  title  by  patent  dated  November  1st,  1839. 

Possibly,  in  an  action  at  law,  it  might  be  deemed  sufficient 
to  refer  to  the  authorities  which  have  held  the  elder  patent 
conclusive  evidence  of  title.  Baynell  v.  Broderick,  13  Pet. 
E.  436;  Manciers  v.  Lawton,  10  John.  R.  22;  Bruner  v. 
Manlove,  1  Scam.  R.  156;  Milliken  et  al.  v.  Lessee  of  Star- 
ling, 16  Ohio  R.  61 ;  Surget  et  al.  v.  Little  24  Miss.  R.  118. 

Courts  of  equity  may  establish  the  right  to  a  patent 
founded  on  a  prior  equity.    Isaacs  v.  Steel,  3  Scam.  R.  97.(a) 

So  the  validity  of  the  patent  may  be  contested  at  law  for 
fraud,  or  where  the  government  had  no  title,  or  its  agents  had 
no  authority  to  sell.  Patterson  v.  Wrein  et  al.,  6  Cond.  R. 
355  ;  Polk's  lessee  v.  Wendall  et  al.,  3  ibid.  320;  Wilcox  v. 
Jackson,  13  Pet.  R.  498. 

This  last  is  urged  as  aground  of  objection  to  the  defendant's 
title  in  this  case.  The  Quincy  land  district  was  created  by  act 
of  February  19th,  1831,  the  officers  of  which  were  commis- 
sioned March  2d,  and  the  last  in  time,  qualified  September 
19th,  1831,  and  the  first  entry  in  that  office  was  made  on 
December  14th,  1831. 

The  land  lies  in  this  district  as  then  created,  and,  it  is 
insisted,  could  not  be  sold  by  the  officers  of  the  Springfield 
district,  after  the  creation  of  the  new  one. 

This,  as  a  general  proposition,  is  true,  and  was  so  held  in 
Mathews  v.  Zaire's  lessee,  5  Cranch.  R.  92. 

But  it  may  have  its  exceptions,  and  we  think  this  case 
presents  one,  as  there  is  not  sufficient  evidence  to  exclude  it. 

(a)     Brewer  v.  Manlove,  3  Scam.  R.  339;  Brill,  v.  Stiles,  35  Ell.  B.  305. 
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The  burden  of  proof  must  lie  upon  the  plaintiffs,  who  would 
contradict  the  presumptions  arising  from  the  patent. 

Looking  to  the  laws,  the  instructions  under  and  construc- 
tions of  the  laws,  by  the  government,  and  the  evidence,  we 
feel  warranted  in  believing  that  the  land  officers  at  Springfield 
had  authority  to  make  this  sale. 

By  marginal  reference  in  the  patent,  it  appears  to  have  been 
issued  upon  pre-emption  certificate  No.  6,028,  and  this  is  cor- 
roborated by  the  fact  of  the  patentee  having  made  and  filed 
his  affidavit  for  pre-emption  on  May  13th,  1831,  together  with 
proof  by  another  witness. 

This  application  was  duly  made  within  the  year,  under  the 
pre-emption  act  of  May  29,  1830.  It  is  not  clear,  by  the 
evidence,  why  the  money  was  not  paid  and  the  pre-emption 
allowed  within  the  year.  Bat  we  may  presume  there  was 
sufficient  ground  for  its  postponement,  and  allowance  under 
subsequent  acts  of  congress,  when  such  title  is  collaterally 
attacked,  unless  the  pre-emption  is  excluded  by  the  proof.  For 
the  judgment  of  the  land  officers  is  final  upon  the  pre-emption 
in  all  collateral  trial. 

We  carmot  resist  the  conclusion  that  the  patentee  was  pre- 
vented from  entering  this  tract  within  the  year,  by  reason  of 
the  township  plats  not  having  been  returned,  and  this  appears 
by  the  correspondence  between  the  general  and  local  land 
offices.  See  vol.  2  Public  Lands,  part  2,  numbers  488,  501 
502  and  503. 

The  right  of  settlers  thus  prevented  from  making  pre-emp- 
tion, was  preserved  and  extended  by  the  act  of  July  14thf 
1832,  and  March  2d,  1833.  2  Purple  Stat.  1833.  And  entries 
made  in  the  old  district,  subsequent  to  the  creation  of  a  new 
district,  and  before  the  opening  of  the  office  in  the  new,  were 
confirmed  by  act  of  July,  2d,  1836,  Sec.  1.  2  Purple  Stat.  p. 
1334, 

From  the  correspondence  between  the  commissioner  of  the 
general  land  office,  and  the  land  officers  at  Springfield,  and  a 
general  circular,  see  Land  Laws,  part  2d,  numbers  488,  500, 
501,  502,  503,  531,  it  appears  that  pre-emptors  were  prevented 
from  making  proof  and  entry  for  want  of  township  plats,  and 
that  such  entries  were  afterward  completed  at  the  Springfield 
office  on  lands  lying  in  the  Quincy  district. 

According  to  the  decision  in  Matthews  v.  Zane's  lessee, 
above  referred  to,  and  the  opinion  of  the  Attorney  General  of 
June  21st,  1836,  applying  it  to  the  act  of  May  29th,  1830, 
defendant  was  too  late  with  his  application  and  proof  at  the 
Springfield  office.  Land  Laws,  part  2d,  number  64  pp. 
100,  101.  But  then  it  is  equally  clear  that  defendant's  entry, 
or  application  to  pre-empt  was  within  the  confirmatory  act  of 
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July  2d,  1836,  and  was  by  it  confirmed  within  the  interpreta- 
tion of  that  act  by  the  attorney  general  (see  same,  part  2, 
numbers  69  and  72),  in  which  last  opinion  the  attorney  gen- 
eral held  an  entry  good  in  the  confirmatory  act,  which  he  had 
held  void  under  previous  acts  for  want  of  power  in  the  land 
officers  of  the  old  district  to  make  the  sale.  This  we  regard 
as  a  sound  interpretation  of  these  acts,  and  it  has  been  adopted 
and  acted  on  by  the  departments,  as  we  must  infer  from  the 
correspondence  above  referred  to  and  the  patent  before  us. 

We  must,  in  view  of  all  the  circumstances  in  evidence,  con- 
clude that  this  patent  was  duly  issued  by  authority,  whatever 
may  have  been  wanting  in  the  inception  of  the  purchase. 

The  land  having  been  thus  fairly  sold  to  the  defendant,  by 
the  United  States,  and  by  him  occupied  for  years,  destroys, 
not  only  the  legal  supremacy  of  plaintiff's  title,  but  all 
apparent  equity  upon  the  facts  now  before  us. 

We  are  therefore,  of  opinion  that  the  defendant  has  exhib- 
ited a  legal  paramount  title  to  the  whole  of  the  premises  in 
question. 

Judgment  affirmed. 


The  Chicago,  Burlington  and  Quincy  Railroad  Company, 
Appellant,  v.  Benjamin  F.  Parks,  Appellee. 

APPEAL  FROM  KANE. 

Railroad  charges  for  freight  and'passengers  must  be  uniform,  without  favor  or  preju- 
dice, of  the  several  classes  established  by  the  company;  these  may  be  changed  from 
time  to  time,  at  the  pleasure  of  the  company. 

Passengers  who  neglect  to  purchase  tickets  at  stations,  before  embarking  on  cars, 
may  be  charged  additional  fare,  if  proper  conveniences  and  facilities  are  furnished 
them  for  procuring  tickets. 

If  a  passenger  on  a  railroad  pays  only  from  one  station  to  another,  without  a  ticket, 
he  may  be  compelled  to  pay  an  extra  charge  at  each  station,  as  a  new  contract  be- 
tween the  company  and  the  passenger  is  thus  made  at  each  station. 

If  a  pasenger  refuses  to  pay  the  fare  required  by  the  tariff  of  the  railroad  company, 
he  may  be  ejected  from  the  cars  at  any  tegular  station,  not  elsewhere. 

Although  a  party  who  is  ejected  from  a  car  elsewhere  than  at  a  station,  for  non-pay- 
ment of  fare,  sustains  an  injury,  for  which  he  may  bring  an  action,  yet,  where 
there  is  no  improper  conduct  on  the  part  of  the  agents  of  the  company,  nor  any 
peculiar  circumstances  to  justify  it,  a  thousand  dollars  will  be  held  to  be  excessive 
damages  for  the  act. 

Parks,  who  is  an  attorney,  sued  the  appellant  in  case, 
averring  that  the  appellant  was  the  owner  of  a  railroad  pass- 
ing from  Aurora,  in  Kane  county,  through  Bataviato  Junction, 
in  Du  Page  county;  that  he  took  passage  on  board  the  cars  of 
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the  company  from  Aurora  to  Junction  aforesaid,  and  was 
■wrongfully  expelled  therefrom  by  the  conductor  of  the  train. 
There  were  three  counts  in  the  declaration,  not  materially 
variant ;  the  third  count  averred  that  Parks  was  expelled  from 
the  cars  at  a  place  which  was  not  one  of  the  usual  stopping 
places  of  the  trains  of  the  appellant's  cars.  To  this  declaration 
there  was  a  plea  of  the  general  issue,  at  February  term,  1857, 
of  the  Kane  Circuit  Court,  I.  G-.  Wilson,  Judge ;  there  was  a 
trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff  below 
for  one  thousand  dollars. 

A  motion  for  a  new  trial  was  denied. 

The  testimony  of  the  case  was  substantially  as  follows  : 

That  on  the  trial  of  said  cause  in  the  court  below,  the  plain- 
tiff, to  sustain  the  issue  on  his  part,  introduced  as  witness, 
A.  B.  Fuller,  who  testified  that  during  the  May  term  of  this 
court,  he  went  on  board  a  train  at  Aurora  for  the  purpose  of 
coming  to  court;  found  plaintiff  on  board  a  little  before  7 
o'clock  A.  M. ;  I  let  plaintiff  have  fifty  cents ;  he  gave  it  to 
conductor,  who  gave  him  back  twenty  cents ;  when  we  got  to 
Batavia  it  rained;  conductor  said,  better  go  on  to  the  Junction; 
Montony  stood  on  the  platform ;  we  got  on  to  go  to  the  Junc- 
tion ;  the  conductor  came  along  collecting  fare ;  got  to  plaintiff, 
who  was  near  the  stove ;  plaintiff  handed  him  twenty  cents ; 
conductor  said  it  was  not  enough ;  plaintiff  said  he  had  no 
more;  would  pay  another  time;  some  further  conversation, 
and  conductor  told  plaintiff  he  must  pay  his  fare,  or  get  off 
the  train;  or  that  he  would  have  to  get  off;  plaintiff  said 
"very  well,  if  he  put  him  off  he  would  do  so  under  protest;" 
witness  said  he  would  pay  the  fare ;  did  not  offer  it  to  any  one 
in  particular ;  addressed  myself  to  plaintiff ;  it  was  from  five 
to  ten  minutes  from  the  time  we  left  Batavia  when  the  train 
stopped ;  when  train  had  stopped,  plaintiff  said  if  he  went  off 
he  would  have  to  put  him  off;  the  conductor  put  his  hand  on 
plaintiff's  shoulder  or  arm,  and  both  walked  out  the  door  to- 
gether; heard  no  further  talk;  saw  plaintiff  standing  on  the 
ground,  in  a  low  wet  place,  within  a  half  a  mile  of  Batavia; 
saw  plaintiff  next  at  court,  two  or  three  hours  after. 

On  cross-examination,  witness  said:  There  was  no  bodily 
force  used  by  conductor;  plaintiff  talked  no  louder  than  usual; 
perhaps  a  little  louder,  before  they  got  through ;  was  about  ten 
feet  from  plaintiff;  I  paid  twenty- five  cents  fare  from  Batavia 
to  Junction ;  the  price  of  a  ticket  is  twenty  cents ;  fare  from 
Aurora  to  Batavia  is  thirty  cents,  if  paid  on  the  cars — a  ticket 
is  twenty-five  cents ;  that  had  been  the  established  rates  for 
some  time ;  I  offered  plaintiff  the  money  to  pay  his  fare ;  he 
said  no,  the  matter  had  gone  too  far :  he  would  not  take  the 
money ;  this  was  the  Aurora  accommodation  train ;  some  pas- 
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sengers  got  on  at  Batavia — ticket  office  near  the  cars ;  cars 
started  soon  after  conductor  suggested  to  go  to  Junction;  it 
was  raining  quite  hard. 

K.  G.  Montony  testified :  I  was  on  the  train ;  Parks,  Fuller 
and  Hall  were  on;  we  came  to  Batavia;  the  conductor 
remarked,  as  he  was  stepping  on  to  the  platform  at  Batavia, 
"You  had  better  go  round  by  the  Junction;"  he  made  the 
remark,  as  I  supposed,  because  it  was  raining;  as  the  conduc- 
tor was  stepping  on  the  platform,  I  was  in  the  doorway,  plain- 
tiff on  the  platform  or  about  getting  on;  the  next  time  1 
noticed  plaintiff,  conductor  was  standing  by  him  in  the  aisle ; 
they  had  loud  conversation;  the  conductor  was  Satterfield ;  he 
said  to  plaintiff,  if  he  would  not  pay  his  fare  he  must  get  off; 
plaintiff  said  he  would;  Satterfield  said  get  off;  plaintiff  said 
no,  if  I  get  off,  I  go  under  protest;  plaintiff  got  up;  conductor 
put  his  hand  on  his  arm  or  shoulder;  they  went  to  the  door; 
plaintiff  got  off  on  the  north  side ;  door  was  opened  and  train 
had  stopped;  it  had  rained  that  morning;  roads  bad;  plaintiff 
got  off  in  a  cut,  fifty  or  eighty  roads  from  Batavia  station ;  it 
was  muddy  and  wet. 

Witness  said  there  was  no  violence  used.  The  conductor 
said  if  he  wouldn't  pay  his  fare  he  would  have  to  get  off, 
or  must  get  off — can't  remember  the  words ;  think  the  con- 
ductor used  mild  language.  It  was  higher  ground  where  the 
plaintiff  got  off  than  at  the  depot. 

T.  C.  Morse  testified:  The  first  cut  east  of  Batavia  is 
between  one-quarter  and  one-half  mile  from  Batavia;  saw 
plaintiff  at  court  that  day  about  9  o'clock,  A.  M. ;  the  railroad 
company  always  charge  five  cents  less  for  tickets  than  on  the 
cars ;  never  had  any  difficulty  in  procuring  tickets ;  rainy  and 
muddy  that  morning. 

J.  L.  Hanchett  testified :  Was  the  engineer  that  located  road 
from  Batavia  to  the  Junction ;  is  five  miles  and  nine-tenths ;  is 
little  over  seven  miles  from  Aurora  to  Batavia;  know  of  no 
regular  stopping  place  between  Batavia  and  Junction ;  it  does 
not  exceed  one-half  mile  from  the  east  end  of  the  first  cut  to 
Batavia ;  the  second  cut  is  forty  rods  beyond. 

E.  G.  Dixon :  Am  station  a^ent  at  Batavia :  was  there  on 
said  morning ;  train  stopped  twelve  or  fifteen  minutes ;  took 
on  and  left  some  cars ;  there  is,  and  was,  a  regular  tariff  of  fare 
posted  in  the  office ;  we  keep  office  open  to  sell  tickets  till 
train  is  due ;  the  first  cut  is  forty  or  fifty  roads  from  the  station 
house. 

On  cross-examination  witness  said :  I  was  ready  to  sell 
tickets  that  morning  till  the  train  left — frequently  sell  tickets- 
after  the  regular  train,  if  not  engaged  otherwise. 

This  was  the  testimony  of  the  plaintiff. 
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Defendant  introduced  Alonzo  Satterfield,  who  testified:  I 
have  been  conductor  on  this  road  about  two  years ;  was  that 
morning;  plaintiff  had  frequently  rode  in  cars;  had  collected 
fare  from  him  to  Aurora,  to  Junction ;  I  hold  in  my  hand  the 
tariff;  these  have  been  the  rates  for  eighteen  months  past,  from 
Aurora  to  Batavia ;  fare  paid  on  cars  is  thirty  cents ;  from 
Batavia  to  Junction  is  twenty-five  cents ;  plaintiff  had  before 
that  frequently  paid  fare  from  Aurora  to  Batavia,  and  had 
objected  to  paying  the  five  cents ;  we  were  at  Batavia  about 
fifteen  minutes  that  morning ;  took  on  and  left  cars ;  plaintiff 
came  on  at  Aurora,  and  paid  fare,  thirty  cents,  to  Batavia; 
he  handed  me  two  quarters ;  I  gave  him  back  twenty  cents ; 
it  was  raining  when  we  left  Aurora ;  the  passenger  car  stopped 
at  door  of  the  office ;  I  left  the  car  to  attend  to  switching;  we 
got  away  as  soon  as  possible;  I  stepped  into  car  as  soon  as 
they  were  in  motion ;  I  had  taken  two  fares,  and  two  or  three 
tickets ;  had  taken  fare  from  Mr.  Fuller  before  I  came  to 
plaintiff;  he  sat  next  the  stove;  I  entered  at  the  forward  end 
of  the  car;  plaintiff  handed  me  two  ten  cent  pieces;  I  told 
him  that  was  not  the  fare;  he  said  it  was  all  the  change  he 
had ;  I  told  him  the  company  furnished  me  change,  and  I 
would  change  a  bill ;  he  asked  what  the  fare  was  from  Aurora 
to  Junction;  I  told  him;  he  said,  you  have  that  amount ;  I 
said,  you  are  a  passenger  from  Batavia  to  the  Junction,  and  I 
must  lose  or  stand  the  five  cents;  he  said,  you  can  do  that;  I 
then  said,  if  you  have  not  money  to  pay  your  fare  you  had 
better  get  off;  he  said,  stop  your  train,  and  I  will  get  off;  I 
then  stopped  the  train,  and  said  to  him,  the  train  has  stopped 
Mr.  Parks ;  he  said  he  should  not  get  off  unless  he  was  put 
off;  I  said  to  him,  Mr.  Parks,  you  don't  want  me  to  throw  you 
off,  do  you  ?  I  told  him  I  would  walk  to  the  door  with  him ;. 
1  laid  my  hand  on  his  shoulder,  and  we  went  out  together;  he 
got  off;  I  signalled  the  engineer  to  go  on;  no  force  was  used; 
I  laid  my  hand  on  his  shoulder,  and  took  it  off;  walked  behind 
him  to  the  door ;  the  train  was  about  forty  rods  from  the  depot, 
going  slow ;  it  is  up  grade  and  a  curve ;  had  not  got  under 
mnch  headway  before  train  was  stopped ;  Mr.  Fuller  told 
plaintiff  he  would  pay  his  fare ;  plaintiff  said  he  should  not ; 
when  the  train  stopped,  I  am  under  the  impression  the  engine 
was  just  entering  the  first  cut. 

On  cross-examination,  witness  said :  I  have  been  in  the 
employ  of  the  company  two  years;  the  first  crossing  is  west 
of  the  cut ;  we  were  not  up  to  the  grove,  we  stopped  at  the 
first  crossing  it  was  a  rainy  morniug;  Montony  arid  Fuller 
were  on  board ;  don't  recollect  saying  anything  to  eithe-r  of 
them;  did  not  tell  plaintiff  I  should  put  him  off. 
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Mr.  Coffin  testified :  I  was  on  the  train  at  the  time,  in  May 
last;  was  on  seat  with  plaintiff,  next  the  stove;  the  conductor 
came  along;  plaintiff  offered  him  twenty  cents;  conductor 
said,  not  enough,  five  cents  more;  plaintiff  said  he  had  paid 
the  extra  five  cents  once ;  conductor  said  the  fare  from  Batavia 
to  the  Junction  was  twenty-five  cents;  plaintiff  said  that  was 
all  he  had,  and  he  must  take  that  or  trust  him ;  the  conductor 
said,  if  you  can't  or  won't  pay  your  fare,  you  had  better  get 
off;  conductor  went  forward  and  stopped  the  train ;  plaintiff 
got  up  and  stood  in  passage  way ;  plaintiff  said  he  should  not 
get  off,  unless  put  off;  Fuller  offered  to  pay  the  fare,  but 
plaintiff  refused  to  let  him,  and  said  he  went  off  under  pro- 
test; they  went  out  together  as  far  as  door;  conductor  asked 
plaintiff  if  he  wanted  him  to  throw  him  off;  conductor  said 
he  must  get  off. 

William  H.  Hawkins  testified :  He  had  been  in  the  employ 
of  defendant  some  three  years ;  tariff  of  fare  now  exhibited 
has  been  the  rate  of  fare  since  October,  1855;  copies  of  this 
have  been  posted  up  in  all  the  stations ;  there  was  one  up  at 
Aurora  and  Batavia  in  May  last. 

Sedgwick  and  Walker,  for  Appellant. 

0.  D.  Day,  E.  Leland  and  W.  H.  Wallace,  for  Appellee. 

Caton,  J.  Several  questions  of  considerable  public  import- 
ance arise  upon  this  record,  and  have  been  considered  by  this 
court.  The  railroad  company  has  the  right,  by  its  charter,  to 
fix  the  tariff  or  fare,  which  it  shall  receive  for  carrying  pas- 
sengers and  freight  upon  its  road.  These  charges,  however, 
must  be  uniform;  that  is,  the  charge  should  be  the  same  for 
all  persons  similarly  situated,  and  for  all  freights  of  a  like  kind 
and  quality,  for  a  given  service,  They  may  divide  passengers 
and  freights  into  classes,  with  descriptive  distinctions,  and 
charge  different  rates  for  different  classes,  for  a  given  service, 
but  the  charge  should  be  uniform  upon  all  persons  and  freights 
embraced  within  each  class.  Thus  may  every  one  know  what 
he  has  to  pay,  beforehand,  for  passage  or  freight,  by  inspect- 
ing the  table  of  classes  and  charges  fixed  by  the  company. 
They  may  not  say  that  they  will  charge  A.  twice  as  much  as 
they  do  the  public  in  general.  While  they  show  favor  to 
individuals  or  classes,  by  carrying  them  free  or  for  half  price, 
if  they  choose,  they  cannot  be  allowed  to  arbitrarily  oppress 
an  individual,  by  charging  him  an  unusual  price,  simply 
because  it  is  him.  Also,  tariffs  of  charges  may,  under  the 
same  rule  of  uniformity,  be  changed,  at  the  pleasure  of  the 
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company.  Nor  do  we  think  it  unreasonable  or  unjust  that  the 
company  should  charge  more  for  passengers  who  neglect  to 
get  tickets,  and,  in  consequence,  compel  the  conductor  to 
collect  their  fares  in  the  cars.  This  is  but  a  reasonable  pen- 
alty for  the  neglect  of  the  passenger,  and  a  just  compensation 
to  the  company  for  the  additional  inconvenience  to  which  they 
are  subjected  by  being  compelled  to  receive  the  fare  by  the 
hands  of  the  conductor.  That  it  is  sensibly  and  appreciably 
more  to  the  advantage  of  the  company  to  have  their  fares  paid 
to  their  station  agents,  who  issue  tickets  therefor,  than  to  their 
conductors,  our  common  observation  has  convinced  us.  But 
to  justify  the  company  in  making  this  discrimination  in  the 
fare  against  the  passenger  who  neglects  to  purchase  a  ticket 
at  the  company's  office,  the  company  must  see  to  it  that  the 
fault  was  not  that  of  its  own  agent,  instead  of  the  passenger. 
To  justify  this  discrimination,  every  reasonable  and  proper 
facility  must  be  afforded  the  passenger  to  procure  his  ticket. 
They  must  furnish  a  convenient  and  accessible  place  for  the 
sale  of  the  tickets,  with  a  competent  person  in  attendance 
ready  to  sell  them,  which  should  be  open  and  accessible  to 
all  passengers,  for  a  reasonable  time  before  the  departure  of 
each  train,  and  up  to  the  time  of  its  actual  departure,  so  that 
it  shall  really  be  a  case  of  neglect,  and  not  of  necessity,  on 
the  part  of  the  passenger,  and  not  the  fault  of  the  company. 
If  a  company  will  keep  its  ticket  office  closed  till  a  crowd  of 
clamorous  passengers  have  gathered  around,  so  as  to  make  it 
dangerous  or  inconvenient  for  females  or  infirm  persons  to  get 
tickets,  surely  the  fault  is  not  theirs,  but  the  company's,  if 
they  do  not  procure  tickets,  and,  under  such  circumstances,  to 
charge  them  more  than  the  price  established  for  tickets,  would 
be  but  an  imposition  and  an  outrage  which  the  law  cannot 
sanction. (a) 

We  have  been  led  to  these  suggestions  upon  the  reasonable 
facilities  to  be  afforded  to  the  passengers  to  procure  tickets, 
not  only  from  very  common  complaints,  which  sometimes,  no 
doubt,  are  well  founded,  that  agents  too  often  delay  opening 
their  offices  till  too  near  the  time  for  the  departure,  but  the 
evidence  in  this  case  shows  that  the  usual  habit  of  the  agent 
at  Batavia,  the  place  where  the  passenger  should  have  got  his 
ticket,  was  such  as  to  have  prevented  the  plaintiff  from  pro- 
curing a  ticket  in  this  case.  He  swears  that  his  rule  was  to 
keep  his  ticket  office  open  till  it  was  time  for  the  train  to 
arrive,  and  that  he  did  not  keep  it  open  till  the  departure  of 
the  train,  unless  he  chose  to,  or  if  he  had  anything  else  to  do. 
Had  such  been  the  case  on  the  morning  in  question,  it  would 
have  been  impossible  for  the  plaintiff  to  have  procured  a 
ticket,  for  he  came  in  on  the  cars,  and,  consequently,  could 

(a)     St.  L,  A  and  C.  R.  R.,  v.  Dalby  19  111.  R.  363,364. 
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not  well  buy  a  ticket  at  the  office  before  the  arrival  of  the 
train.  Had  he  gone  to  the  ticket  office  and  found  it  closed, 
we  should  not  hesitate  to  say  that  the  fault  was  the  ticket 
agent's,  and  not  his,  and  that,  having  done  all  he  could  to 
procure  a  ticket,  he  was  entitled  to  be  transported  at  the  ticket 
fare.  Otherwise,  the  company  would  be  allowed  to  take 
advantage  of  its  own  wrong,  or  that  of  its  servant,  and  make 
the  party  without  fault  pay  them  for  it.  The^.evidence,  how- 
ever, in  this  case  shows  that  the  ticket  office  was  open,  and  the 
agent  ready  to  sell  tickets  during  the  whole  time  the  train  was 
at  the  station,  so  that  it  was  the  fault  of  the  plaintiff,  and  not 
of  the  company,  that  he  did  not  procure  a  ticket,  if  it  was  his 
duty  to  procure  one.  This  at  once  leads  us  to  that  question, 
as  arising  out  of  the  facts  in  this  case. 

It  appears  that  the  plaintiff  took  passage  on  the  cars  at 
Aurora,  without  a  ticket,  and  paid  the  conductor,  when  called 
on  in  the  cars  for  his  fare,  the  regular  price  to  Batavia,  to 
which  place  he  took  and  paid  for  a  passage.  He  paid  the  five 
cents  more  than  the  price  of  a  ticket,  for  the  same  passage, 
according  to  the  rules  established  by  the  company.  No 
complaint  or  remonstrance  seems  to  have  been  made  to  the 
payment  of  the  five  cents  more  than  the  price  of  a  ticket  for 
the  passage  to  Batavia,  which  was  the  destination  for  which 
he  first  started.  While  the  train  remained  at  Batavia,  the 
plaintiff  concluded  to  go  on  to  Junction,  which  is  the  next  sta- 
tion, and  took  passage  for  that  point,  without  having  obtained  a 
ticket.  After  the  train  had  started,  the  conductor  applied  to 
the  plaintiff  for  his  fare,  who  tendered  him  twenty  cents, 
which  was  the  price  of  a  ticket,  but  the  conductor  demanded 
of  him  twenty-five  cents,  which  was  the  price  fixed  by  the 
rules  of  the  company  for  the  fare  from  Batavia  to  Junction, 
when  it  is  paid  to  the  conductor.  The  plaintiff  claimed  that, 
as  he  had  already  paid  the  extra  five  cents,  on  his  passage 
from  Aurora  to  Batavia,  he  was  not  bound  to  pay  an  additional 
five  cents  on  the  route  from  Batavia  to  Junction,  while  the 
conductor  claimed  he  must  pay  the  conductors'  fare  in  both 
cases.  In  this  we  have  no  doubt  the  conductor  was  right.  At 
first  the  plaintiff  took  passage  for  and  paid  his  fare  to  Batavia. 
When  that  journey  was  accomplished,  that  contract  was  at  aa 
end,  and  all  connection  and  responsibility  between  the  parties, 
so  far  as  the  first  payment,  or  the  contract  growing  out  of  it, 
was  concerned.  When  the  plaintiff  again  got  on  to  the  cars 
at  Batavia,  and  started  for  Junction,  a  new  journey  was  com- 
menced, as  independent  of  the  other,  which  had  already  been 
fully  performed,  as  if  he  had  come  over  that  part  of  the  road 
the  day  before,  or  even  as  if  he  had  never  been  on  the  cars  of 
the  company  before.     A  new  contract  had  to  be  made  as  much 
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as  if  another  passenger  had  got  on  at  Batavia,  instead  of  the 
plaintiff.  For  the  two  passages  the  conductor  had  to  make 
two  reports  and  separate  entries,  as  much  as  if  the  two  jour- 
neys had  been  performed  by  two  passengers.  The  conductor, 
then,  was  right  in  demanding  the  regular  fare  established  by 
the  rules  of  the  company,  and  the  plaintiff  occupied  the 
position  of  one  upon  the  cars  refusing  to  pay  the  regular  fare, 
which,  by  taking  his  seat  in  the  cars,  without  a  ticket,  he  had 
impliedly  agreed  to  pay.  And  the  question  then  arises,  What 
were  the  rights  of  the  parties  under  such  circumstances  ? 
"What  was  it  then  the  duty  of  the  conductor  to  do  ? 

These,  we  think,  are  definitely  established  by  the  thirty- 
fourth  section  of  the  law  providing  for  a  general  system  of 
railroad  incorporations,  which  is  this  : 

"If  any  passenger  shall  refuse  to  pay  his  fare  or  toll,  it  shall 
be  lawful  for  the  conductor  of  the  train,  and  the  servants  of  the 
corporation,  to  put  him  out  of  the  cars  at  any  usual  stopping 
place  the  conductor  shall  select." 

It  is  objected,  first,  that  the  company  had  the  right  to  remove 
persons  from  the  cars  who  refuse  to  pay  their  fare,  before  the 
passage  of  this  law,  and  as  this  statute  does  not,  in  terms, 
forbid  the  putting  out  of  such  a  person  at  any  convenient  and 
safe  place  other  than  a  usual  stopping  place,  the  right  which 
is  claimed  formerly  to  have  existed,  to  put  the  passenger  out 
at  other  than  usual  stopping  places,  still  remains  unimpaired 
by  the  act.(a)  This  we  do  not  think  a  sound  construction  of  the 
act.  It  was  the  evident  intention  of  the  legislature  to  regulate 
the  subject  of  which  the  section  treats,  without  reference  to 
the  question,  whether  it  abridges  or  enlarges  previously  exist- 
ing rights.  It  means  this  or  it  means  nothing.  Such  we  have 
no  doubt,  is  the  sound  construction  of  the  act. 

It  is  next  objected  that,  as  this  company  was  incorporated, 
not  under  this  general  law,  but  by  a  special  law,  passed  long 
before,  we  ought  not  to  hold  that  it  was  the  intention  of  the 
legislature  to  make  this  section  applicable  to  it.  This  question 
of  intention  is  settled  by  the  last  section  of  the  same  act, 
which  says : 

"All  existing  railroad  corporations  within  this  state  shall 
respectively  have  and  possess  all  the  powers  and  privileges,  and 
be  subject  to  all  the  duties,  liabilities  and  provisions  contained 
in  this  act,  so  far  as  they  shall  be  applicable  to  their  present 
conditions,  and  not  inconsistent  with  their  several  charters." 

This  thirty -fourth  section  is  certainly  as  applicable  to  one 
road  as  another,  and  if  the  legislature  had  the  right  to  impose 
such  a  regulation  upon  companies  already  in  existence,  ther& 
can  be  no  doubt  that  it  intended  to  do  so.     We  held,  in  the 

(a)  T.  H.  A.  &  St.  L.  R.  R.  Co.  v.  Vanatta,  21  Hi.  R.  186;  C  &  A.  R.  R.  Co.  v-. 
Roberts,  40  Id.  503;  111.  C.  R.  R.  Co.  v.  Surton,  42  Id.  439;  C  &  A.  R.  R.  Co.  v„ 
Flagg,  43  111.  R.  365;  III.  C.  R.  R.  Co.  v.  Whitmore,  43  Id.  423. 
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case  of  The  People  ex  rel.  v.  Wilson,  17  III.  R.  157,  that,  under 
this  last  section,  this  very  railroad  company  might  claim  a 
benefit  under  this  same  act.  And,  in  the  case  of  Galena  and 
Chicago  Union  Railroad  Company  v.  Loo??iis,  13111.  R.  548. 
we  held  that  the  thirty-eighth,  section  of  the  same  act  was 
applicable  to  and  binding  upon  that  company.  That  section 
requires  each  locomotive  to  be  provided  with  a  bell  or  whistle, 
which  shall  be  sounded  at  road  crossings.  That  company  was 
incorporated  by  a  special  law,  before  the  passage  of  this  gen- 
eral law,  and  hence  was  situated,  in  that  respect,  the  same  as 
this  company.  There  is  nothing  in  the  charter  of  this  com- 
pany which  says  anything  about  its  right  to  put  passengers 
out  of  its  cars  for  refusing  to  pay  fare,  but  that  right  is  claimed 
as  an  incident  to,  and  as  a  means  of  enforcing,  the  right  to 
collect  fare,  so  that  the  regulation  in  question  does  not  inter- 
fere  with  any  express  grant  of  power  contained  in  the  charter. 
It  does  not  interfere  with  the  right  to  collect  toll  from  pas- 
sengers, for  they  may  demand  the  toll  of  all  persons  before 
they  allow  them  to  take  their  seats  in  the  cars,  or,  after  the 
service  is  performed,  they  may  sue  and  recover  the  fare  of 
the  passenger.  But  after  the  company  has  allowed  the  pas- 
senger to  take  his  seat  in  the  cars,  and  started  with  him, 
without  demanding  the  toll,  and  without  objection,  it  provides 
that  he  shall  not  be  thrust  out,  except  at  a  regular  stopping 
place.  This  was,  no  doubt,  deemed  essential,  by  the  legisla- 
ture, to  the  safety  of  the  travelling  public,  rather  than  leave  it 
discretionary  with  every  conductor  to  say  arbitrarily  what  is 
a  safe  and  proper  place  to  put  the  passenger  off;  and  when 
we  reflect  that,  among  the  great  multitude  of  conductors 
necessarily  employed  throughout  the  state,  with  the  utmost 
caution  on  the  part  of  the  companies,  it  is  almost  inevitable 
that  some  will  want  discretion,  while  others  may  be  influenced 
by  passion,  or,  worse  still,  an  exaggerated  notion  of  their 
authority,  and  a  morbid  ambition  to  display  it,  we  cannot  say 
that  the  legislature  acted  unwisely  in  prohibiting  them  alto- 
gether from  putting  off  passengers,  for  the  non-payment  of 
fare,  at  other  than  usual  stopping  places.  The  case  may  andr 
no  doubt,  often  will  happen  that  a  person  may,  very  inno- 
cently and  unintentionally,  find  himself  without  the  means  of 
paying  his  fare,  as  where  the  money  he  has  unexpectedly 
turns  out  to  be  uncurrent,  or,  when  he  looks  for  his  money  to 
pay  his  fare,  he  finds  he  has  been  robbed. 

I  venture  the  assertion  now,  that  if  the  conductors  were  to 
adhere  to  the  positive  requirements  of  our  statutes,  which 
prohibits  the  receiving  of  bills  of  banks  out  of  the  state  of 
less  denomination  than  five  dollars,  they  would,  in  every  train, 
find  more  or  less  persons  of  respectability  and  character  who 
had  taken  their  seats,  without  a  doubt  of  their  ability  to  pay 
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their  fare,  who  were  entirely  unable  to  do  so ;  and  yet  in  refus- 
ing to  take  such  money,  no  one  can  doubt  that  the  conductor 
would  be  exercising  a  strict  legal  right,  and,  I  may  say,  duty, 
for  it  is  the  duty  of  all  to  obey  that,  as  well  as  all  other  laws, 
so  long  as  it  remains  in  force.  It  was  impossible  for  the  legis- 
lature to  distinguish  between  such  cases  and  those  where  the 
passenger  fraudulently  takes  his  seat,  and  then  refuses  to  pay; 
and  rather  than  leave  it  to  the  discretion  of  the  conductor,  it 
was  deemed  proper  for  the  protection  of  the  travelling  public 
from  even  occasional  abuse,  to  provide  that  passengers  should 
only  be  put  off  at  usual  stopping  places,  for  refusal  to  pay  the 
fare,  for  that  is  the  effect  of  the  provision. 

This  is  complained  of  in  the  argument  as  a  hardship,  and  as 
practically  compelling  the  company  to  carry  all  persons  who 
take  their  seats  from  one  station  to  another,  for  ordinarily  the 
train  could  not  be  run  back  to  the  station  where  the  passenger 
got  on  without  getting  behind  time.  Under  the  present  sys- 
tem of  allowing  all  persons  to  take  their  seats  in  the  cars 
without  tickets,  and  without  paying  their  fare,  this  may  be  so, 
and  such  an  effect  is  certainly  to  be  regretted ;  but  it  is  not 
impossible  to  obviate  the  difficulty,  by  requiring  pre-payment, 
although  it  may  not  be  improbable  that  the  introduction  of 
such  a  system  in  this  country,  at  the  present  time,  would  be 
attended  with  great  difficulties.  But,  be  this  as  it  may,  we 
cannot  doubt  the  power  of  the  legislature  to  pass  the  law  in 
question,  if  they  deemed  the  public  safety  required  it.  The 
result  is  that,  in  this  case,  the  conductor  had  a  right  to  remove 
the  plaintiff  from  the  cars,  because  he  refused  to  pay  the  fare 
which  he  was  authorized  to  demand ;  but  he  was  not  author- 
ized to  put  him  off  at  the  place  where  he  did,  which  was  not 
a  usual  stopping  place,  but  from  forty  rods  to  half  a  mile  from 
the  Batavia  station.  The  statute  made  it  his  duty  either  to  run 
back  to  that  station,  or  to  take  him  on  to  the  next.  Had  he  taken 
him  on  to  Junction,  which  was  the*  next  station,  the  company 
would  have  had  a  right  of  action  for  the  fare,  which,  however 
inadequate  in  fact,  would  be  all  the  relief  the  law  could  afford 
in  such  a  case,  as  well  as  in  all  others  where  services  are  ren- 
dered, for  which  the  party  refuses  to  pay  the  just  compensation. 

For  putting  the  plaintiff  off  the  train,  at  a  place  not  allowed 
by  law,  a  technical  wrong  was  done  him,  for  which  he 
undoubtedly  had  a  right  to  bring  this  action,  and  to  recover 
such  damages  as  he  sustained  for  the  wrong  done  him,  The 
jury  allowed  him  one  thousand  dollars  for  those  damages, 
which  the  circuit  court  refused  to  set  aside,  and  this  decision 
is  also  assigned  for  error.  We  cannot  hesitate  to  say  that  the 
damages  allowed  are  grossly,  not  to  say  outrageously,  excess- 
ive.    Although,  in  a  case  of  this  kind,  this  court  will  interfere 
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with  a  verdict  with  great  reluctance,  yet  we  will  not  hesitate 
to  do  so,  where  it  is  apparent,  at  first  blush,  that  the  jury  have 
misapprehended  the  law  of  the  case,  or  misunderstood  the 
facts,  or  else  have  been  influenced  by  their  passions  or  their 
prejudices,  rather  than  the  law  and  the  facts.  It  is  not  the 
duty  of  courts  to  enforce  the  arbitrary  edicts  of  juries;  but  it 
is  their  duty  to  firmly  and  fearlessly  stand  between  the  party 
and  the  jury,  whenever  it  is  manifest  that  the  party  has  been 
made  a  victim  to  their  prejudices.  In  this  class  of  cases 
great  latitude  should,  no  doubt,  be  allowed  to  juries  in  their 
estimate  of  the  damages,  but  to  this  there  must  be  a  limit ; 
and  should  we  refuse  to  interfere  in  this  case,  it  would  be 
equivalent  to  saying  to  juries,  in  all  cases  of  this  kind,  we  will 
shut  our  eyes  to  the  facts  of  the  case,  and  let  you  work  your 
will  with  all  parties  placed  in  your  hands.  Now,  do  with 
them  as  you  please ;   we  will  not  interfere. 

What  are  the  facts  which  the  jury  were  bound  to  consider 
in  estimating  the  amount  of  damages  to  which  the  plaintiff 
was  entitled?  The  plaintiff  had  refused  to  pay  the  fare, 
which  it  was  his  duty  to  pay,  and  it  became  the  right  and  the 
duty  of  the  conductor  to  remove  him  from  the  cars.  This  he 
did  in  as  kind  and  courteous  a  manner  as  practicable,  without 
violence  or  harshness,  and  without  insult  or  contumely.  The 
refusal  of  the  plaintiff  to  pay  the  fare  was  not  a  matter  of 
necessity,  for  a  friend  offered  to  pay  the  additional  five  cents, 
which  he  would  not  allow  to  be  done,  but  he  chose  rather  to 
vindicate  what  he,  no  doubt,  supposed  was  his  right,  in  which, 
however,  we  have  seen  he  was  mistaken,  for  the  controversy 
between  him  and  the  conductor  was  about  the  five  cents,  and 
not  about  the  place  where  he  should  be  left.  His  refusal  to 
pay  his  fare  was  from  his  will,  and  not  from  want.  He  chose 
rather  to  be  put  off  the  cars  than  to  allow  another  to  pay  the 
disputed  five  cents,  which  he  was,  in  law,  bound  to  pay. 
Thus,  by  his  own  illegal  act,  he  subjected  himself  to  all  the 
mortification  consequent  upon  the  transaction,  for  the  mortifi- 
cation consists  in  being  removed  from  the  cars,  and  not  in  the 
place  of  removal  A  sensitive  mind  would  have  been  quite 
as  much  pained  had  the  train  run  back  to  the  depot,  and  he 
had  there  been  expelled  in  the  presence  of  by-standers,  as 
well  as  the  passengers,  as  to  have  the  removal  take  place,  say 
eighty  rods,  from  the  depot ;  and  yet  had  the  conductor  done 
so,  no  wrong  would  have  been  done  to  the  plaintiff,  and  he 
would  have  had  no  cause  to  complain.  Of  what,  then,  could 
he  complain  ?  In  what  respect  were  his  rights  violated  ?  In 
this  alone,  that  he  was  put  off  the  cars,  say  eighty  rods  from 
the  depot,  instead  of  at  the  depot.  He  was  entitled  to  recover 
whatever  damages  which  he  sustained  by  being  put  off  at  that 
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place,  instead  of  at  the  depot.  But  it  rained  at  the  time,  and 
he  had  to  walk  back  in  the  wet.  There  is  no  evidence  that 
he  took  a  cold,  or  in  any  way  became  indisposed  in  conse- 
quence, but,  on  the  contrary,  the  evidence  shows  that  he  was 
found,  some  few  hours  afterward,  at  his  place  in  court  at 
Geneva,  some  two  or  three  miles  from  Batavia,  so  that  there 
were  no  special  damages  resulting  from  that  more  than  the 
discomfort  and  inconvenience  of  it.  There  is  no  evidence 
showing  malice  on  the  part  of  the  company  or  the  conductor. 
He  performed  his  unpleasant  task  with  evident  reluctance,  and 
without  ostentation  or  arrogance,  or  display  of  authority,  and, 
so  far  from  there  being  evidence  of  enmity  between  the  par- 
ties, the  testimony  would  lead  to  the  conclusion  that  a  friendly 
relation  existed  between  them. 

From  the  whole  evidence  in  the  case,  we  cannot  avoid  the 
conclusion  that  each  supposed  he  was  right  in  the  dispute 
about  the  amount  of  the  fare,  and  each  chose  to  stake  the 
consequences,  and  take  the  responsibility  of  acting  upon  his 
own  judgment;  and  it  turns  out  that  the  plaintiff  was  wrong, 
and  the  conductor  was  right.  Nor  is  there  anything  in  the 
case  to  lead  to  the  conclusion  that  the  conductor  put  the 
plaintiff  off  where  he  did,  instead  of  a  usual  stopping  place, 
for  the  purpose  of  annoying  him  or  discommoding  him,  when 
he  knew  that  it  was  his  duty  to  take  him  to  some  regular 
stopping  place.  No  question  or  controversy  was  made  as  to 
the  place,  but  the  whole  question  between  them  was  as  to  the 
right.  As  a  matter  of  law,  it  was,  no  doubt,  the  duty  of  the 
conductor  to  have  known  of  this  statute,  and  to  have  obeyed 
it ;  but  it  does  not  follow  that  his  ignorance  and  violation  of 
it  are  evidence  of  malice,  for  which  smart  money  or  exemplary 
damages  should  be  inflicted  upon  the  company. 

Now,  in  view  of  all  these  circumstances,  can  any  impartial 
and  unprejudiced  mind  for  a  moment  tolerate  the  supposition 
that  the  plaintiff  was  entitled  to  one  thousand  dollars  damages, 
when,  by  his  own  wrongful  act,  he  had  subjected  himself  to 
the  liability  of  being  expelled  from  the  cars,  rather  than  allow 
a  friend  to  pay  the  fare  for  him,  which  it  was  his  duty  to  have 
paid ;  and  the  only  real  ground  of  complaint  which  he  has  is 
that  he  was  put  off  a  short  distance  from  the  depot,  instead  of 
at  the  depot  ?  The  very  statement  of  the  proposition  is  start- 
ling, and  carries  conviction  to  the  mind  at  once,  that  the  jury 
were  led  to  find  their  verdict,  not  from  the  facts  alone  and  the 
law,  as  applicable  to  those  facts.  It  may  be,  and  probably  is, 
the  case  that  the  jury  supposed  that  the  conductor  was  wrong 
in  the  amount  of  his  charge,  and  that  they  viewed  the  plaintiff 
in  the  light  of  a  sacrifice  to  principle,  and  that  he  had  been 
outraged,    when   manfully   resisting   oppression   and   wrong. 
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Without  some  such  considerations  as  these,  we  cannot  suppose 
that  the  jury  honestly  arrived  at  the  verdict  which  they  ren- 
dered. But  such  a  view  of  the  case,  we  have  seen,  was  not 
warranted  by  the  law  and  the  facts.  The  mere  supposition  or 
belief  of  the  plaintiff  himself,  that  he  was  all  in  the  right, 
and  that  he  was  submitting  to  wrong  for  the  sake  of  defending 
a  principle,  did  not  entitle  him  to  that  position  when  he,  in 
fact,  was  in  the  wrong.  The  honesty  of  his  purpose  could 
not  put  the  other  party  in  the  wrong  when  he  was,  in  truth, 
in  the  right. 

This  verdict  cannot  upon  principle  be  sustained.  To  uphold 
it,  would  not  only  be  doing  a  great  wrong  to  the  defendant, 
in  this  particular  case,  but,  as  a  precedent,  would  be  doing  an 
infinitely  greater  wrong  to  the  community,  who  might  suffer 
by  it.(°) 

This  judgment  must  be  reversed  and  the  case  remanded, 
upon  the  ground  alone  that  the  damages  are  excessive. 

Judgment  reversed. 

(a)  T.  H.  A.  &c,  v.  Varmatta,  21111.  R.  188;  C.  B.  &Q.  R.  &c,  v.  Hazzard,  26 
Id.  390;  C.  B.  I.  &c,  v.  McKean,  40  111.  R.  235;  C.  &  A.  R.  R.  Co.  v.  Roberts,  40  Id. 
503;  3.  Walker  v.  Martin,  43111.  R.  516, 


Dickenson  B.  Morehouse,  Appellant,  v.  William  A.  Phelps, 

Appellee. 

APPEAL  FROM  JO  DAVJESS. 

The  term  "legal  representative"  as  used  in  the  law  of  congress  entitled  "An  act 
authorizing  the  laying  off  a  town  on  Bean  River  (Fevre  River) ,  in  the  State  of  Illi- 
nois, and  for  other  purposes,"  etc. ,  is  designed  to  describe  a.party  in  interest,  who 
had  succeeded  to  the  right  of  the  deceased  party,  who  had  received  the  permit,  or 
made  the  requisite  improvement,  and  by  virtue  of  which  the  land  is  authorized  to 
be  entered.  The  administrator  of  such  deceased  party  is  not  entitled  to  take  the 
benefit  of  the  law,  by  virtue  of  his  appointment.  Whoever  succeeded  to  the  right 
of  the  settler,  by  operation  of  law,  or  by  grant,  is  his  legal  representative. 

This  action  was  originally  brought  against  one  Bradner 
Smith,  the  tenant  in  possession  of  certain  lots  in  the  city  of 
Galena,  holding  under  Dickenson  B.  Morehouse,  the  adminis- 
trator of  one  Robert  P.  Guyard,  deceased.  The  said  More- 
house became  the  co-defendant  in  the  court  below,  and  brings 
this  case  into  this  court  by  appeal. 

The  declaration  of  the  plaintiff  in  the  court  below  was  filed 
on  the  29th  day  of  November,  A.  D.  1851,  and  he  Sought  to 
recover  the  possession  of  the  undivided  half  of  lots  8  and  9, 
on  Water  street,  in  the  city  of  Galena. 

This  case  was  tried  in  the  court  below  on  the  27th  day  of 
October,  1856,  and  a  verdict  was  found  for  the  plaintiff,  and  the 
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said  Morehouse,  the  co-defendant  of  the  said  Bradner  Smith, 
prayed  an  appeal  to  this  court,  which  was  granted. 

The  plaintiff,  to  maintain  his  action,  first  introduced  in 
evidence  to  the  jury  an  instrument,  of  which  the  following  is 
a  copy : 


Mineral  Point,  Crawford  County,         ) 
Michigan  Territory,  Nov.  8,  1829.    J 

To  Capt.  T.  C.  Legate,  Supt.  U.  S.  Lead  Mines: 

Sir:  I  have  this  day  sold,  transferred,  and  set  over,  and  by  these  presents  do 
grant,  bargain,  sell,  transfer  and  set  over  unto  William  A.  Phelps,  his  heirs  and 
assigns,  all  my  right,  title,  and  interest  or  claim  whatsoever  in  and  to  three  lots  of 
ground  I  own  in  the  town  of  Galena,  Jo  Daviess  county,  Ulinois,  situated  on  the- 
Wharf  Eow  (the  numbers  not  recollected) ,  supposed  to  be  lots  4,  5  and  6,  or  5,  6  and 
7,  bounded  as  follows :  On  the  east  by  Fevre  river,  on  the  west  by  Main  street,  or  a 
tri-angular  square,  and  on  the  south  by  a  lot  granted  to  me  in  the  spring  of  1828,  and 
sold  by  me  to  M.  Burnett,  and  on  the  north  by  a  street,  alley,  or  other  lots.  The 
most  southern  of  these  three  lots  was  granted  by  permit  to  myself  in  the  spring  of 
1828;  the  other  two  adjoining  were  granted  to  John  Ward  and  Nathaniel  Johnson, 
one  lot  to  each,  and  by  them  transferred  to  me,  all  of  which  is  entered  on  record  in 
the  permit  book. 

Given  under  my  hand  and  seal,  this  the  8th  of  November,  1829. 

R.  P.  GUYARD.      [seal.] 

Approved  November  9,  1829, 

Tho.  C  Legate,  Supt.  U.  S.  L.  M. 

The  said  instrument  was  proved  and  recorded  in  the  proper 
county,  February  5, 1848. 

The  plaintiff  then  introduced  in  evidence  to  the  jury,  the 
certificate  of  Silas  Noble,  register  of  the  Dixon  land  office,  cer- 
tifying that  the  legal  representatives  of  R.  P.  Guyard,  D.  B. 
Morehouse,  of  the  county  of  Jo  Daviess,  etc.,  did  on  February 
20,  1838,  purchase  of  the  general  government  lots  eight  and 
nine,  in  dispute  in  this  case. 

Also  the  patents  for  the  said  lots.  Also  the  record  book  of 
the  commissioners  to  adjust  and  settle  the  pre-emption  claims 
to  lots  in  Galena,  which  record  book  was  admitted  to  be  the 
record  and  adjudications  of  the  commissioners  appointed  to 
settle  pre-emptions  to  lots  in  Galena,  and  read  in  evidence 
therefrom  the  following  order: 

"The  legal  representatives  of  Robert  P.  Guyard  claim  lot 
originally  No.  5,  under  present  survey  No.  8,  Wharf  Row, 
and  in  support  of  their  claim  produced  a  certified  copy  of  a 
permit  granting  the  same  to  Nathaniel  Johnston,  dated  April 
6,  1828,  signed  Tho.  McKnight,  with  a  transfer  indorsed 
thereon,  assigning  the  same  to  the  said  Robert  P.  Guyard 
and  D.  B.  Morehouse. 

30 
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"The  commissioners  are  of  the  opinion  that  the  legal  repre- 
sentatives of  Robert  P.  Guyard  are  entitled  to  a  pre-emption 
to  said  lot  No.  8,  embracing  47  feet  front  on  Water  street, 
running  westwardly  59  feet  by  79  feet,  containing  .08  of  an 
acre  of  the  first  class." 

The  said  order  is  crossed  out  on  the  said  record  book,  and 
across  the  face  thereof  is  written  as  follows:  "See  page  344." 
On  the  margin  of  the  page  of  the  said  record  book  on  which 
said  order  is  entered,  is  written  as  follows:  "Certificate  issued, 
see  page  344."  At  the  bottom  of  the  said  order  is  also  written, 
"  see  page  344." 

An  order  in  the  said  record  book,  in  the  same  language  in 
regard  to  lot  No.  3,  was  also  read  to  the  jury,  which  said  order 
was  crossed  out  the  same  as  the  above  order  and  the  same 
reference  made  to  page  344. 

The  plaintiff  further  read  in  evidence,  from  the  same  record 
of  the  commissioners,  the  following  adjudication  and  award  by 
the  same  commissioners : 

"The  legal  representatives  of  Robert  R.  Guyard  claim  one 
undivided  half  of  lots  originally  Nos.  5  and  6,  under  present 
survey  Nos.  8  and  9,  Water  street,  and  Dickenson  B.  More- 
house claims  the  other  half  of  the  said  lots,  and  in  support  of 
their  claim  produced  evidence  that  the  said  lots  were  improved, 
in  the  year  1828,  by  said  Robert  P.  Guyard  and  Dickenson  B. 
Morehouse.  The  commissioners  are,  therefore,  of  the  opinion 
that  the  legal  representatives  of  Robert  P.  Guyard  are  entitled 
to  a  pre-emption  to  an  undivided  half  of  lots  Nos.  8  and  9,  and 
Dickenson  B.  Morehouse  the  other  half  of  the  said  lots. 

The  plaintiff  further  read  in  evidence  two  several  acts  of 
congress,  in  regard  to  laying  off  a  town  on  Bean  river,  one 
approved  February  5,  1829,  and  the  other  approved  July  2, 
1836. 

The  plaintiff  then  introduced  two  witnesses  to  establish  the 
identity  of  the  said  lots. 

The  defendants,  to  maintain  the  issues  on  their  part,  first 
introduced  and  offered  in  evidence  the  letters  of  administra- 
tion granted  to  Dickenson  B.  Morehouse,  on  the  estate  of 
Robert  P.  Guyard. 

The  defendants  then  introduced  and  examined  as  a  witness 
Daniel  Wann,  who  testified,  that  John  Turney,  Samuel  Leach, 
and  himself,  were  appointed  and  acted  as  commissioners  to 
settle  the  pre-emptions  to  lots  in  Galena,  under  the  act  of  con- 
gress, and  the  amendment  thereto,  that  have  been  read  as 
testimony  in  this  case.  That  said  commissioners  had  a  clerk, 
and  kept  a  record  of  their  proceedings,  and  identified  the 
record  being  the  same  in  evidence  in  this  case.  That  after 
.they  organized,  they  appointed  Mr.  Craig  to  survey  the  town; 


t 

APEIL  TEEM,  1857.  475 

Morehouse  v.  Phelps 

they  gave  notice  for  all  persons  to  come  in  and  prove  up  their 
claims  to  lots.  The  commissioners  proceeded  to  act  under  the 
instructions  they  had,  and  complied  with  the  law  and  instruc- 
tions. We  required  the  party  claiming  lots  to  produce  and 
file  proof  in  writing,  showing  that  he  was  entitled  to  the  same 
under  the  law,  and  if  we  adjudged  the  proof  sufficient,  we 
granted  duplicate  certificates,  one  to  be  given  to  the  claimant 
to  go  to  the  local  land  office  and  enter  the  lot  mentioned 
therein  at  the  minimum  price,  the  other  to  be  sent  to  the 
general  land  office.  D.  B.  Morehouse  appeared  before  the 
commissioners  and  filed  a  claim  for  himself  and  as  adminis- 
trator of  R.  P.  Guyard's  estate,  to  lots  eight  and  nine,  now  in 
dispute,  and  the  same  were  awarded  to  D.  P.  Morehouse,  and 
the  legal  representatives  of  R.  P.  Guyard.  No  other  person 
claimed  the  lots.  The  deed  offered  in  evidence  was  never 
presented  to  me,  and  never  before  the  board,  or  offered  in 
evidence  before  the  commissioners,  and  I  can  state,  to  the 
best  of  my  recollection,  that  neither  Phelps  nor  any  person 
for  him  ever  offered  the  deed  (the  one  offered  and  read  by 
the  plaintiff)  before  the  commissioners,  and  claimed  said  lots, 
as  I  would  have  remembered  the  deed  if  ever  I  had  seen  it 
before.  On  cross-examination  this  witness  stated,  that  there 
was  an  award,  in  the  first  place,  to  the  legal  representatives  of 
R.  P.  Guyard  alone,  which  was  reconsidered,  and  the  final 
award  was  to  D.  B.  Morehouse,  and  the  legal  representatives 
of  R.  P.  Guyard.  Witness  does  not  remember  the  reason  of 
the  change,  but  supposes  additional  proof  was  introduced. 
The  first  award  may  have  been  entered  when  only  two  of  the 
commissioners  were  present.  Do  not  remember  who  prose- 
cuted the  claim  when  that  first  entry  was  made.  Afterward, 
when  Mr.  Leach  came  on,  they  examined  them  all,  and  made 
the  final  awards. 

The  defendants  then  offered  and  read  in  evidence  the  certifi- 
cates of  the  commissioners  aforesaid,  certifying  that  the  legal 
representatives  of  R.  P.  Guyard  and  D.  B.  Morehouse  were 
entitled  to  pre-emptions  to  the  lots  eight  and  nine. 

The  defendants  then  offered  in  evidence,  and  read  to  the 
jury  the  following  record  and  proceedings  of  the  general  land 
office. 

Galkna,  Nov.  14, 1828. 
Mr.  R.  P.  Guyard  andD.  B.  Morehouse, 

To  Joseph  Taylor,  Dr. 

To  building  a  wall  on  lots  Nos.  5  and  6,  Wharf  Row,  122  feet,  and  4  feet  high,  and 
3  feet  thick,  at  $2.50  per  perch,  $148.31. 

Received  payment  in  lull,  JOSEPH  TAYLOR. 
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Commissioner's  Office,  ) 

Galena,  Nov.  22,  1836.         \ 

D.  B.  Morehouse,  on  his  oath,  says,  in  the  year  1822,  that  R.  P.  Guyard  and  D.  B. 

Morehouse  improved  lots  originally  No.  5  and  6,  under  present  survey  8  and  9,  Wharf 

Row,  and  paid  to  Joseph  Taylor  $148.31,    for  building  a  wall  on  the  said  lots,  and 

possessed  the  same  in  the  year  1829. 

D.  B.MOREHOUSE. 

Sworn  to  before  the  undersigned, 

Daniel  Wanic, 

John  Turney, 


Joseph  Taylor,  on  his  oath,  says,  that  he  is  acquainted  with  facts  set  forth  in  the 
foregoing  bill  and  affidavit,  and  that  they  are  both  true  and  correct. 

JOSEPH  TAYLOR. 
Sworn  to  before  the  said  commissioners . 


Commissioner's  Office,  ) 

Galena,  III.,  Feb.  20th,  1838.      \ 

We  certify,  that  the  legal  representatives  of  Robert  P.  Guyard  and  Dickenson  B. 
Morehouse,  are  entitled  to  a  pre-emption  to  lot  No.  8.  etc.  (giving  a  description  of 
the  lot.) 

Signed  by  all  the  commissioners. 

Also,  another  certificate,  bearing  the  same  date,  and  in  the 
same  form,  certifying  that  the  same  parties  are  entitled  to  a 
pre-emption  to  lot  No.  9. 

No.  224.  Land  Office,  \ 

Galena,  III.,  Feb.  20th,  1838.      \ 

I  do  hereby  certify,  that  the  legal  representatives  of  Robert  P.  Guyard  and  Dicken- 
son B.  Morehouse,  according  to  the  certificates  of  the  commissioners  appointed  to 
investigate  title  of  lots  in  the  town  of  Galena,   are  entitled  to  a  pre-emption  to  lot 

No.  9  (describing  the  said  lot) . 

HENRi'B.  TRUETT,  Register. 


No.  221.  Receiver's  Office,  \ 

Galena,  III.,  Feb.  20th,  1838.      J 

Received  from  the  legal  representatives  of  Robert  P.  Guyard  and  D.  B.  Morehouse, 
of  Jo  Daviess  county,  Illinois,  the  sum  of  five  dollars cents,  being  in  full  pay- 
ment for  lot  No.  9,  etc.   (describing  said  lot.) 
$5,00.                                                                                           JOHN  DEMENT,  Receiver. 


Land  Office,  \ 

Galena,  III.,  Feb.  20th,  1838.      \ 

It  is  hereby  certified,  That,  under  the  provisions  of  the  act  of  congress  approved 

on  Jiily  2d,   1836,    entitled,    etc.    (the  act  for  laying  out  a  town  on  Bean  river) ,  the 

legal  representatives  of  Robert  P.  Guyard  and  Dickenson  B.  Morehouse,  of  Jo  Daviess 

county,  niinois,  have  this  clay  purchased  lot  No.  9  (describing  lot)  for  five  dollars, 

which  they  have  paid  in  cash  to  the  receiver  of  public  moneys  (it  appearing  by  the 

certificate  No.  — ,  of  the  commissioners  appointed  under  the  said  act,  that  they  were 

entitled  to  become  the  purchasers  of  the  said  lot  as  a  pre-emption  right  for  that  sum, 

it  being  in  the  first  class. 
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Now  know  ye,  That  on  the  presentation  of  this  certificate  to  the  commissioner  ot 
the  general  land  office,  the  said  legal  representatives  of  Robert  P.  Guyard  and  Dicken- 
son B.  Morehouse  shall  be  entitled  to  receive  a  patent  for  the  said  lot. 

HENRY  R.  TRUETT, 

Register  of  the  Land  Office. 

(Indorsed  on  the  preceding  certificate  of  the  register,  is  the 
following  certificate  of  the  receiver) : 

Land  Office,  [ 

Dixon  ,  III  .,  July  18  th ,  1845 .      \ 

It  is  hereby  certified,    That,  on  the  15th  of  February,    1828    (1838?)    the   legal 

representatives  of  Robert  P.  Guyard  and  Dickenson  B.  Morehouse  purchased  the 

within  described  lot  as  set  forth  within,  for  which  they  shall  be  entitled  to  receive  a 

patent  upon  the  presentation  of  the  certificate  to  the  commissioner  of  the  general 

land  office. 

JOHN  DEMENT,  Receiver. 

Here  follow  precisely  the  same  certificates  of  the  register 
and  receiver  in  regard  to  lot  No.  8.  as  are  immediately  above 
set  forth,  and  then  the  following  certificate  of  the  commissioner 
of  the  general  land  office : 

General  Land  Office,  May  3,  1856. 
I,  Thomas  A.  Hendricks,  Commissioner  of  the  General  Land  Office,  do  hereby  cer- 
tily  that  the  annexed  are  true  and  liberal  exemplifications  of  the  original  papers  oh 
file  in  this  office. 

In  testimony  Whereof,  I  have  hereto  subscribed  my  name  and  caused  the  seal 
of  this  office  to  be  affixed,  at  the  city  of  Washington,  on  the  day  and  year  above 
written. 

[seal.]  THOMAS  A.  HENDRICKS, 

Commissioner  of  the  General  Land  Office. 

The  defendants  then  offered  and  read  in  evidence  the  peti- 
tion of  the  said  D.  B.  Morehouse,  the  administrator  of  R.  P. 
Guyard  to  the  circuit  court,  praying  for  leave  to  sell  real 
estate  to  pay  the  debts  against  the  estate  of  the  said  Guyard, 
the  said  petition  embracing  the  interest  of  the  said  Guyard  in 
the  original  lots  five  and  six,  which  said  petition  was  filed 
August  15,  1836. 

The  defendants  then  offered  and  read  in  evidence  the  depo- 
sitions of  William  Hempstead,  and  the  patents  for  the  lots 
eight  and  nine.  The  said  witness  deposed  that  he  had  been 
the  general  agent  of  said  Dickenson  B.  Morehouse  since  1840, 
and  while  acting  as  his  agent,  he  deposited  with  him  (witness) 
a  number  of  duplicate  receipts  of  the  receiver  of  the  land 
office  at  Galena,  and  upon  which  he  obtained  the  patents, 
among  others,  of  lots  eight  and  nine,  attached  to  his  deposi- 
tions, and  then  shown  to  him.  The  witness  further  stated 
that  he  received  the  said  patents  at  the  land  office  at  Dixon, 
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Illinois.  With  the  duplicate  receipts  of  the  receiver  for  said 
lots,  he  also  deposited,  or  left  with  the  then  receiver  of  the 
land  office  at  Dixon,  the  duplicate  pre-emption  certificates  for 
said  lots,  signed  by  the  commissioners,  all  of  which  he  received 
from  said  Dickenson  B.  Morehouse,  for  the  purpose  of  procur- 
ing from  the  land  office  the  patents  for  the  said  lots  for  said 
Dickenson  B.  Morehouse. 

The  defendants  then  introduced  and  examined  Charles  S* 
Hempstead,  who  testified  that  he  had  acted  as  the  attorney  of 
said  Morehouse,  and  as  such  attorney  had  made  out  the  peti- 
tion tor  him  as  administrator  of  Guyard's  estate,  asking  the 
sale  of  these  lots,  among  others.  That  he  was  the  owner  of 
the  other  half  of  the  lots  in  controversy.  That  several  years 
ago  these  lots  were  a  mud  hole.  That  he  had  leased  them 
several  years  ago,  and  had  charge  and  possession,  and  drawn 
rent  on  said  lots  ever  since.  Since  the  first  corporation  tax 
was  paid  in  1836,  I  have  collected  the  rent  and  paid  the  taxes 
up  to  this  time  for  said  Morehouse,  as  the  administrator  of  R. 
P.  Guyard's  estate.  The  plaintiff,  in  this  case,  was  the  first 
man  to  dispute  the  title  in  1847.  That  1  have  always  been 
in  possession  of  said  lots,  for  myself  and  as  the  agent  of 
Morehouse,  the  administrator  of  Guyard.  I  was  frequently 
before  the  commissioners  for  myself  and  others,  and  1  know 
that  Morehouse  represented  lots  eight  and  nine  before  the 
commissioners. 

The  following  is  a  copy  of  the  patent  for  lot  eight  attached 
to  the  deposition  of  William  Hempstead : 


The  United  Statet  of  America,    to  all  to  whom  these  Presents  shall  come,    Greeting  : 

Weeebab,  The  legal  representatives  of  Robert  P.  Guyard  and  Dickenson  B.  More- 
house, of  Jo  Daviess  county,  Illinois,  have  deposited  in  the  general  land  office  of  the 
United  States  a  certificate  of  the  register  of  the  land  office  at  Galena,  whereby  it  ap- 
pears that  full  payment  has  been  made  by  the  said  legal  representatives,  as  above 
named,  according  to  the  provisions  of  the  act  of  congress  of  July  2d,  1836,  entitled 
"An  act  entitled  'an  act  authorizing  the  laying  off  a  town  on  Bean  river  (Fevre  river) , 
in  the  State  of  niinois,  and  for  other  purposes,' "  approved  February  5th,  1829,  fot 
lot  numbered  eight,  fronting  forty-seven  feet  on  Water  street  and  running  westwardly 
■ixty-nine  by  seventy-nine  feet,  containing  eight-hundredths  of  an  acre,  in  the  town 
of  Galena,  according  to  the  official  plat  of  the  survey  of  the  said  town  returned  to  the 
general  land  office,  which  said  lot  has  been  purchased  by  the  said  representatives  of 
Robert  P.  Guyard  and  Dickenson  B.  Morehouse. 

Now  know  ye,  That  the  United  States  of  America,  in  consideration  of  the  premises 
and  in  conformity  with  the  several  acts  of  congress  in  such  case  made  and  provided, 
nave  given  and  granted,  and  by  these  presents  do  give  and  grant  unto  the  said  repre- 
sentatives of  Robert  P.  Guyard  and  Dickenson  B.  Morehouse,  and  to  their  heirs,  the 
•aid  lot  above  described;  to  have  «nd  to  hold  the  same,  together  with  all  the  righto, 
privileges,  immunities,  and  appurtenances  of  whatsoever  nature  thereunto  belonging, 
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nnto  the  said  representatives  of  Dickenson  B.  Morehouse,  their  heirs  and  assigns  for- 
ever, as  tenants  in  common  and  not  as  joint  tenants. 
In  testimony,  etc.    Dated  Jannary  1, 1846. 
By  the  President : 
[seal.]  JAMES  K.  POLK, 

By  J.  Knox  Walker,  Secretary. 

The  patent  for  lot  nine  is  in  the  same  form  and  bearing  the 
same  date. 

Caton,  J.  This  is  the  same  case  which  was  before  us  in 
15th  111.  R.  57*2,  under  the  title  of  Phelps  v.  Smith,  and  it  is 
brought  here  again,  as  the  only  channel  through  which  it  may 
be  taken  to  the  supreme  court  of  the  United  States,  whose 
prerogative  it  is,  to  give  a  final  and  authoritative  construction, 
to  all  acts  of  congress.  If  we  have  misconstrued  the  meaning 
of  the  words,  "legal  representatives,"  as  used  in  the  acts  of 
congress  under  consideration,  it  will  afford  us  pleasure  to  be 
set  right  by  that  court,  and  we  shall  be  happy  to  afford  every 
facility  for  taking  the  case  to  that  tribunal.  Although  the 
case  has  again  been  elaborately  argued,  and  has  been  care- 
fully reviewed  by  this  court,  we  have  been  unable  to  arrive  at 
any  other  conclusion  than  that  expressed,  when  the  case  was 
formerly  before  us.  In  expressing  the  views  of  this  court  on 
that  occasion,  I  said,  "Nothing  can  be  more  clear  to  my  mind 
than  that  the  term  'legal  representative'  as  used  in  this  law, 
was  designed  to  describe  a  party  in  interest,  whose  identity 
was  uncertain,  and  that  by  that  description  it  was  intended  to 
designate  the  person  or  party,  who  had  succeeded  to  the  right 
of  the  deceased,  and  by  virtue  of  which  right  alone,  the  law 
of  congress  authorizes  the  land  to  be  entered. (a)  It  was  the 
design  of  the  law,  that  no  one  should  be  permitted  to  enter 
the  land,  except  the  party  who  had  received  the  permit  or  had 
made  the  improvement,  or  one  who  had  in  some  legal  mode 
succeeded  to  the  right  of  such  party.  If  any  others  were 
allowed  to  enter  it,  it  was  a  fraud  upon  the  law.  Such  is  the 
undoubted  meaning  of  the  act  of  congress,  and  it  is  equally 
clear,  that  the  phrase  'legal  representative'  must  receive  the 
same  construction,  when  used  in  the  judgment  or  certificate 
of  the  commissioners,  and  in  the  patent  issued  thereon.  It 
may  be  true,  that  the  commissioners  had  the  right  to  award 
the  pre-emption  to  a  particular  person  by  name,  as  the  legal 
representative  of  Guyard,  and  that  had  the  patent  issued  to 
such  person,  by  name,  it  would  have  been  conclusive  at  least 
in  a  court  of  law,  although  another  might  be  able  to  show  that 
he  was,  in  fact,  the   true  legal  representative.     Indeed,  the 

(a)  Bennett  v.  Farrar,  2  Gil.  R.  602;  Delancey  v.  Bennett,  4  Gil.  R.  494,  496; 
Phelps  v.  Kellogg,  15  111.  R.  136;  Phelps  v.  Smitti,  15  Id.  572:  Hogan  v.  Page,  2  Wall, 
U.S.  R.  605. 
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presumption  must  be,  that  when  it  was  satisfactorily  showa 
who  was,  in  truth,  the  legal  representative  of  the  deceased; 
the  certificate  would  be  granted  directly  to  such  person.  And 
whenever  the  mere  descriptive  term  'legal  representative' 
was  used,  it  shows  thac  the  commissioners  were  in  doubt,  as 
to  who,  ia  truth,  held  the  right  which  had  once  existed  in  the 
deceased  ;  or  at  least,  that  they  did  not  chose  to  determine 
that  question,  but  rather  chose  to  leave  it  open,  to  be  deter- 
mined by  further  investigation  by  courts  of  law.  And  such, 
indeed,  was  the  only  prudent  course  for  the  commissioners  to 
pursue;  for  it  was  well  known  then,  as  it  is  manifest  now,  that 
claims  were  likely  to  be  preferred  and  prosecuted  by  those 
who  would,  apparently  succeed  to  the  rights  of  the  deceased 
as  the  heirs,  executors  or  administrators,  in  total  ignorance  of 
the  fact,  that  the  deceased  had,  in  his  lifetime,  granted  away 
to  others,  the  very  rights  which  they  were  claiming  to  exer- 
cise. Although  the  commissioners  may  have  supposed,  and 
Morehouse  himself  may  have  believed,  that  he,  as  adminis- 
trator, was,  in  truth,  the  legal  representative  of  Guyard,  as 
respects  this  right  of  pre-emption;  yet  if  he  was,  in  truth,  not 
such  legal  representative,  such  supposition  or  belief,  could  not 
change  the  fact  or  the  law,  and  make  him  the  legal  representa- 
tive, and  enable  him,  in  truth  a  stranger,  to  take  the  grant  by 
such  designation.  Suppose  the  law  had  authorized  it,  and  the 
certificate  had  been  uiveu  and  the  patent  issued  to  'the  heirs 
at  law  of  Guyard,'  would  proof  that  any  stranger  had  appeared 
before  the  commissioners  and  prosecuted  the  claim  as  heir,  ena- 
ble him  to  take  the  grant  by  that  designation,  simply  because 
the  commissioners  supposed  he  was  the  heir  and  as  such  was 
entitled  to  the  right?  It  is  the  patent  which  grants  the  land, 
and  that  was  the  act  of  the  government  aud  not  of  the  com- 
missioners. And  we  cannot  presume  that  the  government 
had  any  intent  in  issuing  the  patent,  beyond  that  which  is 
expressed  on  its  face.  The  grantee  is  not  named,  but  is 
described  in  the  patent,  and  he,  and  he  alone,  who  bears  and 
can  maintain  that  description,  can  take  by  the  grant.  The 
grant  is  to  the  legal  representatives  of  Robert  P.  Guyard,  and 
it  would  be  strange  indeed,  if  the  one  who  is  such  representa- 
tive should  not  be  allowed  to  take  the  thing  granted;  but  that 
it  should  so  to  one  who,  as  a  matter  of  law  and  of  fact,  is  not 
the  legal  representative  to  whom  the  conveyance  runs." 

The  fact  that  Morehouse  was  the  administrator  of  Guyard. 
and  that  he  presented  the  claim  before  the  commissioners,  and 
got  the  pre-emption  allowed,  and  subsequently  made  the  entry 
and  paid  the  purchase  money  at  the  land  office,  has  been 
urged  upon  the  present  argument  with  peculiar  emphasis,  as 
showing,  that  he    alone  was  meant    in  the  certificate  of  the 
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•commissioners,  and  in  the  patent,  by  the  descriptive  designa- 
tion of  "legal  representatives  of  Robert  P.  Guyard."  To  our 
-comprehension,  this  position  has  been  satisfactorily  answered 
by  what  has  been  already  quoted.  We  take  it  to  be  a  matter, 
at  this  day  not  open  to  controversy,  that  whoever  succeeded  to 
the  right  of  Guyard,  as  the  original  settler,  either  by  operation 
of  law  or  by  grant,  is  his  legal  representative,  within  the 
meaning  of  the  act  of  congress,  and,  consequently,  within  the 
meaning  of  the  certificate  of  the  commissioners  and  of  the 
patent;  for  the  expression  must  have  the  same  meaning  in 
each.  Now  if  Phelps  was  the  grantee  of  Guyard,  and  as  buch 
was  his  legal  representative,  the  right  was  as  absolutely  vested 
in  him,  as  if  he  had  been  the  original  settler,  and  there  was  no 
right  left  in  Guyard,  which  could  descend  to  his  heirs,  or  pass 
to  his  administrator,  any  more  than  if  he  had  not  been  the 
original  settler,  but  had  always  been  a  stranger  to  it.  If  his 
grant  to  Phelps  divested  him  of  his  right  of  pre-emption  and 
conferred  it  upon  his  grantee,  there  was  nothing  left,  which 
could  go  to  his  heirs  or  administrator.  They  could  acquire  no 
right  upon  his  death,  for  he  had  none  at  that  time.  Nothing 
but  the  decision  of  the  highest  tribunal  in  the  government, 
can  convince  me,  that  something  can  be  made  out  of  nothing; 
that  a  right  could  be  acquired  where  none  existed.  To  my 
mind  it  is  a  question  which  will  not  bear  argument,  that  More- 
house was  not  the  legal  representative  of  Guyard  as  to  this 
pre-emption  right,  but  that  Phelps  was.  Indeed,  that  has  not 
been  controverted  during  the  whole  course  of  the  argument, 
except  so  far  as  objection  was  taken  to  the  deed  from  Guyard 
to  Phelps,  for  the  want  of  an  expressed  consideration,  and 
which  we  do  not  think  is  tenable.  Holding  that  deed  to  be 
good,  no  right  could  pass  to  Morehouse  as  the  legal  repre- 
sentative of  Guyard,  for  none  existed  in  his  intestate.  Still  he 
was  not  an  intermeddler  without  right,  in  the  claim  which  he 
presented  and  prosecuted  before  the  commissioners.  He  was 
an  undisputed  owner  in  his  own  right  of  one  undivided  half 
of  the  pre-emption  right,  and  in  establishing  his  own  right,  he 
necessarily  and  unavoidably  also  established  the  right  of  the 
owner  of  the  other  undivided  half,  whoever  he  might  be.  His 
appearance  before  the  commissioners,  and  prosecution  of  the 
■claim,  and  subsequent  entry  of  the  land  in  the  name  of  him- 
self and  of  the  legal  representatives  of  Guyard,  was  perfectly 
consistent  with  his  true  position,  and  the  rights  of  Ph sips,  who 
was  that  legal  representative.  Indeed  the  language  of  the 
certificate  and  of  the  patent,  is  inconsistent  with  the  claim 
now  set  up  by  Morehouse,  that  he  was  intended  as  the  sole 
pre-emptor  and  grantee.  It  is  "to  the  legal  representatives," 
etc.,  in  the  plural.     Had  it  been  the  intention  of  the  commis- 
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8ioners  to  award  the  rigftt  and  of  the  government  to  grant 
this  half  of  the  land  to  him,  as  the  sole  representative  of 
Guyard,  he  would  have  been  described  in  the  singular  and  not 
in  the  plural  number,  as  was  done  in  both  cases.  We  must 
understand  that  he  appeared  and  acted  only  in  that  capacity 
which  was  consistent  with  the  integrity  of  his  position,  and 
not  oresume  that  he  intended  to  perpetrate  a  fraud  upon  the 
government,  by  obtaining  a  pre-emption  and  grant  to  himself, 
if  he  was  not  entitled  to  it,  and  upon  the  true  representative  of 
Guyard  if  he  did  not  himself  occupy  that  relation.  Although 
himself  and  the  commissioners  ard  the  government,  may  all 
have  supposed,  or  thought  it  probable,  that  he  was  the  true 
representative,  and  by  the  description  of  the  grantee  adopted 
as  such,  would  take  under  the  grant,  yet  as  that  was  not  cer- 
tainly known  to  be  the  case,  the  only  prudent  and  just  course 
was  so  to  word  the  grant  that  the  true  representative  should 
take,  though  he  might  be  another  than  Morehouse.  The  posi- 
tion contended  for,  that  the  individual,  whoever  be  might  be, 
who  appeared  before  the  commissioners  and  claimed  to  be  the 
legal  representative  must  be  held  to  be  the  grantee,  by  that 
designation,  would  require  us  to  give  the  land  to  any  stranger 
who  might,  in  fraud  of  the  government  and  of  the  true  owner 
of  the  right,  appear  and  by  false  pretenses  impose  himself 
npon  the  commissioners  and  the  government  as  such,  and  it 
would  frustrate  the  manifest  and  prudential  object  of  both,  in 
awarding  the  right  and  in  granting  the  land  to  the  party  or 
parties  by  designation  instead  of  by  name,  a  course  capable 
of  preventing,  and  undoubtedly  designed  to  prevent,  the 
possibility  of  imposition  or  mistake. 

Had  Phelps  appeared  before  the  commissioners  as  the  rep- 
resentative of  Guyard,  and  proved  his  deed  under  which  he 
claims  the  right,  and  the  certificate  and  patent  had  been  issued 
in  the  precise  terms  which  were  employed,  then  by  the  very 
terms  of  the  argument  now  attempted  to  be  answered,  he 
would  have  taken ;  under  the  descriptive  terms  used  to  desig- 
nate the  grantee.  In  that  case  he  would  have  been  no  more 
the  legal  representative  of  Guyard  than  he  now  is,  and  would 
no  more  have  answered  the  description  expressed  in  the 
patent.  It  is  the  conveyance  by  Guyard  to  him  of  the  right, 
which  gives  him  the  character  of  representative.  What,  are 
courts  to  recognize  the  mere  claim  of  right,  in  preference  to 
the  actual  existence  of  a  right,  established  by  legal  proofs  ?  I 
trust  it  will  be  long  before  such  a  principle  meets  a  sanction 
in  a  court  of  justice;  long  before  so  wide  a  door  shall  be 
thrown  open  to  invite  the  entrance  of  fraud  and  imposition, 
glaring  fraud  upon  the  rights  of  absent  parties,  and  gross 
imposition  upon  the  just  intentions  of  the  government.     This 
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case  must  establish  a  principle,  the  consequences  and  opera- 
tion of  which  must  reach  far  beyond  itself.  We  find  no  error 
in  the  decisions  of  the  circuit  court.  I  have  intentionally 
abstained  from  discussing;  several  minor  questions  which  the 
affirmance  of  the  judgment  must  necessarily  decide  against 
the  appellant;  preferring  to  confir^e  the  opinion  to  the  con- 
struction of  the  act  of  congress,  and  the  language  used  in  the 
patent  issued  under  it,  that  our  judgment  may  be  reviewed 
unembarrassed  by  any  question  of  jurisdiction. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Isaac  Esmat,  Appellant,  v.  Truman  B.  Gorton,  et  al., 
Appellees. 

APPEAL  FPvOM  HENRY. 

Where  a  bill  in  chancery  is  filed  to  enforce  a  specific  performance,  if  the  statute  of 
frauds  is  not  pleaded,  parol  evidence  is  admissible  to  prove  the  contract. 

In  such  a  case  the  contract  need  not  be  on  one  piece  of  paper,  nor  entered  into  at  the 
same  time.  Several  pieces  of  paper,  containing  the  whole  contract,  may  be  con- 
nected, to  show  the  parties,  property,  consideration  and  terms. 

If  the  contract  is  mutual,  the  signature  of  the  party  to  be  charged  with  the  specific 
performance  is  sufficient,  without  that  of  the  other  party. 

The  minds  of  the  contracting  parties  must  concur  in  a  proposition  made;  it  must  be 
accepted  in  terms.  If  there  is  any  change  or  modification  of  the  proposition,  it 
becomes  a  new  one,  and,  until  it  is  accepted,  there  is  no  agreement. 

Where  there  is  not  a  place  of  payment  agreed  on,  the  debtor  must  seek  the  creditor 
at  his  domicil,  or  place  of  business,  if  he  has  one. 

This  is  a  bill  in  chancery,  brought  by  Gorton  and  Negus* 
complainants,  against  Esmay,  defendant,  to  compel  the  specific 
performance  of  a  contract  between  said  parties,  for  the  sale  of 
eeveral  quarter  sections  of  land  in  Henry  county. 

The  bill  charges  that  Esmay,  who  resided  in  the  city  of 
Albany,  in  the  State  of  New  York,  on  the  first  day  of  May, 
A.  D.  1854,  was  seized,  in  fee,  often  quarter  sections  of  land 
in  Henry  county,  and  that,  on  or  about  that  date,  he  agreed  to 
eell  the  same  to  complainants. 

This  agreement,  on  the  part  of  Esmay,  the  bill  charges,  is 
evidenced  by  certain  written  propositions  addressed  to  com- 
plainants through  M.  B.  Osborn,  his  agent,  and  which  written 
propositions  are  referred  to  in  the  bill,  and  made  part  thereof. 

The  bill  sets  forth  that  complainants  accepted  the  written 
propositions  of  Esmay,  made  such  acceptance  known  to  him, 
and  his  agent,  and  made  such  payment  and  tender  of  pay- 
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rnent  for  the  lands,  to  Esmay's  agent,  Osborn,  as  the  written 
proposals  called  for. 

By  the  answer  of  the  defendant,  and  by  the  testimony  of 
M.  B.  Osborn,  it  appears  that  Esmay  was  the  owner  of  the 
several  quarter  sections  of  land  in  Henry  county,  as  alleged  in 
the  bill,  and  that,  at  that  time,  and  long  previous,  Osborn  was 
his  agent  in  respect  to  said  lands,  for  the  purpose  of  paying 
taxes  and  effecting  sales,  though  not  authorized  by  power  of 
attorney  to  make  deeds.  From  his  testimony  it  appears  that 
the  complainants,  some  six  months  anterior  to  the  first  of  May, 
1854,  applied  to  the  witness  and  agent,  Osborn,  to  purchase 
three  quarter  sections,  all  of  which  defendant  owned  or  had 
power  to  sell,  as  was  then  supposed.  This  application  was,  by 
Osborn,  communicated  by  letter  to  defendant,  and,  while 
awaiting  a  reply,  Osborn  went  to  New  York,  and,  at  defend- 
ant's request,  called  on  him  in  the  city  of  Albany,  some  time 
in  the  month  of  January,  1854.  The  defendant,  at  this  inter- 
view with  Osborn,  instructed  him  to  sell  all  his  lands  in  Henry 
county  at  three  dollars  per  acre.  These  terms  of  sale,  Osborn, 
on  his  return  to  Rock  Island,  about  the  middle  of  February 
following,  communicated  to  complainants,  and  requested  them 
to  examine  said  lands  (the  ten  quarter  sections  in  question), 
with  a  view  to  the  purchase  of  the  whole.  At  his  request,  the 
complainants  did  so,  and,  after  such  examination,  offered  to 
purchase  the  lands  at  three  dollars  per  acre,  one  quarter  down, 
and  the  balance  in  one,  two,  and  three  years.  Osborn  com- 
municated this  offer,  by  letter,  to  the  defendant,  some  time 
previous  to  May,  '54.  The  defendant,  in  his  reply,  by  letter, 
to  his  agent,  did  not  accept  complainant's  proposition  in  terms, 
but  made  a  counter  proposition,  modified  only  by  exacting 
from  them  to  pay  the  taxes  on  the  land,  due  1st  of  December, 
1853,  and  amounting,  as  afterward  ascertained,  to  $62.79. 
This  letter  of  defendant,  addressed  to  the  agent,  Osborn, 
containing  such  modified  proposition  to  complainants,  was 
received  by  Osborn  some  time  between  the  1st  and  9th  days 
of  May,  1854,  and  was  by  him  immediately  communicated  to 
complainants,  and  the  letter  shown  to  them,  that  they  might 
accept  or  reject  the  proposition  therein  contained-  The  com- 
plainants thereupon  at  once  accepted  the  proposal  of  defend- 
ant, as  contained  in  said  letter,  namely:  Complainants  to  pay 
the  last  year's  taxes  on  said  land  (being  the  taxes  due  1st  of 
December  1853),  1,250  dollars  down:  balance,  $3,600,  in 
one,  two  and  three  years,  with  six  per  cent,  interest,  com- 
plainants to  give  note,  with  mortgage  on  the  laud,  to  secure 
said  sum  of  $3,600,  and  interest;  and  the  papers  all  to  bear 
date  the  1st  day  of  May,  1854.  Defendant  also,  in  said  letter, 
inclosed  a  form,  of  deed,  which  he  was  willing  to  give,  the  like 
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of  which  he  agreed  to  forward  to  his  said  agent,  properly  made 
out,  acknowledged  and  ready  for  record. 

It  also  appears  from  the  testimony  of  Osborn,  that  the. 
complainants,  immediately  after  the  defendant's  terms  of  sale 
became  known  to  them,  paid  to  the  agent,  Osborn,  the  amount 
of  the  taxes  referred  to  ($62.79),  and  took  his  receipt  therefor 
as  such  agent,  which  receipt  is  referred  to  in  the  testimony  of' 
Osborn.  The  taxes  on  the  land  had  been  previously  paid  by 
Osborn,  and  the  modified  proposal  of  defendant  was  that  they 
should  be  repaid  back  to  him. 

It  further  appears,  from  the  deposition  of  Osborn,  that  com-, 
plainants,  in  said  month  of  May,  tendered  to  Osborn,  as  agent 
of  said  defendant,  $1,250,  as  and  for  a  payment  on  said  land, 
which  Osborn  declined,  and  that  such  tender  was  made  before 
the  agent  received  any  intimation  of  defendant's  intention  to 
withdraw  his  proposition,  and  before  he  was  apprised  of 
defendant's  refusal  to  perform  his  contract. 

The  record  in  this  case  shows  that  the  complainants  brought 
the  sum  of  $1,250  dollars  into  court  upon  the  filing  of  their 
bill,  and  that  the  same  is  now  subject  to  its  order. 

The  letter  from  Esmay  to  Osborn  is  as  follows : 

Albany,  ,  1854. 

Mr.  M.  B.  Osborn, 

Dear  Sir:  I  have  ten  quarters,  in  all  1616  61-100  acres,  at  $3  per  acre,  which 
will  be  $4,850.  Now,  it  is  fuU  three  years  since  we  talked  about  $3  per  acre,  and 
six  months  since  they  offered  $3  for  parts,  and  the  interest  would  have  amounted  to 
$100  in  the  meantime,  and  the  taxes  have  also  come  against  it  since;  besides,  they 
want  one,  two  and  three  years,  at  six  per  cent.,  for  three-fourths,  instead  of  one  and 
two  years  for  two-thirds,  which  makes  a  difference  of  a  considerable  to  me,  and, 
therefore,  1  wiU  make  it  as  follows,  viz. :  They  must  pay  you  the  last  year's  taxes 
which  you  have  paid,  about  $60,  and  $1,250  down,  balance  of  $3,600  in  one,  two, 
and  three  years,  with  six  per  cent,  interest,  and  you  can  retain  $50  for  your  commis- 
sion, and  send  me  $1,200  cash,  and  the  mortgage  and  notes  for  the  $3,600.  This,  I 
think,  will  be  no  more  than  fair,  as  you  will  see  that  the  balance  of  interest  is  much 
against  me.  I  suppose  your  commissions  are  about  one  per  cent.  This  is  what  I 
have  paid  in  Ohio  and  in  IUinois.  I  have  sold  several  pieces,"  but  paid  nothing,  as  I 
have  bargained  with  the  parties  themselves.  If  this  will  answer,  write  me  immedi- 
ately, and  I  will  send  you  the  warranty  deed,  and  let  all  the  papers  be  dated  May  1, 
1854.  I  do  not  like  to  be  too  close,  but  I  am  convinced  that  the  land  will  bring  five 
dollars  per  acre  within  two  years  from  this  time.  I  will  do  my  best  to  get  Bulkley 
to  sell  his  two  quarters  at  same  price. 

Yours  with  respect,  ISAA  C  ESMAT. 

P.  S.  If  they  wish,  I  will  try  and  get  Mr.  Griflin  to  sell  his  also.  But  they  must 
pay  for  mine  the  last  year's  taxes  and  $4,800  besides,  $1,200  down,  balance  in  one, 
two,  and  three  years,  six  per  cent,  interest.  I.  E. 

And  afterward,  at  the  April  term,  1856,  of  said  court,  the 
said  cause  came  on  to  be  heard,  on  bill,  answer  and  proofs. 
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The  said  court,  Drury,  Judge,  thereupon,  at  the  next  term, 
ordered  a  decree  to  be  made  therein  in  favor  of  said  complain- 
ants, and  against  said  defendant,  from  which  final  decision  and 
decree  the  said  defendant  prayed  an  appeal  to  the  supreme 
court. 

HoyNe,  Miller  and  Lewis,  for  Appellant. 
J.  J.  Beardsley,  for  Appellees. 

Scates,  C.  J.  The  statute  of  frauds  not  being  pleaded  or 
set  up  in  the  answer,  no  question  arises  upon  the  admission  of 
parol  evidence,  in  establishing  the  contract,  Kinsie  v.  Pen- 
rose, 2  Scam.  R.  520;  Dyer  v.  Martin  et  al..  4  ibid.  146; 
Tarleton  v.  Vietes,  1  Gilm.  R.  470;  Switzer  et  al.  v.  Skiles 
etal,  3  ibid  529.  W 

The  purchase  and  the  terms  of  sale  are  very  distinctly 
proven.  The  defendants,  in  all  things,  as  far  as  they  could, 
have  complied  with  the  terms,  by  paying  the  taxes  to  Osborn, 
and  tendering  to  him,  for  plaintiff,  the  first  payment,  amount- 
ing to  $1,250 ;  and  this  has  been  maintained  by  a  deposit  of  the 
amount  in  court.     2  Bouvier  L.  Diet.  5,  70  ''Tender." 

Taking  the  objections  to  this  contract  in  detail,  we  find 
neither  sufficient  to  prevent  a  specific  enforcement  of  the 
agreement,  as  alleged.  The  contract  need  not  be  on  one  piece 
of  paper,  nor  entered  into  at  the  same  time  by  both  parties. 
It  will  be  sufficient  to  connect  the  several  pieces  of  paper  con- 
taining the  whole  of  the  contract,  and  which,  when  connected 
show  the  parties,  property,  terms  and  consideration.  McCon- 
nell  v.  Brillhart,  17  111.  R.  354;  2  Parson  Cont.  298;  15 
Vermont  R.  685;  3  Taunt,  R.  169. 

While  the  contract  must  be  mutual,  the  current  of  authori- 
ties seem  to  settle  the  construction  of  the  statute  of 'frauds  as 
only  requiring  the  signature  of  the  party  to  be  charged ;  and 
the  party  so  charged  on  bill  for  specific  performance  may  not 
allege  the  want  of  the  signature  of  the  other  contracting  party. 
2  Parson  on  Cont.  290-1,  and  notes. 

But  no  question  can  arise  in  this  case  upon  the  want  of 
writing  or  signature  on  the  part  of  defendants,  as  plaintiff 
does  not  insist  on  the  statute;  for  a  parol  contract  for  the  sale 
of  land  was  good  at  the  common  law,  and,  when  accompanied 
by  livery  of  seizin,  was  a  good  conveyance  of  estates  lying  in 
livery. 

The  minds  of  the  contracting  parties  must  meet  upon  the 
terms.  Where  a  proposition  is  made  on  one  side,  it  must  be 
simply  and  fully  accepted  by  the  other.  Where  it  is  submitted 
in,  and  sent  by  letter,  it  must  be  accepted  as  sent,  within  the 

(a)     Chambers  v.  Rowe,  35  111.  171. 
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time  named,  if  any,  and  answered  as  required.  If  the  terms, 
time  or  other  part  be  changed  or  modified,  the  case  becomes 
a  new  proposition,  and,  until  simply  accepted,  there  is  no 
agreement  or  mutual  meeting  of  mind.  This  is  abundantly 
established  by  authorities.  Carr  v.  Duval  et  al.,  14  Pet.  R. 
77;  17  111.  R.  354;  3  John.  R.  534;  1  Paige  R.  434;  Eliason 
et  al.  v.  Henshaw,  4  Wheat  R.  225  (4  Cond.  R.  432);  Chit. 
on  Cont.  12 ;  2  Sim.  and  Stu.  R.  194  (1  Eng.  Ch.  R.  195) ;  9 
Barn,  and  Cress.  R.  561  (17  Eng.  C.  L.  R.443);  4  Mees.  and 
Welsby  R.  155;  5  ibid.  535. 

In  the  strictest  sense,  we  think  defendants  have  established 
their  alleged  contract.  They  first  submitted  a  proposition, 
through  plaintiff's  agent,  Osborn,  which  plaintiff  modified  by 
requiring  them  to  refund  to  Osborn  the  taxes  advanced  for 
plaintiff  for  the  year  past.  This  was  simply  accepted,  and 
these  taxes  refunded  within  a  reasonable  time. 

In  reference  to  the  cash  in  hand,  we  think  the  tender  fully 
met  the  obligation  of  the  parties.  The  proposition  was  to 
deliver  a  deed  at  once,  on  the  conclusion  of  the  purchase,  aud 
take  back  a  mortgage  to  secure  the  remainder  of  the  purchae 
money.  Although  the  papers  were  to  be  dated  the  1st  f 
May,  the  cash  payment  was  due  on  the  delivery  and  exchangoe 
of  deed,  mortgage  and  notes.  It  was  plaintiff's  fault  that  this 
was  not  done  by  the  1st  of  May.  The  tender  in  advance  of 
offer  to  deliver  the  deed,  or  refusal  to  proceed  with  the  sale, 
was  made  within  a  reasonable  time  after  the  contract  was 
concluded. 

Again,  objections  are  made  to  the  form  of  deed  sent  to  be 
executed,  and  to  making  payments  due  at  Rock  Island  bank, 
instead  of  Albany,  plaintiff's  residence. 

A  form  was  submitted,  with  the  proposition,  as  a  suggestion 
of  what  would  be  appropriate  and  sufficient,  rather  than  as 
part  of  the  terms.  In  simply  accepting  the  terms,  we  do  not 
understand  this  precise  form  of  deed  was  agreed  to.  The 
plaintiff's  agent  sent  a  form  of  deed  and  mortgage,  payable  at 
Rock  Island,  with  the  view  of  executing  the  details  of  the 
contract,  and  not  as  a  new  proposition  or  alteration  of  the  old. 
So  we  understand  the  evidence.  If  plaintiff  was  not  satisfied 
with  the  details  proposed,  he  should  have  executed  and  sent  a 
sufficient  deed,  suoh  as  he  had  suggested  with  his  proposition, 
with  instructions  to  deliver  it  when  defendants  would  pay  the 
cash,  and  deliver  notes  and  mortgage,  payable  at  Albany. 
This  he  has  not  done,  but  simply  refused  to  proceed.  We 
agree  that,  where  no  place  of  payment  is  agreed  on,  the  debtor 
must  seek  the  creditor  at  his  domicil,  or  usual  place  of  business, 
if  he  have  either.  See  5  Maine  R.  192;  Bixby  Exrs.  v. 
Whitney. 


488  OTTAWA, 

The  Galena  and  Chicago  Union  R.  R.  Co.  v.  Rae  et  ai. 

, . 

Lastly,  ohjection  is  made  that  Osbora  was  to  accept,  for  his 
commissions  on  his  agercy  in  the  sale,  the  sum  of  fifty  dollars, 
which  he  refuses  to  do. 

This  proposition  to  the  agent  was  part  of  the  same  letter, 
containing  the  proposition  to  defendants,  but  was  no  part  of 
the  proposition  itself. 

These  defendants  had  nothing  to  do  with  the  settlement  of 
the  agent's  services.     If  plaintiff  really  intended  to  make  that 
settlement  a  part  of  the  proposition,  he  has  failed  to  so  word 
it.     He  may  not  now  attach  it  by  construction. 

Decree  affirmed. 


The  Galena  and  Chicago  Union  Railroad  Company, 
Appellant,  v.  William  G-.  Rae,  et  al.,  Appellees. 

APPEAL  FROM  WINNEBAGO. 

Railroad  companies,  as  common  carriers,  must  furnish  reasonable  and  ordinary 
Jacilities  for  transportation,  such  as  will  meet  the  ordinary  demands  of  the  public; 
but  they  are  not  bound  to  provide  in  advance  for  or  anticipate  an  unusual  influx 
of  freight. 

An  honest  and  fair  effort  to  aid  the  public  in  the  prosecution  of  business,  by  furnish- 
ing such  facilities  as  is  best  calculated  [for  that  purpose,  is  required  of  railroad 
companies;  but  if  they  shall,  from  a  pressing  cause,  take  grain  from  wagons  or 
boats,  while  grain  remained  for  shipment  in  'private  warehouses  acting  in  good 
faith,  and  without  partiality  or  oppression,  they  will  not  thereby  incur  liability. 

A  railroad  company  will  be  liable  for  fraud  or  negligence  of  its  servants,  in  the 
course  of  their  employment;  and  if  such  servants,  by  reason  of  bribes  or  other 
improper  motives,  give  preference  to  one  person  over  another,  the  company  may 
be  held  liable  for  damage  and  injuries  thereby  sustained. 

Such  company  must  use  proper  diligence  in  the  transportation  of  freight,  or  answer 
in  damage,  unless  it  can  discharge  itself  by  a  proper  excuse  for  the  delay.  Rail- 
road companies  must  receive  freight  according  to  its  usage  and  custom;  and  if  a 
company  has  been  used  to  run  cars  upon  a  side  track  to  a  private  warehouse  to  re- 
ceive freight,  a  readiness  to  deliver  freight  at  such  warehouse  would  impose  on  the 
company  the  duty  to  take  the  freight  therefrom. 

A  tender  or  readiness  to  pay  freight  should  be  proved  in  an  action  against  the  com- 
pany for  non-transportation  or  delay  in  transportation. 

A  company  has  a  lien  for  freight  charges,  and  can  withhold  the  delivery  until 
payment, 

Pre-pay meut  of  freight  may  be  demanded;  but,  in  omitting  such  demand,  a  company 
would  be  bound  to  transport  freight  according  to  its  custom,  and  slight  evidence  of 
a  willingness  to  pay  will  be  sufficient. 

If  grain  was  not  delivered  at  its  destination  in  a  reasonable  time,  for  any  fault  of  the 
common  carriers,  the  measure  of  damages  is  the  difference  in  the  value  of  the 
grain  at  such  destination  when  it  was,  in  fact,  delivered,  and  when  it  should  have 
been,  in  the  usual  course  of  transportation. 

If  the  company  wrongfully  refused  to  carry,  the  measure  of  damage  is  the  difference 
in  the  price  between  the  two  points  of  shipment  and  deslination,  when,  if  carried 
it  should  have  reached  its  destination,  and  its  value  at  the  place  whence  it  should 
have  been  taken,  including  the  necessary  expense  of  storage,  deterioration,  etc., 
deducting  the  reasonable  expense  of  transportation. 
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The  statement  of  the  case,  in  the  opinion  of  the  court,  is 

sufficient  to  a  proper  understanding  of  the  questions  decided. 
The  proof  is  too  voluminous  for  publication  here,  and  would 
not  be  instructive.  '".' 

J.  Loop  and  E.  Peck,  for  Appellant. 

J.  A.  Wight,  and  Glover  and  Cook,  for  Appellee. 

Skinner,  J.  This  was  an  action  on  the  case  against  the 
railroad  company,  as  common  carriers,  for  refusal  to  carry, 
and  for  d,elay  in  carrying,  the  grain  of  the  plaintiff  below, 
from  Rockford  to  Chicago.  The  cause  was  tried  by  jury,  who 
returned  a  verdict  of  four  thousand  nine  hundred  and  fifty 
dollars  against  the  company,  upon  which  the  court  rendered 
judgment,  refusing  to  grant  a  new  trial. 

The  evidence  is  very  voluminous,  and  in  the  opinion  of  the 
court,  is  insufficient  to  sustain  a  verdict  for  the  amount  found. 

The  instructions  in  the  record,  and  involved  in  the  assign- 
ments of  error,  are  seventeen  in  number,  and  a  critical 
examination  of  each,  in  our  opinion,  would  embrace  almost  the 
entire  law  relating  to  common  carriers.  This  court  is  under 
no  obligation  to  write  a  treatise  upon  this  branch  of  the  law, 
nor  was  the  court  below  bound  to  act  upon  instructions  not 
necessary  to  enlighten  the  jury  of  the  law  arising  upon  the 
evidence  properly  before  them. 

As  the  cause  will  be  again  for  trial,  we  will  state  those  rules 
of  law  in  controversy,  which  are  material  to  the  case  made  by 
the  record. 

The  evidence  shows  that  the  company  had  the  necessary 
means  and  facilities  for  transporting,  with  dispatch,  the  amount 
of  freight  ordinarily  for  carriage,  and  that,  at  the  period  when 
the  wrong  is  charged  to  have  been  committed,  there  was  an 
unusual  and  extraordinary  quantity  of  grain  for  shipment, 
owing  to  the  great  harvest  of  that  year,  and  want  of  facilities 
for  storage  in  the  country.  In  this  respect  the  company  was 
not  in  default,  in  regard  to  that  duty  it  owed  the  public,  of 
affording  reasonable  facilities  for  the  transportation  of  freight. 
Neither  the  common  law  nor  the  statute  requires  anything 
more  than  that  the  company  shall  furnish  reasonable  and 
ordinary  facilities  of  transportation — such  as  are  adapted  to 
its  mode  of  conveyance,  and  will  meet  the  ordinary  demands 
of  the  public.  The  company  was  not  bound  to  provide  in 
advan-e  for,  or  anticipate,  extraordinary  occasions,  or  an 
unusual  influx  of  freight  to  the  road.  Wibert  v.  New  York 
and  Erie  Railroad  Company,  19  Barbor's  S.  R.  30  j  Statutes 
1856,  p.  1070. 
31 
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Corporations  for  carrying  are  ©reated  for  the  public  good, 
and  powers  and  privileges  are  #*>£«  them  in  consideration  of 
the  benefits  they  are  expected  *o  confer  upon  the  public; 
Their  obligations  to  the  public  require  the  use  of  their  facilities 
fairly,  and  in  sucli  manner  as  is  best  calculated,  in  the  pros- 
ecution of  their  business,  to  afford  the  largest  public  benefit. 
An  honest  and  fair  endeavor,  in  the  course  of  their  legitimate 
enterprise,  to  accomplish  this,  is  all  that  can  be  legally  required 
•of  them. 

If,  by  reason  of  the  condition  of  the  country,  and  the  peculiar 
occasion — an  unusual  quantity  of  grain  on  the  line  for  ship- 
ment, a  want  of  means  in  the  country  of  storing  it,  or  other 
pressing  cause — the  company  took  grain  from  wagons,  or  from 
boats  from  Oregon,  while  grain  remained  in  private  warehouses 
for  shipment,  and,  in  so  doing,  acted  in  good  faith,  intending  to 
afford  the  largest  public  accommodation,  and  not  from  motives 
of  partiality  or  oppression,  it  >feas  root  thereby  incurred  legal 
liability.  If  the  plaintiff  below  &as,,  in  consequence  of  an 
extraordinary  occasion,  or  of  the  ^public  necessities,  and  not 
from  the  wrong  of  the  company,. "sustained  a  loss,  he  must  be 
content  that  his  loss  is  suffered  far  *lie  public  good. 

The  company  is  liable  for  the  frauds  and  negligence  of  its 
agents  and  employees,  in  the  course  of  their  employment; 
and  if  those  in  charge  of  the  company's  cars,  whose  duty  it 
was  to  assign  or  give  them  out  t©be  -loaded  with  grain,  througk 
bribery,  or  from  motives  of  partiality  or  oppression,  gave  them 
to  persons,  by  the  course  and  usage  of  the  company,  or,  in  fact, 
not  rightfully  entitled  to  them',,  and  thereby  deprived  the 
plaintiff  below  of  the  facilities  of  shipping  his  grain,  he  should 
have  had,  he  is  entitled  to  such  damages  as  he  may  have  sus- 
tained therefrom.  1  Salkcld  R.  282,;  2  ibid.  440;  Story  on 
Agency,  Sees.   139,453;  Parsons  on  Cont.  62,  63. 

The  company  was  bound  to  tise  due  diligence  in  carrying  the 
grain  taken  to  the  place  of  destination  ;  and  if,  for  want  of  such 
diligence,  the  grain  taken  was  not  carried  and  delivered  at 
Chicago,  in  the  usual  and  reasonable  time,  the  company  is 
liable  for  the  damages  thereby  sustained;  ami,  if  unreasonable 
delay  is  shown,  the  company,  to  discharge  itself,  must  show  a 
reasonable  excuse,  arising  from  accident  or  other  cause,  not 
the  consequence  of  negligence.  Parsons  v.  Hardy,  14  Wend. 
R.  216;  Dow  and  Cary  v.  Cobb,  12  Barbour's  S.  C.  R.  310; 
Story  on  Bailment,  Sec.  509. 

The  company  was  bound  to  receive  the  grain  of  the  plaintiff 
according  to  its  custom  and  usage;  and  if  that  usage  was  to 
run  their  cars  upon  a  side  track  to  private  warehouses,  and 
there  receive  grain  in  the  cars,  a  tender  accordingly,  or  notice 
and  readiness  so  to  deliver,  would  impose  obligation  on  the 
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company  to  take  and  carry  the  grain.  Having  adopted  this 
mode,  the  company  could  not  capriciously  require  that  the 
grain  should  be  delivered  in  a  different  manner,  or  at  a 
different  place.  Merriamv.HartJord  and  New  Haven  Rail- 
road Company,  20  Conn.  R.  354;  Fulton  Insurance  Company 
v.  Miller,  23  Ala.  II.  420 ;  Dixon  v.  Dunham,  14  111.  R.  324. 
It  was  incumbent  on  the  plaintiff  below  to  prove  a  tender 
of  the  customary  price  of  carrying  the  grain  offered  to  bo 
shipped,  or  a  readiness  and  willingness  to  pay  according  to 
the  course  and  usage  of  the  company  in  such  case.  The  com- 
pany should  have  a  lien  upon  the  grain  carried  for  reasonable 
charges,  and  could  withold  the  same  from  delivery  until  paid. 
A  readiness  and  willingness  to  pay  the  reasonaole  charges  for 
carrying,  according  to  the  usage  of  the  company,  would  be 
sufficient  to  impose  the  obligation  to  carry,  unless  the  company 
required  pre-payment,  and  then  the  plaintiff  would  be  required 
to  offer  and  be  ready  to  pay  accordingly.  Slight  evidence, 
however,  of  readiness  and  willingness  to  pay  would  be  suffi- 
cient, and  they  may  be  presumed  or  inferred  from  surrounding 
circumstances  tending  to  raise  such  presumption.  Story  on 
Bailments,  Sec.  508;  Angel  and  Ames  on  Carriers,  Sec.  124; 
Parsons  on  Cont.  548;  Hough  v.  Rawson,  17  111.  R.  588. 

The  measure  of  damages  in  this  case  we  regard  as  settled  bj 
the  case  of  The  Sangamo?i  and  Morgan  Railroad  Company 
v.  Henry,  14  111.  R.  156.  If  the  grain  shipped  was  not  deliv- 
ered in  Chicago  in  reasonable  time,  for  any  fault  of  the 
company,  the  measure  of  damages  is  the  difference  in  the 
value  of  the  grain,  at  Chicago,  when  it  was,  in  lact  delivered, 
and  when  it  should  have  been,  in  the  usual  course  of  trans- 
portation, delivered  there.  If  the  company  wrongfully  refused 
to  carry  the  grain,  the  measure  of  damages  is  the  difference 
between  the  value  at  Chicago  when,  if  carried,  it  should  have 
reached  there,  and  its  value  at  such  time,  at  the  place  whence 
it  should  have  been  taken,  including  the  necessary  expense  of 
storage  and  deterioration,  and  the  like,  accruing  by  reason 
of  its  detention,  and  deducting  the  reasonable  expense  of 
transportation.      Green  v.  Stadden,  11  III.  R.  613.(a) 

There  is  no  proof  in  the  case  that  the  grain  was  lost  or 
damaged  by  being  detained  at  Rockfurd,  and  the  jury,  proba- 
bly, based  their  verdict  upon  the  hypothesis  that  the  company 
was  bound  to  be  ready,  at  all  events,  to  carry  whatever  amount 
of  freight  was  for  transportation,  and  when  required. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 

iH)     Priestly  .».  N.  Ind.  &c.  R.  R.,  26  111.  R,  206. 
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Thomas  Gordere,  Appellant,  v.  George  S.  Downing.  Appellee. 

APPEAL  FROM  BUREAU. 

Equity  will  not  correct  or  reform  a  deed,  where  there  is  a  mistake  in  law,  as  to 
the  effect  of  the  language  used  by  the  parties,  in  the  absence  of  fraud,  and  whe.  e 
there  is  no  mixture  of  oppressive  abuse  of  confidence,  or  surprise  in  matter* 
of  fact. 

The  facts  of  this  case  are  presented  in  the  opinion  of  the 
court.  At  April  term,  1856,  of  the  Bureau  Circuit  Court,  it 
was  decreed  that  Downing's  deed  to  Gordere  should  be  set 
aside  and  vacated,  and  that  Downing  convey  to  Gordere  by  a 
quit  claim  deed. 

Glover  and  Cook,  for  Appellant. 

0.  C.  Gray,  for  Appellee. 

Skinner,  J.  This  was  a  bill  in  equity  to  reform  a  deed  for 
the  conveyance  of  land,  containing  covenants  of  indefeasible 
title. 

The  evidence  shows  an  agreement  for  sale  of  the  land  ;  that 
the  complainant,  the  vendor  doubted  his  title  and  so  advised  the 
purchaser,  the  defendant;  that  the  parties  went  to  a  justice  of 
the  ptace  for  the  purpose  of  execution  and  acknowledgment  of 
the  conveyance,  and  the  complainant  declined  making  a  deed 
with  the  covenant  ot  tide,  and  directed  the  justice  to  prepare 
a  quit  claim  deed  for  execution  ;  that  the  justice  took  a  printed 
form  for  a  deed  of  general  warranty,  and  filled  it  up,  striking 
out  the  words  "warrant  and  defend"  and  leaving  language  in 
the  deed  preceding  these  words,  which  amounts,  in  law,  to  a 
covenant  of  title  in  fee;  that  the  justice  then  informed  the 
parties  that  the  deed  so  altered  was  the  same  in  effect  as  a 
quit-claim  deed;  that  both  parties  then  read  the  deed  over, 
expressed  themselves  satisfied  with  it,  and  the  complainant 
executed  and  delivered  it. 

There  is  no  ground  of  fraud  in  the  bill  or  proofs,  or  of  mis- 
take of  fact;  but  it  plainly  appears  that  the  parties  and  the 
justice  were  mistaken  in  the  legal  effect  of  the  deed. 

Each  party  for  himself  read  the  deed  and  is  presumed  to 
have  known  the  language  it  contained  ;  but  the  legal  effect  of 
that  language  is  different  from  what  they  understood  it  to  be, 
or  intended.  They  knew  the  facts,  the  parties  to  the  deed, 
the  consideration,  the  description  of  the  land ;  they  knew 
what  words  of  covenant  were  stricken  out  of,  and  what 
remained  in  the  deed  ;  but  they  were  mistaken  in  the  law,  in 
the  legal  consequence  of  retaining  those  words  in  the  deed. 
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This  was  a  mistake  of  law,  in  the  legal  effect  of  the  lan- 
guage used  and  adopted  by  the  parties,  which,  in  the  absence 
of  fraud,  and  where  there  is  no  mixture  of  oppression,  confi- 
dence abused,  or  surprise  in  matters  of  fact,  equity  will  not 
relieve  against.  This  rule  is  too  well  settled  to  admit  of  argu- 
ment. Story's  Eq.  Jur.  Sees.  113,  1 14  and  116:  Broadwellx. 
iBroadwell,  1  Gilm.  R.  599;  Beebe  Swariwovt,  3  ibid.  162; 
Shafer  v.  Davis,  13  III  R.  395;  Coffing  v.  Taylor,  16  ibid. 
459  ;  Rvffncr  v.  McConnell,  17  ibid.  212  ;  Hunt  v.  Rhodes,  1 
Peters'  R.  1. 

Decree  reversed. 


William  W.  Low,  Appellant,  v.  William  J.  Getty,  Appellee. 
APPEAL  FEOM  MARSHALL. 

Where  pleas  are  held  sufficient,  it  is  not  erroneous  for  the  court  to  give  instruction* 
to  the  jury  involving  the  questions  presented  by  the  pleas. 

It  is  alleged  by  the  appellant  that  the  pleas  are  bad  because 
they  show  no  sufficient  consideration  to  support  the  contract 
■set  up  in  the  pleas.  The  case  shows  that  defendant  had  con- 
tracted to  deliver  to  plaintiff  corn,  at  the  mouth  of  Sandy,  or 
at  Fenn's  warehouse  in  Lacon.  in  case  anything  should  hap- 
pen that  plaintiff  could  not  get  a  boat  to  take  the  corn  from 
Sandy.  The  pleas  aver  that  before  the  time  of  delivery  under 
the  first  contract,  a  subsequent  contract  was  made,  by  which, 
in  consideration  that  the  defendant  then  and  there  agreed  with 
the  plaintiff,  at  his  request,  that  defendant  would  not  shell  or 
thrash  said  corn  until  plaintiff  should  furnish  sacks  to  sack 
said  corn.  The  plaintiff  agreed  with  the  defendants,  that 
they  need  not  and  should  not  be  required  to  deliver  said  corn 
until  plaintiff  should  furnish  sacks  to  sack  the  corn,  and  direct 
the  defendant  when  to  deliver  the  corn  when  so  sacked,  and 
that  he  would  deliver  the  sacks  and  direct  whece  the  corn 
should  be  delivered  on  or  before  the  first  of  August,  A.  D.  1849. 

There  was  a  trial  by  jury  at  April  term,  1856,  of  the  Mar- 
shall Circuit  Court,  Hollister,  Judge,  presiding,  and  a  verdict 
and  judgment  for  the  defendant.  The  plaintiff  below  brings 
the  cause  to  this  court. 

N.  H.  Purple,  for  Appellant. 

Glover  and  Cook,  for  Appellee. 
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Caton,  J.  The  only  difference  between  this  case  and  that 
of  Low  v.  Forbs,(0>decided  at  this  term,  is  that  in  that  case  the 
pleas  were  admitted  to  be  true  by  the  demurrer,  which  we 
held  to  have  been  properly  overruled ;  whereas,  here  issues 
were  taken  on  the  pleas,  which  the  jury  have  found  to  be  true 
by  their  verdict.  The  pleas  being  held  sufficient,  there  is  no 
pretense  that  the  instructions  given  to  the  jury  were  not 
proper,  for  they  involve  really  the  same  questions.  The  plea8 
beimr  sustained,  the  instructions  were  correct. 

I  have  more  serious  doubts  about  sustaining  this  verdict,  on 
account  of  the  weakness  of  the  proof.  While  there  is  proof 
from  which  the  jury  might  infer  such  a  parol  contract  as  is 
alleged  in  the  pleas,  I  confess  I  should  have  been  better  satis- 
fied with  a  verdict  the  other  way.  Still  the  court  is  of  opinion 
that  it  is  not  such  a  case  of  the  want  of  proof)  as  to  require 
this  court  to  disturb  a  verdict,  which  has  met  the  approval  of 
the  judge  who  tried  the  cause. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

(•)     Post  568. 


The  Chicago  and  Aurora  Railroad  Company,    Plaintiff  m 
Error,  v.  Josiah  D.  Dunning,  Defendant  in  Error. 

ERROR  TO  KANE. 

A  witness  is  bound  to  obey  a  subpoena  -whenever  it  comes  to  him;  no  matter  whether 

served  by  an  officer  or  person  not  an  ollicer,  or  If  sent  to  him  by  mail; 
If  a  subpoena  is  served  by  an  officer  to  whom  the  statute  allows  fees  for  the  service, 

the  fees  may  be  taxed  as  costs;  but  when  served  by  a  person  not  an  officer,  fees  will 

not  be  allowed  or  taxed. 
A  sheriff  may  appoint  a  deputy,  who  is  not  a  party  to  the  suit,  to  make  service  of  » 

subpoena,  who  will  be  allowed  fees. 
A  sheriff  will  not  be  allowed  fees  for  serving-  a  subpoena  in  his  own  cause.. 

An   agreement,  as  follows,  was  filed  in  this  cause  in  the 
Kane  Circuit  Court,  I.  G.  Wilson,  Judge,  at  May  term,  1855. 
J.  D.  Dunning  ) 

v.  > 

Chicago  and  Aurora  R.  R.  Co.  ) 

It  is  agreed  by  the  parties  to  this  suit  that  the  same  be  dis- 
missed at  the  defendant's  costs,  to  be  taxed  by  the  court,  the 
plaintiff  having  received  full  satisfaction  for  all  damages  in 
said  suit.     Mav  14,  1855. 

W.  B.  PLATO, 
Attorney  Jor  Defendants 
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On  same  day  judgment  was  rendered  for  plaintiff  for  his 
costs,  to  be  taxed  by  the  court. 

From  the  bill  of  exception*  it  appears  that  the  clerk  in  the 
court  below  taxed  the  bill  of  costs  in  said  suit,  amounting  in 
all  to  the  sum  of  $80.71,  and  among  other  items  allowed  the 
plaintiff  fees  for  serving  subpeenas  on  his  own  witnesses. 

Defendant,  by  his  counsel,  m  _>ved  the  court  to  retax  the 
costs  in  said  cause,  which  motion  was  overruled  by  the  court, 
to  which  decision  of  the  court,  the  defendant  then  and  tliere 
excepted,  ard  prayed  an  appeal,  which  was  allowed  and  duly 
taken. 

On  the  hearing  of  the  application  to  retax  the  costs,  the 
defendant  introduced  the  bill  of  costs,  taxed  by  the  clerk,  and 
objected  to  the  fees,  amounting  in  all  to  $41.11,  allowed  to 
the  plaintiff  therein,  for  serving  subpoenas  himself,  as  deputy 
sheriff,  on  his  own  witnesses. 

It  appears  that  the  plaintiff  was  deputed  by  the  sheriff  to 
serve  the  subpoenas,  but  was  not  a  regularly  appointed  deputy 
sheriff;  that  he  was  not  a  sworn  officer;  that  he  gave  no  bail 
as  deputy  sheriff;  and  that  he  was  the  plaintiff  in  the  suit,  all 
which  facts  were  admitted  to  be  true  by  the  plaintiff  in  the 
court  below.  That  the  said  deputations  were  made  for  the 
reason  that  the  sheriff  was  unable  in  person  to  serve  said  sub- 
poenas;  that  prior  to  the  service  of  two  of  the  subpoenas  for 
which  plaintiff  is  allowed  fees,  the  depositions  of  two  of  the 
witnesses  had  been  taken;  that  the  court  affirmed  the  taxation 
of  the  clerk  and  refused  to  retax  the  costs  and  to  strike  out  the 
fees  allowed  the  plaintiff  as  deputy  sheriff,  to  which  decision 
the  defendaut,  by  his  counsel,  at  the  time  excepted. 

J.  M.  Walker  and  W.  B.  Plato,  for\PIaintiff  in  Error. 

T.  L.  Dickey,  for  Defendant  in  Error. 

Caton,  J.     Properly,  a  subpoena  should   he  directed  to  the 

witness  and  net  to  the  sheriff,  as  is  generally  the  case  with, 
process  issued  out  of  a  court,  and  the  witness  is  bound  to  obey 
it,  whenever  it  comes  to  his  hands;  no  matter  by  what  means. 
It  may  be  served  upon  him  by  the  sheriff,  or  the  party,  or  any 
private  person,  or  may  be  ev<  n  sent  by  mail,  and  as  the  com- 
mand is  to  the  witness,  he  is  bound  to  obey  it,  whenever  he 
receives  that  command.  "When  the  subpoena  is  served  by  the 
sheriff,  the  statute  allows  him  fees,  but  none  are  allowed  to 
the  party  or  other  private  person  by  the  statute,  and  conse- 
quently, no  fees  are  collectable  as  costs ;  for  it  is  only  by  force 
of  the  statute,  that  any  costs  can  be  collected  by  the  suc- 
cess! ul  of  the  unsuccessful  party.      The  sheriff  may,  no  doubt*. 
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make  a  deputy  to  serve  a  subpoena  as  well  as  other  process, 
for  whose  services  lie  is  entitled  to  fees,  the  same  as  if  he  had 
•done  the  service  in  person.  Here  Dunning  was  not  a  deputy 
sheriff,  nor  indeed  could  lie  be,  for  the  purpose  of  serving 
these  subpoenas,  for  he  was  a  party  to  the  action,  and  no  one 
can  act  as  sheriff  or  deputy  sheriff,  in  his  own  cause.  Even  if 
the  sheriff  himself  should  serve  a- subpoena  in  his  own  cause, 
he  wouH  have  to  do  it  in  his  individual  and  not  in  his  official 
-capacity;  and  would  not  be  entitled  to  fees  for  such  service. 
The  court  erred  iu  approving  the  taxation  of  costs  by  the 
clerk,  for  the  service  of  the  subpoenas  by  the  party. 

The  judgment   must  be  reversed  and  a  relaxation  of  costs 
ordered. 

./// dg ment    reversed . 


Henry  Pantox,  Plaintiff  in   Error,  v.   Hiram  Norton  *t  ah, 
Defendants  in  Error. 

ERROR  TO  WILL. 

/ 

t  is  erroneous,  in  an  action  on  the  case  for  obstructing  the  flow  of  water  to  a  mill, 
and  for  filling  the  stream  with  corn  cobs,  so  as  to  injure  the  use  of  the  mill,  t» 
exclude  such  testimony  from  the  jury  as  tends  to  prove  the  fact  complained  of.  The 
law  will  presume  that  parties  have  knowledge  of  the  action  of  currents  of  water, 
and  the  power  of  gravitation;  and  they  will  be  held  responsible  fir  consequence* 
and  injuries  resulting  to  others  from  the. known  action  of  laws  of  matter,  in  combi- 
nation with  the  action  of  individuals,  producing  injiries. 

If  a  party  fills  a  stream,  above  the  mill  of  another,  with  such  substance  as  he  knows 
will  float  into  the  mill  race  and  impair  the  usefulness  of  the  mill,  he  will  be  held 
answerable  in  an  action  on  the  case  for  the  damage  consequent  upon  the  act. 

The  plaintiff  sued  defendants  in  the  Will  Circuit  Court  in 
ease.  The  declaration  contained  two  counts;  the  first  alleging 
that  the  plaintiff  was  possessed  of  a  flouring  mill  in  Will 
county:  that  the  defendants,  on  the  first  day  of  May,  1853,  and 
•on  divers  other  days,  obstructed  and  diverted  the  water  of  the 
stream  on  which  said  mill  was  situated,  by  which  plaintiff  was 
injured. 

The  second  count  alleges  that  plaintiff  was  possessed  of  lots 
three,  four,  and  five,  block  eighty-three,  in  West  Lockport; 
and  also  of  a  part  of  the  west  fraction  of  the  S.  E.  qr.  of  sec. 
22.  T.  36  N.,  R.  10  E. ;  that  he  was  also  possessed  of  the  mills, 
darns,  rares,  and  other  fixtures  thereto  belonging;  that  plain- 
tiff had  the  right  to  enjoy  and  have  the  benefit  of  a  certain 
stream  or  water  course  in  Will  county,  for  the  purpose   of 
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supplying  said  mills  with  water;  that  defendants,  to  prevent 
plaintiff  from  running  said  mills,  on  the  first  da}-  of  May,  1853, 
unlawfully  deposited  in  said  stream  one  hundred  thousand 
bushels  of  corn  cobs,  and  thereby  filled  up  the  bed  of  said 
stream  and  mill  race,  and  prevented  the  water  from  running 
in  its  usual  course  to  said  mill.  Damages,  fifteen  hundred 
dollars. 

The  defendants  filed  the  general  issue  and  two  special  pleas. 

There  was  a  trial  by  jury  at  December  term  of  the  Will 
'Circuit  Court,  Randall,  Judge,  presiding. 

William  Gooding  states  that  he  resided  at  Lockport,  Will 
county,  since  1835;  knew  parties;  knew  Lockport  mills;  that 
Norton's  mills  were  from  one  hundred  to  one  hundred  and 
sixty  rods  from  plaintiff's  mill;  plaintiff's  mill  is  on  the  Des 
Plaines  river,  below  defendants';  defendants'  mills  on  the 
•canal  basin  in  the  village  of  Lockport;  plaintiff  in  possession 
of  mill  in  the  summer  of  1853. 

Defendants  had  a  corn-shelling  machine  attached  to  their 
mill ;  it  was  erected  over,  or  close  by  the  side  of,  the  tail  race, 
and  below  the  machinery  of  the  mill,  and  between  that  and 
the  river;  from  location  of  shelling  machine,  think  cobs  would 
fall  into  or  near  the  race ;  think  they  would  require  moving  to 
get  them  into  the  tail  race. 

Cross-Examined.  ?aw-mill  dam  und  race  were  built  in 
1 836  ;  cost  of  mill  from  $20,000  to  $25,000,  exclusive  of  land ; 
that  from  the  main  channel  of  river  there  were  thirty  or  forty 
rods  of  artificial  race,  made  through  a  natural  depression; 
defendants  began  the  erection  of  their  mill  in  1852 — completed 
it  in  spring  of  1853;  defendants'  tail  race  is  200  or  250  feet 
long,  or  perhaps  300;  distance  from  defendants'  m'li  to  river 
from  200  to  300  feet;  race  about  twenty  feet  wip!e  ;  defendants' 
mill  most  valuable ;  defendants'  flouring  mill  in  operation 
some  time  before  corn  sheller  was  attached. 

Plaintiff's  dam  would  not  save  all  the  water;  the  rack,  I 
think,  in  the  place  where  it  was  would  draw  substance  into  the 
race ;  if  rack  had  been  at  the  head  of  the  race,  it  would  proba- 
bly have  prevented  the  race  from  filling  up,  and  kept  the  cobs 
off  from  the  wheel;  expense  of  placing  rack  at  hea.1  of  dam 
would  not  have  been  more  than  $25. 

Lawrence  L.  Parker.  Thinks  plaintiff  took  possession  of 
mill  in  question  in  1852,  in  the  spring — continued  till  fall  of 
1854;  knew  defendants'  mill  on  the  hydraulic  basin  in  Lock- 
port;  saw  defendants'  corn  sheller;  it  was  erected  directly 
over  the  tail  race;  saw  it  in  operation  two  or  three  times; 
when  in  operation  the  cobs  were  deposited  in  the  water  of  the 
tail  race;  that  he  had  visited  plaintiff's  mill  two  or  three 
times    between  the  time  the  corn  sheller  was  put  up  and  the 
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5th  of  August;  observed  right  away  after  the  erection  of  the 
corn  sheller  that  the  cobs  went  from  it  directly  into  the  Des 
Plaines  river,  and  floated  down  into  the  mill  pond  of  plaintiff;-, 
attention  called  to  amount  of  cobs  which  had  accumulated; 
plaintiff  raked  them  up;  there  was  a  large  quantity  on  the 
surface  of  the  water,  on  the  upper  side  of  the  boom ;  the  boom 
was  a  stick  of  timber  placed  above  the  gate;  pond  covered 
with  cobs ;  river  covered  also ;  at  the  end  of  the  boom  a  larger 
deposit  than  above;  should  think  there  were  100,000  or  150,000 
bushels  of  cobs  in  the  pond,  enough,  if  spread  out,  to  cover 
three  or  four  acres ;  this  was  in  June,  1853.  Two  run  of  stone 
in  operation  at  the  time;  there  were  three  run  in  the  mill; 
distance  between  plaintiff  and  defendants'  mills  about  half  a 
mile;  no  other  corn  sheller,  to  my  knowledge,  on  Des  Plaines 
river. 

Cross- E xa mined.  Considerable  current  down  as  far  as  the 
Little  Islands;  in  an  ordinary  stage  of  water,  river  about  eight 
rods  wide  ;  from  where  1  stood  should  think  the  cobs  extended 
fifteen  rods  up  the  race. 

Samuel  Black.     Resided  in  Lockport  in  summer  of  1853; 
knew  plaintiff's  and  defendants'  mills,  and  their  relative  situa- 
tion;  I  am  a  miller  by  occupation;  saw  defendants'  shelling 
machine    in     operation    in     August,     1853;  it  shelled  pretty 
fast;  worked    in  plaintiff's  mill  in   1853;  commenced  last  of 
July  or  first  of  August;   quit  in  September  following;  think 
I  began    work    before    5th    day    of  August;    plenty  of  cobs 
in    the  race  when  I  first  went  to   plaintiff's  mill;  sometimes 
they  extended  twenty  rods  up  the  race;  the  deposit  was  from 
five    to   six    feet  deep;    the  water   was  drawn  off  once;  the 
deposit  was  that  deep  at  one  spot;  the  cobs  had  to  be  worked 
through  the  rack  and  through  the  wheels  to  get  rid  of  them; 
from  the  mill  they  were  two  or  three  feet  deep  along  the  right 
bank  of  the  race;  the  water  running  through  the  rack,  drew 
the  cobs  toward  the  rack;  cobs  accumulated  at  the  rack  so  as 
to    stop  it  from  running  to  the  wheels;  we  cleaned  out  the  rack 
one  e  as  clean  a»  we  could;  we  then  tried  to  see  how  long  it 
would   take   to  grind  four  bushels   of  wheat  without  removing 
the    cobs;  we    were  one  hour  and  fifty   minutes  grinding  it; 

when  we  started  the  mill  it  ground  fast,   but  before  we  trot 

- 

through  the  head  was  lost  and  the  flour  poor;  flour  made 
under  a  light  head  is  always  inferior;  at  first  the  Hour  was 
good;  the  effect  of  the  obstruction  wa^,  that  we  could  not 
make  as  much  or  so  good  flour;  think  mill  capable  of  grind- 
ing eight  bushels  per  hour  with  each  run  of  stone,  with  full 
head;  when  obstructed  think  there  was  water  enough  to 
operate  one  run  of  stone;  on  an  average  could  run  one  run  of 
stone    twenty-Four  hours;  sometimes  could  run  two;  mill,  if 
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unobstructed,  could  grind  forty  barrels  per  day;  after  trying 
the  experiment,  at  the  expiration  of  the  hour  and  fifty  min- 
utes, the  cobs  had  accumulated  as  bad  as  at  first ;  the  cobs  would 
float  down  to  the  booms  at  the  head  of  the  flume,  become 
water-soaked,  sink,  work  under  the  boom  into  the  rack,  and 
some  of  them  through  it;  once  took  two  sticks  out  of  the  rack 
to  let  off  the  cobs:  the  cobs  would  then  draw  into  the  wheel 
and  fill  it  up;  we  then  shut  down  head  gates,  went  into  the 
wheel  and  cleaned  them  out;  a  spout  was  made,  but  did  not 
answer;  I  estimate  the  damage  at  twenty  dollars  per  day. 

Bernard  Bershed  sworn.  Was  employed  as  a  hand  for 
plaintiff  in  the  mill  in  spring,  summer,  and  fall  of  1853; 
employed  there  in  the  months  of  May,  June,  July  and  August, 
constantly ;  cobs  began  to  come  the  latter  part  of  May  or  first 
of  June,  and  continued  to  come  down  and  obstruct  the  mill 
till  September;  the  cobs  came  against  the  rack  and  would 
stop  the  water. 

Plaintiff  then  rested  his  case.  Defendants'  counsel  then 
moved  the  court  to  exclude  evidence  offered  by  plaintiff  from 
the  jury,  on  the  ground  that  it  did  not  tend  to  prove  the  cause 
of  action  alleged  in  the  declaration ;  which  motion  the  court- 
sustained,  and  said  evidence  was  excluded ;  whereupon  the 
counsel  for  the  plaintiff  excepted  to  the  opinion  of  the  court,  and 
the  jury  rendered  a  verdict  for  defendants.  And  afterward 
the  plaintiff's  counsel  moved  for  a  new  trial  on  account  of 
error  in  excluding  plaintiff's  evidence,  which  motion  the  court 
overruled  and  the  plaintiff  excepted. 

.Norton  &  McRoberts,  and  Parks  &  Elwood,  for  Plaintiff 
in  Error. 

U.  Osgood,  for  Defendants  in  Error. 

Scates,  C.  J.  The  only  question  is  one  of  the  relevancy  of 
certain  facts,  as  tending  to  prove  the  issue  joined.  Of  this  we 
can  entertain  no  doubt.  In  constructing  his  shelling  machine 
in  such  situation  and  manner  as  that  the  cobs  discharged  from 
it  would  fall  into  a  running  race,  discharging  itself  into  the 
river,  and  aojain  entering  the  race  to  plaintiff's  mill,  by  a  cur- 
rent from  the  river  into  it,  the  defendants  are  chargeable  with 
the  consequences  resulting  from  this  known  action  of  the  cur- 
rent in  combination  with  their  own  acts.  And  such  combined 
effect  is  described  with  sufficient  clearness  and  certainty,  as 
the  act  of  the  defendants.  We  cannot  favor  technicalities 
tending  rather  to  defeat  than  promote  justice,  and  such  as  find 
no  countenance  or  support  in  common  sense,  and  common 
observation  and  experience.     Had   the   cobs  been  discharged. 
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by  the  ma?  Line  into  a  dead  pool,  and  been  removed  by  aa 
extraordinary  flood  and  thrown  into  plaintiff's  race,  then, 
indeed,  the  defendants  might  not  have  been  liable  for  tho 
action  of  the  elements.  But  here  are  constantly  operating 
causes,  by  the  laws  of  matter,  producing  certain  effects  or 
results.  These  we  must  presume  to  have  been  known  to 
defendants.  They  knew  that  the  current  of  the  race  would 
bear  bodies  lighter  than  water,  into  the  river,  and  thence  to 
plaintiff's  race,  and  down  it  to  his  mill.  When,  therefore, 
they  threw  such  bodies  or  substances  into  the  water,  or  caused 
or  allowed  it  to  be  done,  the  effect  or  consequence  produced 
by  the  current,  may  be  charged,  in  an  action  on  the  case,  as 
the  direct  act  of  the  party.  As  well  might  he  plead  his  inno- 
cence, after  preparing  a  fire  on  a  boat,  and  setting  that  boat 
adrift  in  the  current,  that  he  did  not  burn  his  neighbor's  mill 
below,  into  which  the  flames  were  carried  by  the  boat  drifting 
upon  the  current.  I  should  not  hesitate,  under  a  direct  charge 
of  arson,  to  convict  one  who  would  thus  knowingly  and  inten- 
tionally set  a  flambeau  afloat.  Neither  do  we  here  need 
stronger  proof  of  the  party's  acts  complained  of  as  tending  to 
?prove  their  guilt. 

We  must  hold  defendants  to  the  knowledge  of  the  law  of 
gravitation  as  a  truth,  and  that  water  will  flow  down  stream 
and  bear  along  lighter  bodies,  as  a,  fact,  else  defendants  might 
■use  all  the  water,  or  detain  it  upon  their  premises,  to  tho 
destruction  of  hydraulic  works  below,  shielding  themselvet 
from  the  responsibilities,  on  account  of  their  ignorance. 

But  the  law  will  presume  such  knowledge,  and  make  the 
-party  responsible  for  the  damage.  So  he  shall  not  only  answer 
for  injuries  from  substances  thrown  by  him  upon  its  surface, 
but  he  shall  in  like  manner  answer  for  poisons  and  pollutions 
injurious  to  riparian  proprietors  lower  down  the  stream.  Sic 
utere  tuo  von  alienas  Imdas,  applies  to  the  uses  of  water  in 
purity,  quantity,  and  with  unobstructed  power.  Such  is  the 
principle  by  which  we  are  protected  from  the  corrupted 
stenches  of  certain  trades  which  pollute  the  atmosphere. 
Offenders  in  this  respect  may  not  be  heard  to  allege  ignorance 
that  odors  disseminate  upon  the  air.  They  shall  answer  a 
direct  allegation  of  fact,  as  the  same  may  be  developed  by  the 
laws  of  nature. 

The  objection  to  the  testimony  was  based  upon  a  ground  too 
technical  for  practical  utility,  nor  do  we  know  that  we  could 
make  it  more  apparent  by  further  illustrations. 

The  evidence  not  only  tended  to  prove  the  direct  allegation, 
■but  we  do  not  see  that  any  plainer,  stronger,  or  more  direct 
proot  could  have  been  offered. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

Judgment  reversed. 
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The  Steamboat  Clarion,  Plaintiff  in  Error,  v.  Patrick  A. 
Moran,  Defendant  in  Error. 

ERROR  TO  CARROLL. 

In  a  proceeding  by  attachment  against  boats  and  vessels,  a  summons  to  the  owner, 

or  notk-e  by  publication  is  necessary. 
In  proceedings  in  rem.,  where  there  is  not  an  appearance  the  judgment  must  not. 

exceed  the  amount  sworn  to  in  the  affidavit  for  the  attachment,  a  remittitur  of  such, 

excess  after  judgment,  does  not  cure  the  error. 

Moran  filed  his  affidavit,  stating  that  he  had  entered  into 
an  agreement  with  the  agent  of  the  steamboat  Clarion  to  run 
as  her  master,  at  one  hundred  dollars  per  month,  and  that  the 
boat  was  indebted  to  him  for  extra  services,  as  pilot.  The 
indebtedness  sworn  to  was  five  hundred  and  fifty-four  dollars. 
The  boat  and  furniture  were  levied  upon  by  the  attachment 
issued,  upon  the  affidavit.  A  default  was  entered  against  the 
boat,  a  writ  of  injury  was  awarded,  and  damages  assessed  at 
$1,000.  There  was  a  judgment  on  the  verdict,  and  a  special 
execution  ordered.  On  the  following  day  Moran  entered  a 
remittitur  of  the  sum  of  $446. 

Leland  and  Leland,  for  Plaintiffs  in  Error. 
M.  Y.  Johnson,  for  Defendant  in  Error. 

Scates,  C.  J.  The  act  authorizing  attachments  against 
boats  has  not  dispensed  with  a  summons  to  the  owner,  or  con- 
structive notice  by  publication  of  notice,  as  in  other  cases  of 
attachment.     1  Purple's  Stat.  pp.  107-8,  Sec.  3. 

There  is  no  service  shown  here,  either  by  summons  or  pub- 
lication, and  there  being  no  appearance,  the  whole  proceeding 
is  erroneous. 

There  is  another  error  in  the  amount  of  the  judgment.  In 
proceedings  of  this  kind,  in  rem.,  where  there  is  no  appearance, 
the  judgment  cannot  exceed  the  debt  sworn  to  in  the  affidavit 
for  the  attachment.  Rowley  v.  Benian,  12  III.  R.  101-2; 
Henriev.  Swcasey,  5  Black f.  R.  274.^  Here  the  defendant 
recovered  a  much  larger  sum,  and  afterward  attempted  to 
cure  the  error  by  entering  a  remittitur  of  part  of  the  judgment. 
This,  I  presume,  will  not  cure  it.  It  might  be  a  different  case 
to  enter  a  remittitur  before  judgment. (6) 

We  need  examine  no  other  errors  assigned — as  for  these, 
judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed  and  the  cause  remanded. (c) 

Judgment  reversed. 

(a)    Tunnison  t>   Field,  21  111,  R.  109;  Hitchins  v.  Lyon,  35  id,  150. 

(6)     Schneider  o    Seily,  40  111.  R.  259;  Hunter  v.  Shermi.ii,  2  Scam.  R.  538. 

(c)    This  act  is  unconbtitutional.    Hine  v,  Trevor,  4  Wal.  U.  S.  R.  555. 
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The  Steamboat  Clarion,    Plaintiff  in  Error,  v.   Robert  S. 
Harris  et  al..  Defendants  in  Error. 

ERROR  TO  CARROLL. 

Scates,  C.  J.  The  same  errors  intervene  in  this  case  as  in 
the  case  of  Steamboat  Clarion  v.  Patrick  A.  Moran,  ante, 
p.  501,  and  ihe  principles  there  laid  down  govern  it. 

Judgment  reversed  and  cau^e  remanded. 

Judgment  reversed. 

Leland  and  Leland,  for  Plaintiff  in  Error. 

M.  Y.  Johnson,  for  Defendant  in  Error. 


Abner  C.  Harding,  Plaintiff  in  Error,  v.  Samuel  Butts, 
Defendant  in  Error — Error  to  Warren  —  and  Blakelbt 
Pilkington  et  al.,  Apr^ellants.  v.  Rufus  Ford,  Appellee. 

APPEAL  FROM  BUREAU. 

The  ninth  section  of  the  twenty-fourth  chapter  of  the  revised  statutes  title  "Convey- 
ances," which  provides  that  a  person  having  color  of  title,  etc.,  to  vacant  and 
unoccupied  land,  who  shall  pay  taxes  thereon  for  seven  successive  years,  shall  be 
deemed  to  be  the  legal  owner,  etc.,  of  said  land,  declared  to  be  unconstitutional, 
it  not  being  a  provision  acting  as  a  limitation,  but  as  absolutely  transferring  the 
land  of  one  person  to  another,  by  declaring  a  forfeiture  of  estates  for  the  noD-paj- 
ment  of  taxes,  (a) 

This  was  an  action  of  ejectment,  brought  by  Harding  against 
Butts,  for  E.  half  S.  E.  20,  11  N.,  3.  W..  in  Warren  county. 
Declaration  filed  October  term,  1853.  Plea  not  guilty.  At 
April  term,  1853,  jury  waived,  and  trial  by  court,  and  judgment 
rendered  pro  forma  for  defendant. 

Bill  of  exceptions  shows:  Defendant  admitted  possession, 
and  that  the  premises  sued  for  were  vacant  and  unoccupied 
until  1852. 

The  plaintiff  then  offered  in  evidence  a  deed,  in  due  form, 
duly  acknowledged,  made  by  the  auditor,  conveying  said  land 
to  M.  Myers,  dated  21st  of  October,  1835. 

Also,  a  deed  conveying  the  same  land  to  John  Fleming, 
made  by  M.  Myers  and  Charlotte  Myers,  his  wife,  dated  June 
G,  183(5,  properly  acknowledged. 

Also,  the  will  of  John  Fleming,  with  the  probate  thereof, 
and  certificates  and  letters  of  administration  attached,  date  of 

(a)  Post  551,  Newland  v.  Marsh,  19  111.  R.  38^;  Hinchman  v.  Whetstone,  23 id  185; 
Paulin  v  Hale,  40  id.  '.!74;  Steele  v.  Geliatly,  41  id.  43;  McCagg  v.  Heacock,  42  id. 
155;  Dickenson  ».  Ureeden,  30  111.  R.  327;  Stearns  v.  Gtotiugs,  -23  id.  3S7. 
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probate  being  23d  of  June.  1837.  The  language  of  the  will, 
so  far  as  relates  to  the  point  in  controversy,  is  as  follows: 

"I  give,  demise  and  bequeath  unto  my  executors,  hereinafter 
named,  and  the  survivor  and  survivors  of  them,  all  the  real 
estate  and  personal  property  of  which  I  shall  be  seized,  or  to 
which  I  shall  be  in  any  way  entitled  at  the  time  of  my  decease, 
with  full  power  and  authority  to  sell  said  estate  or  property, 
or  any  part  thereof,  and  to  reinvest  the  same  in  such  manner 
and  mode,  as  my  said  executors,  their  survivor  or  survivors, 
shall  deem  fit  and  expedient  upon  the  trusts,  etc." 

The  will  then  named  Christopher  N.  Kiersted,  Edward  W. 
Dunham,  and  the  sons  of  the  testator,  John  and  William,  as 
his  executors.  The  letters  attached  to  the  said  will  show,  that 
to  John  A.  Fleming  and  William  H.  Fleming,  the  execution 
of  said  will  was  granted  by  the  surrogate  of  the  city  of  New 
York  on  the  day  of  probate. 

The  plaintiff  also  offered  in  evidence  the  deposition  of  John 
A.  Fleming,  who  swears  that  he  is  a  son  of  John  Fleming 
and  that  his  name  is  John  A.  Fleming;  that  John  Fleming 
died  in  1837,  leaving  ten  children,  named  John  A.,  William 
H.,  and  eight  others,  none  of  whom  bear  the  name  of  John  or 
William;  that  Kiersted  and  Dunham  declined  to  qualify  and 
to  act  as  executors  of  John  Fleming's  will,  and  never  acted  as 
such;  that  he  and  his  brother  William  H.  qualified  as  such 
executors  in  1837,  and  acted  as  such,  that  by,  their  agents, 
Moore,  Morton  &  Co.,  as  such  executors,  they  paid  the  taxes 
for  1840,  and  1841,  and  1842  on  said  land  ;  that  he  was  author- 
ized by  William,  his  brother,  to  sell  the  land,  and  sold  the 
same  to  Charles  Morton,  and  conveyed  to  Morton,  with  his 
brother,  as  executors ;  that  the  copy  of  said  will  offered  in 
evidence,  is  a  true  copy  of  the  last  will  and  testament  of  his 
father  John  Fleming. 

Also  the  deed,  dated  2d  of  September,  1844,,  made  by  John 
A.  and  William  H.  Fleming,  executors  of  John  Fleming, 
deceased,  to  Charles  Morton,  for  the  land  in  controversy, 
properly  acknowledged. 

Also,  a  deed,  dated  30th  of  May,  1848,  from  Charles  Morton 
to  plaintiff  for  said  land,  properly  acknowledged,  all  of  which 
evidence  the  court  admitted,  to  which  several  rulings  defendant 
excepted. 

The  plaintiff  then  offered  in  evidence  tie  statement  of 
Lucius  Kingman  (defendant  admitting  that  said  statement  by 
agreement  of  parties,  was  to  be  admitted  and  regarded  as  a 
deposition  legally  taken),  and  defendant  then  objected,  but 
the  court  ruled  that  the  statement  should  be  received,  and 
defendant  excepted.  Lucius  Kingman  stated  in  said  state- 
ment that  Charles  Morton  paid  the  taxes  on  the  said  land  for 
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the  year  1  843,  under  a  contract  of  purchase  from  the  executors 
of  John  Fleming;  that  he  paid  the  taxes  on  said  land,  for  the 
year  1844,  for  said  Morton;  that  Morton  paid  the  taxes 
assessed  on  said  land  in  1845,  and  also  those  assessed  in  1846, 
and  that  all  such  payments  were  made  claiming  under  the  title 
derived  from  executors  of  Fleming. 

The  plaintiff  then  offered  tax  receipts  for  the  taxes  assessed 
on  said  land  from  collectors  of  Warren  county,  in  the  respect- 
ive years,  showing  that  the  taxes  of  1840  were  paid  by  J.  A. 
and  W.  IT.  Fleming;  of  18  (1,  by  heirs  of  J.  Fleming;  of  1842, 
by  heirs  of  .1.  Fleming;  of  1843,  by  heirs  of  J.  Famine;;  of, 

1843,  by  C.  Morton;  of  1845,  by  C.Morton  &  Co.;  of 
1846,  by   C.   Morton   &   Co.;    and   the  collector's    book   for 

1844,  in  which  the  name  of  L.  Kingman,  20th  of  February, 
is  placed  opposite  the  said  land  in  a  column  headed  "Col- 
lectors Return  "  The  defendant  then  admitted  that  the  taxes 
for  1844  on  said  land  were  paid  by  L.  Kinsman,  and  that  the 
signatures  of  the  different  officers  to  the  different  tax  receipts 
were  genuine. 

The  court  admitted  in  evidence  the  several  tax  receipts  and 
collector's  books. 

The  defendant  then  admitted  that  he  was  in  possession  of 
the  lot,  claiming  under  a  conveyance  from  one  William 
Daugherty,  dated  19th  of  March,  1852,  to  John  H.  Wheeler, 
conveying  the  said  land,  and  said  Daugherty,  professing  and 
claiming  to  be  the  brother  and  only  heir  of  Daniel  Daugherty, 
the  patentee,  to  which  was  attached,  as  proof,  the  affidavit  of 
Daniel  Daugherty,  nephew  of  said  William  Daugherty. 

The  plaintiff  then  offered  in  evidence  the  deposition  of 
Daniel  Daugherty,  which  the  court  admitted. 

In  said  deposition,  Daniel  Daugherty;  the  nephew,  swears 
that  Wheeler,  who  got  up  the  title,  got  all  his  information 
from  him;  that  William  Daugherty  knew  nothing  about  the 
right  of  his  brother  to  land  ;  that  he  knew  Daniel  Daugherty, 
the  supposed  soldier;  that  he  was  never,  to  his  knowledge,  in 
the  war  of  1812;  that  he  only  knew  Daniel  as  a  sailor;  he 
was  Daniel's  nephew,  and  made  the  affidavit  attached  to  deed. 

This  was  all  the  plaintiff's  evidence. 

Defendant  then  offered,  in  evidence,  the  deposition  of  the 
auditor,  to  which  plaintiff'  objected,  but  the  court  admitted 
the  same,  and  plaintiff  excepted  ;  plaintiff  waiving  the  failure 
to  file  affidavit,  etc.  The  auditor  testified  as  to  the  listing  of 
the  said  land,  and  attached  a  diagram,  showing  that  no  change 
was  made  after  1828  in  listing,  and  no  division  of  classes  made. 
The  defendant  then  offered  the  deeds,  connecting  the  said 
William  Dougherty  title  with  one  Hamilton  Rouey,  deducing 
title  to  Roriey  by  a  regular  chain  of  conveyances;  and  plaintiff 
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admitted  that  Roney  was  tho  landlord  of  the  defendant;  to 
the  receipt  of  which  deeds  in  evidence,  plaintiff  objected,  but 
the  court  admitted  the  same  in  evidence. 

It  was  admitted  that  all  taxes  for  the  last  four  years,  and 
now  due,  have  been  paid  by  botli  plaintiff  and  said  Roney. 

Defendant  then  offered  in  evidence  the  assessment  list  of 
real  estate  in  Warren  county,  for  taxes  for  the  year  1847, 
which  list  had  upon  it  the  foflowiug  indorsement:  "Assessor's 
Book  of  Real  Estate  for  the  year  1847,  filed  August  2d,  1847. 

Daniel  McNiel,  Clerk" 
It  was  admitted  that  McNiel  was,  at  that  time,  clerk  of  the 
county  commissioners'    court  of   said    county,  and    that    said 
indorsement  and  signature  were  in  his  handwriting. 
This  was  all  the  evidence  in  the  case. 

Plaintiff  moved  for  a  new  trial,  court  overruled  the  motion, 
and  rendered  judgment  for  defendant,  to  which  several  rulings 
plaintiff  excepted. 

Tae  case  of  Pilkington  et  al.  against  Ford,  was  also  an  action 
of  ejectment,  brought  in  the  circuit  court  of  Bureau  county, 
111.,  to  recover  possession  of  the  north-east  quarter  of  section 
10,  in  township  15  north,  and  range  7  east,  of  the  fourth 
principal  meridian,  and  tried  by  the  court. 

The  plaintiff,  to  maintain  the  issues  on  his  part,  gave  in 
evidence : 

A  deed  from  the  auditor  of  the  state  to  Joel  Wright,  dated 
April  18th,  1835,  on  tax  sale  of  1833,  for  taxes  of  1832. 

Deed  from  Joel  Wright  to  wife  of  John  Tilson,  Jr.  dated 
March  19,  1835. 

Deed  from  John  Tilson,  Jr.,  to  Joseph  W.  Moulton,  dated 
April  25ch,  1835. 

Deed  from  Joseph  W.  Moulton  and  wife  to  Charles  F. 
Moulton  et  al.,  dated  November  18th,  1835. 

Deed  from  Charles  F.  Moulton  et  al.  to  Lemuel  Lamb  and 
Thomas  Dunlop,  dated  March  30th,  1838. 

Deed  from  Lemuel  Lamb  and  Thomas  Dunlop  and  wives, 
to  Daniel  H.  Nevins  and  John  Allstyne,  dated  March  18th  1845. 
Deed  from  David  H.  Nevins  and  John  Allstjne  to  John  J. 
Thomas,  dated  September  1st,  1845. 

Deed  from  John  J.  Thomas  and  wife  to  Rufus  Ford,  the 
plaintiff  below,  dated  September  13th,  1854. 

All  of  the  above  deeds  recited  the  land  mentioned  in 
plaintiff's  declaration,  and  were  admitted  without  objection. 

The  plaintiff  proved  the  payment  of  taxes  on  said  land  by 
his  grantor,  John  J.  Thomas,  for  the  years  1846,  1847,  1848, 
1849,  1850,  1851,  1852  and  1853. 

The  defendant  admitted  the  land  to  have  been  vacant  and 
unoccupied    during  the   several   years  that   said    taxes   were 
32 
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paid,  and  that  they  were  in  possession  of  said  land  at  the 
commencement  of  this  suit. 

The  defendants,  to  maintain  the  issues  on  their  part,  gave, 
in  evidence,  a  certificate  from  the  auditor  of  state,  showing 
that  the  north-east  quarter  of  section  10,  in  township  15  north, 
and  of  range  7  east,  of  the  fourth  principal  meridian,  were 
not  listed  for  the  years  1831,  1832  and  1833,  which  was 
admitted  by  agreement. 

The  plaintiff  then  admitted  that  the  auditor's  deed  was  not 
good  as  an  absolute  conveyance  of  title,  but  he  offered  it  in 
evidence,  as  color  of  title  made  in  good  faith. 

The  parties,  by  their  counsel,  restricted  themselves  to  one 
question,  and  that  was  the  construction  of  the  ninth  sec- 
tion'of  chapter  twenty-four  of  the  revised  statutes,  entitled 
"Conveyances." 

The  plaintiff  claimed  and  contended  that  a  person  having 
color  of  title,  made  in  good  faith,  to  vacant  and  unoccupied 
land,  and  had  paid  all  taxes  legally  assessed  thereon  for  seven 
successive  years,  by  virtue  of  said  ninth  section  of  chapter 
twenty-four  of  revised  statutes,  became  the  owner  thereof, 
and  that  the  land  became  his  in  fee  simple. 

The  court  decided  that  plaintiff  was  entitled  to  recover,  to 
which  decision  the  defendant  excepted. 

The  defendants  moved  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  defendants  excepted. 

The  appellants  assign  for  error,  that  the  conrt  rendered  a 
judgment  in  favor  of  the  plaintiff's,  contrary  to  the  law  and 
the  evidence. 

0.  H.  Browning,  C.  Beckwith,  and  G.  F.  Harding,  for 
Harding. 

A.  Williams  and  It.  S.  Blackwell,  for  Butts. 

E.  W.  Hazard,  for  Pilkington  and  others. 

Peters  and  Farwell,  for  Ford. 

Scates,  C.  J.  The  same  question  is  raised  in  each  case. 
Plaintiffs  rely  for  recovery  upon  color  of  title,  made  in  good 
faith,  to  vacant  and  unoccupied  land,  with  the  payment  of 
taxes  for  seven  successive  years,  under  the  provisions  of  the 
ninth  section  of  the  act  concerning  conveyances,  as  contained 
in  the  revised  statutes  of  1845,  page  104. 

That  section  provides  that,  "whenever  a  person,  having  color 
•of  title,  made  in  good  faith,  to  vacant  and  unoccupied  land, 
shall  pay  all  taxes  legally  assessed  thereon  for  seven  successive 


APEIL  TERM,  1857.  507 

Harding  v.  Butta  et  al. 

years,  he  or  she  shall  be  deemed  and  adjudged  to  be  the  legal 
owner  of  said  vacant  and  unoccupied  land,  to  the  extent  and 
according  to  the  purport  of  his  or  her  paper  title."  Persons 
taking,  by  purchase,  devise  or  descent,  may  complete  term  of 
seven  years  by  adding  their  own  payments  and  time  to  their 
vendor,  devisor  or  ancestor,  so  as  to  complete  the  period,  with 
proviso  that  the  person  having  a  better  paper  title  may  defeat 
the  title  so  provided,  by  paying  the  taxes  assessed  on  the  land 
for  one  or  more  years.  The  tenth  section  allows  persons, 
under  disabilities  of  infancy  insanity,  imprisonment,  cover- 
ture and  absence,  etc.,  to  refund  the  taxes  so  paid,  with  interest, 
at  twelve  per  cent,  per  annum,  within  three  years  after  the 
removal  of  disabilities. 

There  is  hardly  a  feature  of  an  act  of  limitation  discernible 
in  these  provisions,  unless  it  be  the  saving  of  rights  to  infancy, 
etc.  Stripped  of  this,  and  it  stands  a  naked,  bold  provision 
for  the  transfer  of  the  land  of  one  to  another,  and  his  investi- 
ture of  the  paramount  title  thereof,  as  against  the  owner  and 
all  others,  upon  condition  that  he,  having  color  of  title  thereto, 
made  in  good  faith,  shall  pay  all  taxes  legally  assessed  thereon 
for  seven  successive  years. 

We  are  unable  to  find  warrant  in  the  constitution  for  such 
an  exercise  of  legislative  power.  The  legislature  may  make 
the  public  dues  a  lien  upon  property,  and  subject  it  to  sale  for 
their  payment,  and  authorize  the  state  to  become  the  pur- 
chaser, in  default  of  others;  but  the  power  to  declare  a  for- 
feiture of  estates  for  non-payment  of  taxes,  or  make  their 
payment  for  one  or  more  years  evidence  of  paramount  title, 
as  between  contesting  claimants  to  land,  is  one  of  altogether 
questionable  authority.  The  chance  given  the  owner  of  the 
"better  paper  title"  to  defeat  his  weaker  adversary,  by  paying 
the  taxes  one  year  in  seven,  was  barely  a  chance  in  a  race  to 
the  collector,  who  was  not,  in  1839,  when  this  act  passed, 
authorized  to  receive  but  one  payment  of  taxes.  He  was, 
afterward,  directed  to  receive  taxes  from  all  claimants,  and 
then  could  suffer  the  penalty  for  negligence  alone.  But  this 
could  not  legalize  such  a  legislative  transfer  of  property,  from 
the  owner  of  "a  better  paper  title"  to  the  "person  having 
color  of  title"  only,  whether  in  the  sense  of  a  sale  on  these 
terms,  without  judgment,  advertisement  or  biddings,  or  in 
that  of  a  judicial  determination  of  right  between  adverse 
claimants.  But  the  provision  is  not  a  revenue  measure  for 
the  collection  of  taxes,  and  could  not  be  sustained  as  such,  if 
it  were.  As  originally  passed,  it  was  "An  act  to  quiet  pos- 
sessions and  confirm  titles  to  land."  The  first  section  (see 
Acts  1838-9,  p.  266)  was  an  act  of  limitation,  and  has  been 
sustained  as  an  act  to  quiet  possession  ( Woodward  v.  Blan- 
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chard,  16  111.  R.  424),  as  it  operated  through  and  upon  the 
possession,  protecting  that  against  the  entry  or  action  of  the 
true  owner,  if  under  no  disability,  after  the  lapse  of  seven 
years;  and  against  those  under  disability,  if  they  did  not 
commence  their  action  within  three  years  after  removal  of 
disability. 

Now  statutes  of  limitation  invariably  work  upon  the  basis 
of  a  possession.  Wah  v.  Sherman  et  al.,  8  Serg.  and  Raw.  R 
359-369  (overruling  Parish  et  al  v.  Stevens,  3  Serg.  and  Raw* 
R.  298) ;  Cranmerv.  Ball,  4  Watts  and  Serg.  R.  36  ;  Bigler 
v.  Karns,  ibid.  138;  McCall  v.  Himebavgh,  ibid.  164;. 
Bayard  v.  Inglis,  5  ibid.  465,  and  the  instances  of  exception 
are  very  few,  and  confined  to  special  cases.  The  prototype  is 
found  in  the  common  law  prescription,  which,  from  lapse  of 
time,  raised  the  presumption  of  right,  title,  and  even  of  grant 
or  conveyances,  when  necessary  to  sustain  it. 

Although  such  statutes,  in  phraseology,  only  bar  the  right 
of  action  or  remedy,  yet,  in  effect,  they  confer  on  the  possessor 
a  right  of  property.  Angell  on  Limit,  p.  18.  But  statutes  of 
limitation  may  not  only  bar  the  remedy,  but  also  confer  a 
corresponding  right  on  the  opposite  party,  as  a  direct  con- 
sequence and  effect.  Beckford  et  al.  v.  Wade,  17  Ves. 
Jr.  R.  87,  and  note  a.  And  this  distinction  has  been  taken 
and  sustained  as  constitutional.  Townsend  v.  Jamison,  9 
Bow.  U.  S.  R.  413,  416-420;  Stokes  v.  Berry,  2  Sal k.  R. 
421  ;  Reading  v.  Royston,  ibid.  423,  and  note  a;  Fisher  v. 
Prosser,  Cowp.  R.  218. 

I  take  no  exception  to  the  declaration  in  the  act.  that  a  right 
shall  arise  upon  a  fixed  term  of  possession,  and  that  all  actions 
shall  be  barred  from  disturbing  it.  The  objection  is  that  the 
act  attempts  to  act  upon  the  paper  titles,  abstractly,  without 
regard  to  a  possessing  title,  which  ever  has  been  the  title 
intended  to  be  aided  and  protected  by  such  statutes.  Even 
the  statute  of  Jamaica,  which  was  cited  on  the  argument  as 
an  instance  of  acting  upon,  declaring  and  confirming  the  right 
absolutely,  did  not  so  act,  simply  upon  the  right,  but  through 
the  possessory  title.  17  Yes.  Jr.  R.  87  and  note  a.  So  the 
construction  of  the  act  of  Pennsylvania  of  1804,  in  relation 
to  sale  of  unseated  lands  for  taxes,  although  literally  dispensing 
with  possession,  was  construed  as  intended  only  to  operate 
from  the  time  possession  was  taken. 

It  is  true  that,  by  subsequent  act  of  1824,  the  limitation  is 
expressly  made  to  run  from  the  day  of  sale  for  taxes  of 
unseated  or  vacant  land,  but  the  act  provides  that  an  action 
shall  lie  against  the  purchaser,  though  not  in  possession. 
Robb  v.  Bowen,  9  Perm.  State  R.  71.  Thus  the  principle  is 
fully  recognized  that  before  an    owner  can   be  barred   ot   his. 
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right  or  remedy,  a  complete  right  of  action  must  exist.  It 
may  be  the  legislature  can  change  all  real  actions  into  personal 
ones,  and  require  them  to  be  brought  against  the  claimant  of 
land,  upon  his  setting  up  or  making  claim,,  within  a  given 
period,  or  that  all  right  and  remedy  shall  be  lost.  It  seems  to 
have  been  carried  quite  to  this  extent  in  the  case  of  Robb  v. 
Bowen.  The  cgse  is  distinguishable  from  Shaenberger  v. 
Becht,  5  Watts  R.  194.  The  statute  provided  for  a  trial  or 
hearing  of  conflicting  claims  for  patents,  before  a  board  of 
property.  The  losing  party  was  required  to  bring  his  action 
within  six  months,  if  dissatisfied  with  their  decision.  This 
he  was  authorized  to  do,  whether  the  opposite  party  was  in 
possession  or  not.     It  was  equivalent  to  an  appeal.     Ibid.  196. 

"We  have  been  referred  to  another  act  of  limitations  in  New 
York,  as  strongly  analogous,  and  in  support  of  the  constitu- 
tional of  the  ninth  section  under  consideration.  But  like 
the  Pensylvania  acts  referred  to,  is  special,  peculiar,  and  dis- 
tinguishable from  this  act  of  ours,  and  from  general  acts  of 
limitations. 

The  act  was  to  settle  disputes  to  the  military  lands  in  the 
county  of  Onondaga.  For  that  purpose  a  commission,  in  the 
nature  of  an  arbitration,  was  provided.  The  award  was  final, 
unless  the  party  filed  a  dissent  within  two  years,  and  if  not  in 
possession,  bring  his  action  within  three  years  after  the  award. 
Here  again  it  is  perceptible  that  it  is  in  the  nature  of  an  appeal 
from  a  decision  that  will  otherwise  be  final,  though  it  is  not 
directly  from  the  award,  but  partly  from  it  by  filing  a  dissent, 
and  partly  independent,  by  bringing  a  separate  action.  Yet 
this  action  need  not  be  brought  unless  the  opposite  party  is  in 
possession.  Jackson  v.  Huntley,  5  John  R.  59 ;  Jackson  v. 
McKee,  8  ibid.  429  ;  Jackson  v.  Root,  18  ibid.  75  ;  Jackson  v. 
Lamp/lire,  3  Pet.  R.  287.  For  the  purposes  of  settling  the 
rights  of  the  parties  under  the  act,  the  party  dissenting  was  to 
be  deemed  to  be  in  possession,  and  the  other  party  must  bring 
his  suit  against  him.  Take  it  altogether,  and  such  was  a  cer- 
tain prescribed  mode  of  trial,  to  end  a  particular  class  of  dis- 
puted titles.  Nothing,  I  conceive,  can  be  drawn  therefrom,  in 
aid  of  such  a  general  provision,  not  to  bar  remedies,  or  try  or 
end  disputes  and  conflicting  claims  of  titles;  but  rather  for 
the  transfer  of  title,  upon  performance  of  certain  conditions 
without  notice,  hearing  or  trial,  on  behalf  of  the  owner  of  the 
better  paper  title. 

If  the  legislature  may  do  this,  I  am  unable  to  see  why  they 
may  not  transfer  my  property  upon  the  performance  of  other 
prescribed  conditions  or  required  acts. 

They  may  not  give  my  property  to  the  first  mau  who  will 
pay  the  taxes  upon  it,  with  or  without  my  default.     Naked 
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powers  must  be  strictly  executed  according  to  present: 
powers  and  modes.  Such  are  sales  for  the  non-payment  of 
taxes.  The  party  claiming  is  not  deemed  to  be  in  possession 
for  the  purposes  of  a  suit,  nor  will  an  action  lie  for  making 
claim  to  the  land.  There  is  no  apparent  remedy  by  action 
against  this  adversary,  claimant  and  tax-payer;  and  yet  the 
paramount  title  may  be  overthrown  and  the  land  transferred, 
to  one  "deemed  and  adjudged  to  be  the  legal  owner1  of  said 
vacant  and  unoccupied  lands,  according  to  the  purport  of  his  or 
her  paper  title." 

We  find  no  act  of  legislation  like  this,  nor  any  decision 
strongly  analogous.  The  strongest  is  the  act  of  1824,  of 
Pennsylvania,  and  the  case  of  Robb  v.  Bowen;  but  that  act 
authorized  an  action  against  the  purchaser,  without  possession. 
We  need  not  say,  whether  the  legislature  of  Illinois  could 
pass  such  an  act  as  that  of  Pennsylvania  of  1824,  but  we  have 
been  called  on  in  this  case,  and  have  been  compelled  to  hold 
that  there' is  no  power  under  the  constitution  to  provide  for 
the  transfer  of  title  from  one  to  another  claimant,  upon  the 
conditions  and  under  the  circumstances  in  the  act  mentioned. 
We  need  not  and  will  not  discuss  the  statutes  of  limitations, 
which  operate  as  bars  for  protection  of  possession.  Nor  need 
we  anticipate  what  construction  may  be  yet  put  upon  some, 
which  do  not  literally  imply  a  possession.  In  Pillow  v.  Roberts, 
13  How.  U.  S.  R.  477,  the  court  expressly  waive  the  conside- 
ration of  the  point,  whether  the  legislature  of  Arkansas 
intended  that  the  action  should  be  barred  in  five  years,  where 
the  purchaser  at  the  tax  sale  was  not  in  possession.  In  that 
case  he  had  had  five  years'  possession,  which  was  sufficient, 
without  resort  to  the  literal  terms  of  the  act. 

The  many  cases  referred  to  on  the  argument,  were  cases  of 
actual  possession,  and  which  can  therefore  throw  little  light 
upon  this  as  a  question  of  power. 

Judgment  affirmed  in  the  first  named  case,  and  reversed  in 
the  other,  and  the  cause  remanded. 
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Catharine  Getzler,  by  her  next  friend,  W.  Davis,  Plaintiff 
in  Error,  v.  Charles  S.  Saroni  et  al.,  Defendants  in  Error. 

ERROR  TO  COOK. 

Upon  a  bill  of  reviews,  only  the  record  of  the  proceedings  sought  to  be  reviewed, 
such  as  the  bill  answers,  and  decree  will  be  inspected,  for  error,  without  regard  to 
the  evidence  upon  which  the  decree  is  based,  (a) 

Where  a  married  woman  is  interested  in  a  chancery  proceeding,  her  husband  will 
answer  for  her,  unless  her  personal  answer  be  required;  if  her  interest  be  adverse 
to  that  of  her  husband,  or  for  other  special  reason  her  interests  may  demand  it,  the 
court  will,  on  application,  not  otherwise,  order  that  she  have  leave  to  answer  and 
defend  separately. 

Judgments  on  attachments  are  a  proper  foundation  for  equity  interposition,  to  set 
aside  a  conveyance  in  fraud  of  creditors. 

If  the  property  be  an  equitable  interest  only,  and  personal  service  cannot  be  had,  a 
party  may,  in  the  first  instance,  proceed  in  equity  to  recover  his  debt. 

A  wife,  during  the  lifetime  of  her  husband,  cannot  claim  the  benefit  of  the  home- 
stead exemption.  And  ii  the  husband  has  conveyed  the  homestead  to  delraud  cred- 
itors, the  conveyance  is  good  as  against  him 

This  bill,  filed  by  Catharine  Getzler,  in  Cook  Circuit  Court 
states  that,  on  the  12th  of  July,  A.  D.  1854,  the  defendants, 
Saroni  and  Isaac  H.  Archer,  filed  their  bill  in  chancery  in  said 
court,  complaining  that  in  October,  A.  D.  1851,  Andrew  Getz- 
ler, one  of  the  now  defendants,  became  indebted  irnto  them  in 
$110,  and  being  them  also  largely  involved  in  debt  to  other 
persons,  did,  January  1st,  1853,  abscond,  with  intent,  etc.,  to 
the  injury  of  the  said  complainants  therein,  and  others,  his 
creditors.  That,  on  January  3d,  1853,  said  complainant 
therein,  issued  an  attachment  from  said  court,  for  $198.34 
against  Andrew  Getzler,  which  was  levied  January  4th,  1853, 
upon  lot  seven,  in  block  forty-two,  in  the  original  town  of 
Chicago,  and  thereupon,  on  November  25th,  1853,  recovered 
judgment  for  $211.63  and  costs,  with  award  of  special  execu- 
tion; that  said  indebtedness,  10  said  complainants,  arose  Octo- 
ber 17th,  1851 ;  that  said  Andrew  Getzler  was  then  seized  in 
fee  ot  said  premises;  that  on  April  19th,  1852,  by  deed,  said 
Andrew  Getzler  did,  for  the  consideration  of  one  dollar, 
convey  unto  Caleb  D.  Fitz,  said  hereditaments,  but  in  trust 
nevertheless,  and  as  trustee,  for  the  now  complainant,  and  her 
heirs,  which  deed  was  filed  for  record  in  said  county,  May 
31st,  1852;  that  said  deed  was  made  without  any  good  and 
valuable  consideration  received  by  said  Andrew  Getzler  there- 
for, to  hinder,  delay  and  defraud  the  just  creditors  of  said 
Getzler,  among  whom  the  complainants  then  were,  in  the  col- 
lection of  their  several  and  respective  debts  against  him  ;  that 
at  the  time  said  Andrew  Getzler  was  largely  indebted  to  per- 
sons, to  the  complainant  therein  unknown,  and  that  said 
Andrew  Getzler  was    then    insolvent  and  unable  to  pay  his 

(a)     Gardner  v.  Emerson,  40  111.  R.  296. 
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debts ;  that  in  contemplation  of  such  insolvency,  and  well 
knowing  his  property  to  be  insufficient  to  pay  his  debts,  said 
Andrew  Getzler  combined  and  confederated  with  said  Fitz,  to 
defraud  as  well  those  persons  to  whom  he  was  indebted,  as 
those  to  whom  he  might  thereafter  become  indebted,  to  convey 
away  said  property  to  him,  said  Fitz,  in  trust  for  his  wife,  and 
with  that  intent  the  said  conveyance  was  made  to,  and  received 
by,  said  Fitz,  and  said  Catharine  Getzler:  that  the  said 
Andrew  Getzler  had  no  title  except  to  twenty  feet  of  said  lot; 
that  at  the  time  said  part  of  said  lot  was  in  Andrew  Getzler's 
actual  occupation,  and  remained  so  till  he  absconded,  and  up 
to  the  time  of  the  now-stating  bill,  the  family  of  the  said 
Andrew  Getzler  continued  to  reside  upon  it;  that  at  the  date 
of  the  said  conveyance,  it  was  worth  about  three  thousand 
dollars,  and  at  the  time  of  the  now-?tating  bill,  it  was  worth 
live  thousand  dollars;  that  divers  creditors  of  the  said  Andrew 
Getzler,  had  severally  attached,  returnable  to  said  May  term 
of  said  court,  among  other  things,  the  said  described  real 
estate;  that  some  of  said  creditors  had  recovered  judgment, 
and  levied  upon  said  property ;  and  that  judgment  had  not 
then  been  recovered  upon  the  other  of  said  attachments,  but 
tney  were  "then  pending.  That  at  the  March  term,  1854,  an 
order  was  made  distributing  the  proceeds  of  sale  among  all  of 
said  attaching  creditors;  that  said  real  estate  was  offered,  but 
not  sold  for  want  of  bidders;  that  it  ought  to  be  liable  to  said 
judgments,  but  that  in  consequence  of  said  conveyance  to  said 
Fitz,  it  could  not  be  offered,  and  the  purchaser  obtain  a  clear 
title,  without  the  aid  of  this  court;  and  the  said  bill  prayed 
that  said  conveyance  to  said  Fitz,  might  be  declared  void,  and 
that  the  sheriff  of  said  court  might  be  directed  to  sell  and 
convey  said  premises  under  said  executions,  according  to  law, 
and  for  process  against  Andrew  Getzler,  the  now  complainant, 
his  wife,  and  said  Caleb  D.  Fitz. 

That  defendants  in  that  suit  did  not  appear,  and  at  Novem- 
ber term,  1954,  they  were  ruled  to  plead,  etc.,  instanter,  the 
bill  was  taken  pro  confesso,  for  want  of  an  answer,  and  referred 
to  the  master  to  take  proofs,  report,  etc. 

That  on  January  6th,  1855,  a  decree  was  made  in  said  cause 
reciting  that  due  personal  service  had  been  had  on  the  said 
Andrew  Getzler,  Catharina  Getzler  and  Caleb  1).  Fritz,  and 
publication,  etc.,  had  been  duly  given  as  to  the  other  defend- 
ants, non-residents.  And  the  court  being  satisfied  as  well, 
etc.,  that  on  April  10th,  1S52,  the  said  Andrew  Getzler,  with- 
out any  good  and  valuable  consideration,  and  with  the  intent 
to  hinder,  delay  and  defraud  his  creditors,  among  whom  were 
the  complainants  in  that  cause,  made,  etc.,  unto  the  said  Fitz, 
Siid  deed,  and  reciting  that  at  the  time  of  making  said  deed, 
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said  Andrew  Getzler  was  largely  indebted,  and  among  others 
to  complainants,  and  to  the  firms  of  0.  Guthrie  &  Son,  G.  C. 
Treadwell  aud  Co.,  and  Mitchell  and  Allen,  which  said  indebt- 
edness still  remained  due  and  unpaid;  that  said  Getzler  was 
insolvent,  and  that  the  deed  was  made  to  defraud  the  parties 
to  that  suit,  and  future  creditors,  and  that  said  real  estate  had 
been  attached. 

It  was  declared  that  said  deed  was  fraudulent  and  void,  as 
against  said  parties  to  that  suit  who  had  attached,  and  that 
said  real  estate  be  liable  to  be  levied  and  seized  upon,  under 
said  attachment  suits,  and  sold  to  satisfy  the  amount  due  to  the 
attaching  creditors. 

Also,  that  said  real  estate,  or  such  as  might  be  necessary, 
be  sold  by  the  master  in  chancery,  in  the  manner  therein 
specified ;  and  in  case  no  redemption  be  made  within  fifteen 
months,  according  to  statute,  that  he  make  a  deed  to  the  pur- 
chaser, his  heirs  and  assigns;  proceeds  of  the  sale  to  be 
divided  among  the  creditors,  pro  rata,  and  the  honorable 
complainant,  among  others,  was  perpetually  enjoined  from 
dealing  with  said  property,  and  debarred  from  all  interest 
therein. 

.The  bill  of  Mrs.  Getzler  further  states,  that,  in  pursuance 
of  said  decree,  said  master  did  sell  said  premises  by  public 
vendue  to  one  William  T.  Burgess,  that  complainant  had  been 
informed,  and  believed  he  was,  merely  the  ostensible  pur- 
chaser, to  bid  in  the  property  for  the  said  attaching  creditors. 

That  complainant  was  at  the  time  of  the  filing  of  the  said 
bill  of  complaint,  the  wife  of  the  said  Andrew  Getzler,  and 
that  the  said  Andrew  Getzler  was  served  with  process  in  the 
said  suit,  and  during  all  the  time  of  the  pendency  of  that  suit; 
at  the  time  of  the  said  stated  rule  to  plead,  answer  or  demur; 
and  also,  at  the  time  of  the  taking  of  the  said  stated  bill  as  con- 
fessed ;  and  at  the  time  of  the  said  decree,  complainant  was, 
and  remained  and  then  was  the  wife  of  the  said  Andrew  Getz- 
ler, and  afe?ne  covert,  and  that  there  had  not  been  any  order 
in  the  said  stated  cause,  requiring  or  permitting  complainant 
to  answer  therein,  separate  and  apart  from  her  said  husband. 

That  before  the  commencement  of  the  said  stated  suit,  to  wit, 
on  October  1st,  1853,  Alfred  E.  Tilton,  Matthew  S.  Maloney 
aud  David  St.  Amand,  filed  their  bill  in  chancery,  in  the  cir- 
cuit court  of  the  United  States,  against  said  Fitz  and  complain- 
ant, praying  that  the  said  deed  to  said  Fitz  might  be  set  aside, 
and  declared  void  as  against  complainants.  That  said  last 
stated  bill  was  afterward  taken  as  confessed,  and  such  proceed- 
ings, by  default,  were  thereupon  had,  that  by  a  decree  of  the 
said  court,  made  and  entered  on  November  20th,  1854,  the 
.said  deed  was  declared  fraudulent  and  void  as   against  the 
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complainants  therein,  and  was  decreed  to  be  set  aside,  and 
held  inoperative  and  void  as  against  the  said  complainants, 
and  the  said  Fitz  was,  thereby,  ordered  to  convey  said  lot  to 
the  complainants  within  thirty  days  after  service  of  a  copy  of 
the  said  decree,  as  by  said  stated  bill,  etc.,  will  appear. 

That  on  March  10th,  1846,  said  premises  were  mortgaged 
by  the  said  Andrew  Getzler  and  wife,  to  the  city  of  Chicago, 
for  $600  and  interest.  That  the  time  for  the  redemption 
expired  long  before  the  commencement  of  any  of  said  stated 
attachment  suits,  but  that  no  redemption  had  been  made,  and 
that  the  only  interest  of  said  Andrew  Getzler  therein,  was  an 
equity  of  redemption,  and  that  he  had  not,  at  the  time  of  said 
suits,  any  legal  estate  whatsoever,  in  the  premises,  subject  to 
attachment.  That  before,  and  at  the  time  of  her  intermar- 
riage with  the  said  Andrew  Getzler,  complainant  was  possessed 
of  the  sum  of  $1,500.  and  upward,  which  was  appropriated 
by  the  said  Andrew  Getzler;  that  the  actual  consideration  for 
the  said  stated  deed  to  the  said  Fitz,  was  the  natural  love  and 
affection  of  her  said  husband  toward  her;  that  said  deed  was 
intended  also  to  operate  as  a  post-nuptial  settlement,  and  to 
convey  a  separate  estate  to  complainant,  and  not  to  hinder, 
delay  or  defraud  the  creditors  of  the  said  Andrew  Getzler; 
that  the  said  Andrew  Getzler  was  then  absent  from  the  State 
of  Illinois,  with  the  intention  of  returning  to  reside  there  ,and 
that  said  premises  had  been,  during  his  abs3nce  from  the  state, 
and  then  were,  and  constituted  the  sole  residence  and  homestead 
of  complainant,  and  her  family  of  children  by  said  Andrew 
Getzler;  that  on  said  master's  sale,  no  provision  was  made  for 
the  homestead  right  of  the  said  Andrew  Getzler  or  complain- 
ant, or  their  family.  States,  on  information  and  belief,  that 
the  indebtedness  of  the  said  Andrew  Getzler,  upon  which  the 
said  several  judgments  were  recovered,  except  said  claim  of 
the  said  Saroni  and  Archer,  accrued  subsequently  to  the  date, 
and  execution  and  recording  of  the  said  deed  to  said  Fitz,  and 
that  at  the  time  of  the  execution  and  recording  the  said  deed, 
there  were  no  liens  upon  the  said  described  property,  except 
said  stated  mortgage.  Alleges  the  following  grounds  of  error 
in  said  decree  of  said  circuit  court  of  Cook  county : 

First.  That  at  the  time  of  said  bill,  order  and  decree, 
complainant  was  a  feme  covert,  sued,  jointly  with  her  said 
husband,  and  that  no  order  was  taken  or  power  given  her  to 
answer  separately,  and  she  insists  that  her  rights  ought  not  to 
be  prejudiced  by  her  default  to  do  that  which  she  was  not 
authorized  to  do  by  law. 

Secondly.  That  at  the  time  of  the  commencement  of  the  said 
stated  suit  the  whole  subject  matter  thereof  was  lis  pendens  in 
the  circuit  court  of  the  United  States,  for  the  northern  district 
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of  Illinois,  on  the  chancery  side  thereof,  and  the  decrees  of  the 
two  courts  are  conflicting. 

Third.  That  the  said  Andrew  Getzler,  Caleb  D.  Fitz,  and 
complainant,  had  no  legal  estate  in  the  said  described  prop- 
erty, but  only  an  equity  of  redemption,  which  was  not  subject 
to  attachment  by  the  laws  of  this  state. 

Fourth.  That  the  deed  to  said  Fitz  was  made  upon  a  good, 
valid  and  sufficient  consideration  in  law,  and,  therefore,  ought 
not  to  be  set  aside. 

Fifth.  That  if  the  said  deed  were  liable  to  be  set  aside,  yet 
it  could  be  so  vacated  only  in  favor  of  the  person  or  persons, 
his  or  their  heirs,  successors,  executors,  administrators  or 
assigns,  whose  demands  or  interests  were  hindered  thereby, 
and  could  not  be  affected  by  indebtedness,  accrued  subse- 
quently to  the  executing  and  recording  of  the  said  deed. 

Sixth.  That  the  said  premises  are  the  homestead  of  said 
Andrew  Getzler,  complainant,  and  their  family,  and  that  no 
allowance  therefor  was  made  to  them. 

Seventh.  That  the  order  of  sale  by  the  master  in  chancery, 
and  the  sale  in  pursuance  of  that  order,  were  not  authorized 
by  the  statement  of  facts,  or  proofs  appearing  on  the  record, 
and  this  for  three  reasons  : 

First.  That  the  statute  law  prescribes  the  only  mode  of 
making  a  sale  of  property  attached,  for  the  benefit  of  the 
attaching  judgment  creditors,  namely,  by  the  sheriff  of  the 
county,  under  a  special  execution. 

Second.  That  the  actions  being  in  rem.,  the  attaching  cred- 
itors have  no  right  to  a  sale  of  the  property  until  they  had  at 
least  obtained  a  judgment  against  it,  but  that  the  sale  is 
ordered  not  only  of  so  much  as  might  be  necessary  to  pay 
the  judgment  recovered,  but  those  that  might  be  recovered 
thereafter. 

Third.  That  it  does  not  appear  by  the  said  bill,  or  the' 
proofs,  or  otherwise  in  the  records  of  the  said  cause,  that  the 
said  master's  sale  was  prayed  for,  nor  that  it  was  the  appro- 
priate or  expedient  relief  in  the  case,  and  that  the  decree  was 
taken  before  the  filing  of  the  master's  report. 

That  the  said  decree  is  otherwise  erroneous,  and  ought  to 
be  reversed. 

That  said  William  T.  Burgess  is  endeavoring  to  disturb 
complainant  in  the  possession  of  the  said  premises,  and  is 
attempting  to  carry  out  the  provisions  of  said  decree,  and  has 
filed  in  said  circuit  court  a  motion  for  a  writ  of  assistance,  to 
place  the  said  Burgess  in  possession  of  the  said  premises,  prays 
that  the  said  cause  may  be  reheard  upon  all  and  singular  the 
matters  aforesaid,  and  the  said  decree  be  reviewed,  and  be 
reversed,  and  the  said  sale,  etc.,  be   set  aside,  and  that,  in  the- 
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meantime,  until  further  judgment  of  this  court,  the  said  Saroni 
and  Archer  may  be  restrained  by  injunction  from  prosecuting 
said  decree,  and  also  for  attempting  to  procure  or  execute 
the  said  writ  of  assistance,  etc.,  and  for  further  relief,  etc. 

The  defendants  filed  a  general  demurrer  to  the  bill  for  want 
of  equity. 

The  demurrer  was  sustained  by  the  court,  and  complainant 
excepted. 

Decree  was  entered  dismissing  the  bill  for  want  of  equity. 
Complainant  excepted,  and  prayed  an  appeal. 

The  grounds  of  error  assigned  are  : 

The  sustaining  the  demurrer.  The  decree  dismissing  the 
bill. 

E.  Mentin,  for  Plaintiff  in  Error. 

W.  T.  Burgess,  for  Defendant  in  Error. 

Skinner,  J.  This  was  a  bill  of  review.  The  decree  sought 
to  be  reviewed  and  reversed,  in  connection  with  the  whole 
record,  discloses  that  Andrew  Getzler,  the  husband  of  this 
complainant,  in  1851,  was  seized  in  fee  of  the  real  estate  men- 
tioned, and  was  then  largely  indebted  to  Saroni  and  Archer, 
and  others,  defendants  to  this  bill,  and  was  insolvent;  that  in 
1852  said  Andrew,  combining  and  confederating  with  Fitz 
and  this  complainant  to  hinder,  delay  and  defraud  his  cred- 
itors, conveyed  the  property  to  Fitz,  without  consideration, 
and  in  trust,  for  this  complainant,  his  wife,  and  her  heirs; 
that  in  1  853  said  Andrew  absconded  and  departed  the  state, 
leaving  this  complainant  and  family  in  possession  of  the  prop- 
erty at  their  residence,  and  who  continus  to  occupy  it;  that  in 
1854  Saroni  and  Archer,  and  the  other  creditors  named,  defend- 
ants to  that  bill,  sued  out  writs  of  attachment,  at  law,  on  their 
respective  debts,  against  the  estate  of  said  Andrew,  returnable 
to  the  same  term  of  court,  which  were  levied  upon  the  prop- 
erty in  controversy,  and  obtained  judgments  for  their  several 
debts  against  the  property ;  that  the  court  made  an  order  that 
the  proceeds  of  the  property  attached  be  applied  to  the  satis- 
faction of  the  several  judgments  pro  rata,  and  that  the  prop- 
erty could  not  be  sold  at  law,  under  said  judgments,  for  its 
value,  in  consequence  of  the  fraudulent  conveyance  to  Fitz. 
That  record  as  shown  by  this  bill,  further  discloses  that  Saroni 
and  Archer  were  complainants  therein,  and  said  Getzler  and. 
wife,  said  Fitz  and  the  other  creditors  named,  of  Getzler, 
defendants  therein ;  that  upon  due  service  and  default  the  bill 
was  taken  for  confessed;  that  the  conveyance  from  Getzler  to 
Fitz  was  decreed  fraudulent  and  void  as  against  the  creditors 
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of  Getzler,  complainants  and  defendants  in  that  bill,  and 
ordered  to  be  sold  by  the  master  in  chancery,  and  the  proceeds 
thereof  applied  to  the  satisfaction  of  the  several  judgments  in 
attachment,  according  to  the  order  of  the  court  (of  law  in 
relation  to  the  apportionmpnt)  anions:  the  judgments  in  attach- 
ment; that  no  order  was  made  prior  to  that  bill  being  taken 
for  confessed,  requiring  or  allowing  this  complainant,  as  a 
feme  covert  defendant  joined  with  her  husband,  to  answer 
aud  defend  separately ;  and  that  no  notice  was  taken  of  any 
homestead  exemption  rights  of  Getzler  or  family  in  the 
property. 

Other  matters  not  appearing  by  the  record  of  that  proceed- 
ing, are  alleged  in  this  bill  for  cause  of  review  and  reversal, 
which  we  shall  not  notice,  as  this  bill  is  filed  as  of  right  and 
without  lea^e.  In  such  case,  the  record  of  the  proceeding 
sought  to  be  reviewed,  the  bill,  answers  and  decree  can  only 
be  looked  ir  to  to  see  if  there  be  error  in  the  decree,  and  with- 
out regard  to  the  evidence  upon  which  the  decree  is  based. 
Whiting  v.  Bank  of  United  States,  13  Pet.  R.  6. ;  Perry  v. 
Phillips,  18  Vesey  R  ,  178  ;  Story's  Eq.  PI.  Sees.  403  to  409. 

The  question,  then,  arising'  upon  this  record  is,  whether 
there  is  error  apparent  in  the  decree,  appearing  from  inspection 
of  the  record,  and  without  reference  to  the  evid-  nee. 

Where  married  women  are  interested,  the  general  rule  is, 
that  their  husbands  must  be  joined  with  them  as  defendants; 
and  the  husband  may  answer  for  himself  and  wife,  unless  her 
personal  answer  be  required,  or  the  court,  on  application,  on 
her  behalf,  or  that  of  her  husband,  or  of  some  other  party,  for 
cause  appearing,  shr  uld  otherwise  order.  Where  the  married 
woman  has  a  separate  or  distinct  interest  in  the  subject  matter 
of  the  bill,  where  her  interest  is  adverse  to  that  of  the  hus- 
band, where  the  husband  does  not  fairly  make  defense,  or  for 
other  cause  shown,  the  court  will,  on  her  application,  order 
that  she  be  at  liberty  to  answer  and  defend  separately. 

So,  for  cause  shown,  or  special,  circumstances  appearing,  the 
court  will,  on  application  of  any  party  in  interest,  require  such 
separate  answer. 

But  it  is  not  necessary  in  any  case  where  the  wife  is  made 
partv  defendant  with  her  husband,  that  an  _order,  without 
application  for  that  purpose,  be  made  allowing  or  requiring 
her  to  answer  separately  from  her  husband.  Story's  Eq.  PI. 
Sees.  71,  72:  L-avit  v.  Gmger,  1  Paige  R.  422;  1  Daniel's 
Chv.  Prac,  190,  191,  192,  193,  548  and  549;  Lingan  v.  Hen- 
derson^ Bland.  R.  421;  1  Smith's  Chy.  Prac.  101,  102, 
145,  146,  193,  194  and  254;  Perinea.  Svwine,  1  Johns.  Chy. 
R.  24;  Ferguson  v.  Smith,  2  ibid.  139 ;  English  v.  Roche,  6 
Porter  (L.)  t>2. 
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The  judgments  in  attachment  were  a  proper  foundation  for 
equity  interposition.  The  property  having  been  conveyed  to 
hinder  and  defraud  creditors,  the  conveyance  was  void  as 
against  existing  and  subsequent  creditors,  and  therefore, 
subject,  in  their  favor,  to  attachment  at  law,  the  same  as  if  no 
such  conveyance  had  been  made.  Story's  Eq.  Com.  Sees. 
353,  361;    Greenway  v.  Thomas,  14  111.  R.  271. 

The  party  as  to  whom  such  conveyance  is  void,  if  the  debtor 
is  liable  to  attachment,  may  proceed  by  that  remedy  against 
the  property  so  fraudulently  conveyed,  obtain  his  judgment 
and  go  into  equity  to  remove  the  conveyance  out  of  the  way 
of  his  execution,  or  to  subject  the  property  to  sale  in  satisfac- 
tion of  the  judgment,  by  decree  in  equity;  and,  if  the  piop- 
erty  be  not  subject  to  attachment  at  law,  being  an  equitable 
interest  only,  and  personal  service  cannot  be  obtained  on  his 
debtor,  so  that  he  is  without  remedy  at  law  for  the  establish- 
ment of  his  debt,  he  may,  in  the  first  instance,  go  into  equity, 
establish  his  debt  and  have  satisfaction  out  of  the  equitable 
in  erest,  14  111.  R.  271 ;  Russell  v.  Clark,  7  Cranch.  R.  69  ; 
Ishmael  v.  Parker,  13  111.  R.  324;  Farnsworth  v.  Strasler, 
12  ibid.  482 ;   Miller  v.  Davidson,  3  Gilm.  R.  518. 

The  wife,  while  the  husband  is  living,  cannot  claim  the 
benefit  of  the  statute  exempting  homesteads  from  forced  sale 
against  the  husband.  It  is  for  him,  while  living,  to  claim,  if 
he  chooses,  the  benefit  of  the  statute,  and  if  he  does  not  the 
wife  cannot  enforce  the  exemption.  Beside,  the  property  being 
conveyed  to  hinder  and  defraud  creditors,  was  good  as  against 
the  husband,  the  grantor.  He,  therefore,  could  not  claim  the 
exemption  of  the  statute  in  regard  to  that  property.  Cassell 
v.  Williams,  12111.  R,  328>> 

The  demurrer  to  the  bill  of  review  was  properly  sustained; 
and  the  decree  is  affirmed. 

(a)    But  see  act  of  1S57,  p.  119.    Phelps  v.  SpriBgfield,  39  111.  B.  86;  White©.  Clark, 
36  m.  B.  285. 
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Alexander  McCoy,  Appellant,  v.  Eleanor  Morrow,  Appellee. 

APPEAL  FROM  PEORIA. 

A  creditor  will  be  considered  to  have  waived  his  lien  upon  the  property  of  an  intestate, 
if  he  does  not  pursue  his  remedy  in  a  reasonable  time.  If  prosecuted  in  a  reasonable 
time  the  lien  will  be  good  against  purchasers  from  heirs  or  devisees. 

Although  there  is  not  an  express  statute  of  limitations  within  which  such  a  lien  may 
be  enforced,  it  would  seem  by  analogy  to  the  lien  of  judgments,  and  the  limitations 
for  entry  upon  and  recovery  of  lands,  that  seven  years  from  the  death  of  an  intes- 
tate should  bar  such  liens. 

The  law  will  not  favor  liens  upon  lands,  of  which  the  public  records  do  not  furnish, 
notice. 

In  support  of  rights  claimed  and  enjoyed  without  interruption  for  twenty  years,  the 
law  will  presume  all  debts  and  demands  to  have  been  satisfied. 

It  is  the  duty  of  administrators  to  interpose  the  presumptions  and  positive  limitations 
of  law  against  claims  presented  for  allowauce;  but  their  omission  to  do  so  will  no* 
entirely  prelude  others  affected  by  the  neglect  from  all  protection. 

The  judgment  of  a  court  having  jurisdiction,  allowing  claims,  is  conclusive  when 
brought  in  question  collaterally;  but  this  rule  has  no  application  to  the  lien  set  up 
against  property  in  other  hands,  out  of  which  satisfaction  is  sought. 

It  is  the  policy  of  the  law  to  give  security  to  titles,  and  it  will  not  allow  the  revival  of 
dormant  demands  to  jeopardize  long  established  rights. 

This  suit  was  brought  by  the  plaintiff  to  recover  the  posses- 
sion of  the  undivided  half  of  the  south-east  quarter  of  section 
number  twenty,  in  township  number  eleven,  north  of  the  base 
line  of  range  number  seven  east  of  the  fourth  principal  meri- 
dian, in  Peoria  county. 

It  was  agreed  between  the  parties  to  this  suit  that  the  said 
plaintiff  claims  title  to  the  undivided  half  of  said  land,  under 
the  following  described  chain  of  title,  viz. : 

Patent  from  the  United  States  to  Allen  Sterdevant,  dated 
December  15th,  1817. 

A  deed  from  Allen  Sterdevant  to  Ebenezer  T.  Warren, 
dated  August  11th,  1818,  which  deed  was  duly  recorded  in 
the  state  recorder's  office,  soon  after  its  execution. 

That  said  Ebenezer  T.  Warren  departed  this  life  on  or  about 
the  10th  day  of  August,  1830,  in  the  county  of  Adams,  in  the 
State  of  Illinois.  That  said  Ebenezer  T.  Warren  left,  as  his 
sole  heirs,  him  surviving,  John  Warren  and  Ann  W.  Warren, 
since  intermarried  with  William  M.  Vaughn,  they  being  his 
only  children  and  heirs. 

A  deed  from  Ann  W.  Vaughn  and  William  M.  Vaughn  to 
Henry  Warren,  bearing  date  May  1st,  1849,  conveying  by 
quit  claim  "all  the  right,  title  and  interest  which  we  may  have 
(the  said  Ann  W.  Vaughn  and  William  M.  Vaughn)  in  any 
way  in  any  lands  that  were  formerly  owned  by  said  Ebenezer 
T.  Warren,  or  in  which  said  Warren  had  any  title  or  interest, 
in  the  counties  of  Peoria,  Warren,  Knox,  Fulton,  Mercer, 
Adams,   McDonough,   Schuyler,   Pike,   Calhoun  and  Putnam, 
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or  in  any  other  lands  in  the  Military  Tract,  in  the  State  of 
Illinois,"  which  deed  was  recorded  in  the  recorder's  office  of 
Peoria  county,  on  the  29th  day  of  March,  1855. 

That  said  Henry  Warren,  by  deed  bearing  date  June  10thr 
1854,  conveyed  to  Alexander  McCoy,  the  plaintiff,  all  his  right, 
title  and  interest  to  the  S.  E.  20,  T.  1 1  N.,  7  E.,  being  the  land 
in  controversy,  which  deed  has  never  been  recorded. 

That  the  declaration  in  this  suit  was  served  on  the  defend- 
ant on  the  23d  day  of  November,  1855,  and  filed  in  court 
December  11th,  1855,  at  the  November  term  of  the  Peoria 
County  Circuit  Court,  1855;  and  that  defendant  was  is  pos- 
session of  the  premises  at  the  time  the  declaration  was  served. 

It  was  further  agreed  between  the  parties  to  this  suit,  that 
the  defendant  claims  title  to  said  tract  of  land,  as  follows,  to 
wit: 

That  said  Ebenezer  T.  Warren  died  intestate,  on  or  about 
the  10th  day  of  August,  A.  D.  1830,  in  the  county  of  Adams, 
State  of  Illinois. 

That  letters  of  administration  or  the  estate  of  said  Ebenezer 
T.  Warren,  deceased,  were  duly  granted  to  Willard  Keys,  by 
the  probate  judge  of  Adams  county,  Illinois,  on  the  28th  day 
of  October,  1830. 

That  an  inventory  and  appraiser's  bill  of  the  personal  prop- 
erty  and  effects  of  the  said  Ebenezer  T.  Warren  was  duly 
made  and  filed  in  the  probate  court  of  Adams  county,  afore- 
said, by  said  administrator,  in  due  time,  and  according  to  law. 

That  a  sale  bill  of  the  personal  property  and  effects  oi  the 
said  Ebenezer  T.  Warren,  deceased,  was  duly  filed  by  the  said 
administrator,  in  said  probate  court. 

That  a  final  settlement  of  said  estate  was  made  by  the  said 
administrator,  on  the  5th  day  of  December,  1^37,  so  far  as  the 
effects  had  been  inventoried  and  claims  had  been  filed  and 
allowed  against  said  estate. 

That  no  inventory  of  any  real  estate  owned  by  said  Ebenezer 
T.  Warren,  at  the  time  of  his  decease,  had  been  made  and 
filed  in  the  court  of  probate  at  any  time  prior  to  the  final 
settlement  of  said  administrator,  as  mentioned  in  number  five 
of  this  agreement,  as  above  stated. 

That  on  the  29th  day  of  August,  A.  D.  1855,  the  said  Wil- 
lard Keys,  administrator  of  said  estate  of  Ebenezer  T.  Warren, 
deceased,  filed  in  the  county  court  of  Adams  county,  Illinois, 
an  inventory  of  the  real  estate  belonging  to  the  estate  of  said 
Ebenezer  T.  Warren,  deceased,  in  which  inv.  ntory  is  the  said 
S.  E.  20,  T.  11  N.,  4  E.,  the  land  in  controversy. 

That  at  the  August  term  of  the  county  court  of  Adams 
county,  1855,  there  was  a  claim  duly  filed,  proved,  and  allowed 
in  said  court,  in  favor  of  John  Ware,  for  the  use  of  William 
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C.  Goudy,  against  the  estate  of  Ebenezer  T.  Warren,  deceased, 
for  the  sum  of  eight  thousand  eight  hundred  and  thirty- eight 
dollars.  And  also,  at  the  same  term  of  court,  another  claim 
was  proved  and  allowed  against  said  estate,  in  favor  of  the 
Kennebeck  bank,  for  the  use  of  William  C.  Goudy,  for  the  sum 
of  ten  thousand  one  hundred  and  forty-five  dollars,  making  in 
all  the  sum  of  eighteen  thousand  nine  hundred  and  eighty-three 
dollars. 

That  at  a  term  of  the  county  court  of  Adams  county,  Illinois, 
held  on  Monday,  the  7th  day  of  January,  1856,  pursuant  to 
law,  the  said  Willard  Keys,  administrator  of  said  Ebenezer 
Warren,  deceased,  presented  his  petition  for  authority  to  sell 
the  real  estate  of  which  the  said  Ebenezer  T.  Warren  died 
seized,  to  pay  the  debts  of  said  deceased,  which  petition  was 
against  John  Warren,  Ann  W.  Vaughn,  and  William  M. 
Vaughn,  sole  heirs  at  law  of  said  Ebenezer  T.  Warren, 
deceased. 

That  ai  the  said  January  term  of  said  count}'  court  of  Adams 
county,  held  on  the  7th  day  of  said  month,  1856,  on  the  pre- 
sentation of  said  petition,  and  the  said  defendants,  and  all 
other  persons  interested,  being  duly  notified  according  to  law, 
by  publication  in  the  Quincy  Herald,  a  newspaper  published 
in  the  city  of  Quincy,  in  the  county  of  Adams,  and  State  of 
Illinois,  for  three  weeks  successively,  commencing  at  least 
six  weeks  before  the  presentation  of  said  petition,  of  the  inten- 
tion of  said  administrator  of  presenting  the  same  to  said  court 
for  the  sale  of  the  whole  or  so  much  of  the  real  estate  of  which 
said  Ebenezer  T.  Warren  died  seized,  as  will  be  sufficient  to 
pay  the  debts  of  said  deceased,  and  requiring  all  persons  inter- 
ested in  the  real  estate  of  said  deceased  to  show  cause  why  the 
real  estate  should  not  be  sold  for  the  purpose  of  paying  the 
debts  of  said  deceased,  in  pursuance  of  the  statute  in  such  case 
made  and  provided.  The  said  court  rendered  a  decree  for  the 
sale  of  the  real  estate  of  which  the  said  Ebenezer  T.  Warren 
died  seized,  aud  as  mentioned  and  described  in  said  petition 
(in  which  petition  was  mentioned  and  described  the  said  S.  E. 
20,  T.  11  N.,  7  E.),  or  so  much  thereof  as  may  be  necessary  to 
pay  the  debts  of  said  deceased. 

That  said  Willard  Keys,  administrator  as  aforesaid,  in  pur- 
suance of  said  decree,  proceeded  to  sell  said  tract  of  land, 
having  given  the  notice  required  by  law,  and  at  the  place 
mentioned  in  said  decree,  did,  on  the  16th  day  of  April,  1856, 
at  the  door  of  the  court  house  in  the  city  of  Peoria,  expose  at 
public  vendue,  the  said  S.  E.  20,  T.  11  N.,  7  E.,  between  the 
hours  of  ten  o'clock  A.  M.,  and  two  o'clock  P.  M.  of  said  day, 
in  pursuance  of  the  terms  of  said  decree,  and  struck  off  and 
sold  said  tract  of  land  to  Eleanor  Morrow,  said  defendant  in 
33 


522  OTTAWA, 

McCoy  v.  Morrow. 


this  suit,  for  the  sum  of  two  hundred  and  ninety-eight  dollars, 
she  being  the  highest  and  best  bidder  therefor.  That  said 
McCoy  was  present  at  the  sale,  and  gave  notice  to  all  bidders 
at  the  sale  that  he  claimed  title  to  the  one-half  of  said  land 
under  conveyances  from  said  Yaughn  and  wife. 

That  said  Willard  Keys,  administrator  as  aforesaid,  in  pur- 
suance of  said  sale  so  made  by  him  on  the  said  16th  day  of 
April,  1856,  did  make,  execute  and  deliver  to  said  Eleanor 
Morrow,  a  deed  for  the  above  described  premises,  which  deed 
recites  at  large  the  said  decree  so  rendered  as  aforesaid. 

The  case  was  submitted  to  the  court  without  the  intervention 
of  a  jury,  and  the  court  found  the  issue  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial,  which  motion  was 
overruled,  and  the  court  rendered  judgment  in  favor  of  the 
plaintiff,  and  against  the  said  defendant,  to  which  decision  of  the 
court  the  defendant  excepted  and  appealed  to  the  supreme  court. 

The  appellant  assigns  for  error,  that  the  court,  on  the  facts 
in  evidence,  should  have  rendered  judgment  in  favor  of  the 
defendant,  and  against  the  plaintiff. 

Powell  and  Hopkins,  for  Appellant. 

Groves  and  McCoy,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  ejectment,  in  which  the 
plaintiff  below  claimed  the  undivided  half  of  S.  E.  20,  11  N., 
7  E.,  in  Peoria  county. 

The  cause  was  tried  upon  an  agreed  state  of  facts,  without 
the  intervention  of  a  jury,  and  the  plaintiff  recovered  the 
interest  in  the  land  claimed.  The  facts  agreed  are,  that 
Ebenezer  T.  Warren,  in  1830,  died  seized  in  fee,  of  the  quar- 
ter section  of  land,  leaving  John  and  Ann  Warren  his  sole 
heirs;  that  Ann,  in  1849,  conveyed  her  interest  therein  to 
Henry  Warren,  which  conveyance  was  recorded  in  Peoria 
county,  in  March,  1855;  that  Henry  Warren,  in  1854,  con- 
veyed his  interest  in  the  land  to  the  plaintiff  below;  that  in 
1830  letters  of  administration  on  the  estate  of  Ebenezer  T. 
Warren  were  duly  granted  in  this  state  to  Willard  Keys; 
that  final  settlement  of  said  estate,  so  far  as  inventoried,  was 
made  in  1837;  that  in  August,  1855,  said  Keys  filed  in  the 
court  where  administration  was  granted,  an  inventory  of  real 
estate,  of  which  the  said  intestate  died  seized,  lying  in  this 
state,  among  which  was  this  tract  of  land,  no  previous  inven- 
tory of  real  estate  having  been  filed ;  that  at  the  time  last 
named  claims  were  filed  and  allowed  against  said  estate, 
amounting  to  over  $18,000:  that  in  January,  1856,  said  Keys, 
upon  due  notice  and  application,  obtained  from  the  court  where 


APEIL  TEEM,  1857.  523 

McCoy  v.  Morrow. 

administration  was  granted,  an  order  for  the  sale  of  this  land, 
among  other  lands,  for  the  payment  of  debts ;  and  that  after 
due  notice,  and  in  pursuance  of  said  order,  Keys,  in  April, 
1856,  sold  and  conveyed,  as  such  administrator,  the  tract  of 
land  to  the  defendant  below. 

Unless  the  proceedings  of  administration,  and  the  convey- 
ance thereunder  to  the  defendant  defeated  the  title  of  the 
plaintiff,  the  judgment  below  must  be  affirmed. 

Creditors  have  a  lien,  in  this  state,  against  the  estate  of  their 
deceased  debtors,  for  satisfaction  of  their  debts,  and  which 
they  may  enforce,  through  administration,  even  against  pur- 
chasers from  heirs  or  devisees.  Vansycklew  Richardson,  13 
111.  R.  171.  And  there  is  no  statute  interposing  any  limitation 
of  time  within  which  the  lien  must  be  enforced.  /  The  ques- 
tions then  arc,  will  delay  and  laches  of  the  creditor  destroy 
his  lien  and  right  to  pursue  the  land  of  which  his  debtor 
died  seized,  in  the  hands  of  the  grantee  of  the  heir  holding 
under  conveyance  duly  recorded;  and,  if  so,  in  what  period 
of  time  ?<«>   ■ 

The  motion  that  this  lien  is  perpetual,  and  may  be  enforced 
at  any  time  against  land,  after  alienation  by  the  heir,  is  wholly 
inadmissible.  Such  a  rule  would  render  titles  to  land  insecure 
to  a  vast  extent;  and  no  man  who  holds  land  derived  through 
heirs  or  devisees,  after  having  exhausted  all  the  means  the 
law  affords  for  the  ascertainment  of  the  validity  of  his  title, 
and  the  existence  of  liens  and  incumbrances  against  the  lands, 
could  be  reasonably  certain  that  he  would  not,  after  the  lapse 
of  years,  be  stripped  of  his  title  through  such  a  secret  lien, 
without  actual  notice  or  means  of  defense.  At  any  period  his 
lands  might  be  demanded  and  finally  wrested  from  him  or  his 
heirs,  by  force  of  a  conveyance  under  judicial  order  and  sale, 
obtained  without  notice,  in  fact,  and  founded  on  an  apparent 
debt  against  some  unknown  person,  for  years  in  the  grave, 
through  whom  his  title  had  passed,  and  which  debt  had  been 
hunted  or  trumped  up  for  that  special  purpose.  What  is  here 
supposed  is  not  intended  as  a  censure  of  anything  appearing 
in  this  case,  but  it  is  justified  by  facts  well  understood  in  some 
portions  of  the  state.  Men's  rights  of  property  cannot  be  thus 
preyed  upon,  in  a  country  where  the  law  is  founded  on  prin- 
ciples of  justice,  and  rationally  administered. 

There  are  few  greater  public  misfortunes  than  insecurity  of 
titles  to  landed  property.  It  paralyzes  industry  and  destroys 
that  incentive  to  labor  and  enterprise,  which  a  reasonable  cer- 
tainty of  just  reward  alone  will  create,  arid  upon  which 
depends  the  public  and  private  prosperity. 

The  policy  of  our  law  is  to  afford  notice  through  public 
offices  and  records,  of  liens  against  lands,  and  the  law  will  not 

(a)     Unknown  heirs  of  Longworthy  v.  Baker,  23  111.  R.  491. 
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favor  liens  of  which  it  has  provided  no  public  notice.  Nor 
does  the  law  favor  stale  demands  and  rights  slept  on,  until 
other  rights  and  interests  have  arisen  and  become  involved, 
which,  from  lapse  of  time  and  consequent  difficulty  of  proof, 
may  be  jeopardized  by  the  setting  up  and  sustaining  of  the 
former. 

It  is  also  a  rule,  both  at  law  and  in  equity,  that  where  one  of 
several  persons  must  suffer,  the  loss  shall  fall  on  him  to  whose 
fault  it  is  attributable. 

And  in  support  of  possessions  and  rights  long  claimed,  and 
enjoyed  without  interruption,  the  law  will  presume  grants,  or 
satisfaction  of  demands.  After  the  lapse  of  twenty  years, 
debts  of  whatever  degree  are  presumed  to  have  been  satisfied, 
and  this  presumption  will  defeat  a  recovery  on  them,  unless 
rebutted  by  proof.  By  our  limitation  statute,  actions  for  debts, 
generally,  are  barred  in  sixteen  years,  and  in  some  cases  in  a 
much  less  period,  after  cause  of  action  accrued. 

Entry  upon,  and  action  for  the  recovery  of  land  adversly 
possessed  under  claim  of  right,  for  twenty  years,  are  barred  by 
our  law.  Seven  years,  also,  bars  entry  and  action  where  the 
land  is  adversely  possessed  during  that  period,  under  certain 
circumstances.  The  lien  of  judgments  against  land  ceases 
after  the  lapse  of  seven  years  from  their  rendition. 

In  short,  the  policy  of  our  law  is  repose  and  security  of  titles 
and  estates,  against  dormant  claims. 

It  is  true  that  it  is  the  duty  of  administrators  to  interpose 
the  presumptions  and  positive  limitations  of  the  law  against 
claims  presented  for  allowance,  and  coming  within  their  pur- 
view; and  that  the  judgment  of  a  court  having'  jurisdiction  to 
adjudicate,  allowing  claims  against  an  estate,,  is  conclusive, 
were  brought  in  question  in  a  mere  collateral  proceeding;  but 
these  rules  have  nothing  to  do  with  the  lien  of  the  claim  or 
debt  on  the  property  out  of  which  satisfaction  is  sought. 

In  this  case  some  twenty-five  years  had  elapsed  after  the 
death  of  the  debtor,  before  filing  the  claims  for  allowance,  and 
some  eighteen  after  final  settlement  of  administration  had 
elapsed  before  the  filing  of  the  claims,  and  the  revival  of 
administration  for  the  purpose  of  proceeding  against  lands  for 
their  satisfaction;  and  in  the  meantime,  and  nineteen  years 
after  the  death  of  the  debtor,  the  heir  conveyed  the  land,  and 
the  purchaser  holds  under  the  heir  by  deed  duly  recorded, 
before  any  step  had  been  taken  by  the  creditors  to  enforce 
their  claims. 

The  creditor,  under  our  law,  has  ample  means  of,  without 
delay,  compelling  administration,  and,  through  administration, 
subjecting  the  debtor's  estate,  real  and  personal,  to  the  pay- 
ment of  the  debts  against  the    estate.     If  he  fails  to  do  so 
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within  a  reasonable  time,  he  will  be  held  to  have  waived  his 
lien  against  property  descended,  and  the  grantee  of  the  heir 
will  take  the  title,  discharged  of  the  lien.  It  is  not  necessary 
in  this  case  to  decide  what  shall  be  a  reasonable  period  of  time 
for  that  purpose ;  for  here  the  delay  is  so  great  as  to  leave  no 
room,  either  from  adjudged  cases,  or  the  analogies  of  our  law, 
for  question.  It  seems  to  me  that  that  certainty  in  the  law  so 
necessary  to  enable  the  citizen  to  know  his  rights  of  property — 
by  aralogy  to  the  lien  of  judgments  and  the  limitations  of 
entry  upon  and  action  for  the  recovery  of  lands — requires  the 
application  to  this  case  of  the  fixed  period  of  seven  years  from 
the  death  of  the  ancestor.  The  court,  however,  waiving  this 
point,  hold  upon  this  record  that  the  purchaser  from  the  heir 
took  the  title,  discharged  of  all  lien  on  account  of  the  debts  of 
the  ancestor.  - 

The  view  we  take  is  sanctioned  in  the  following  cases  :  Gore 
w.  Brazier,  3  Mass.  R,  523,  5  42  ;  Wyman  v.  Brigdcn,  4:  ibid. 
150,  155;  Sumner  v.  Child,  2  Conn.  R.  607;  Ricardv.  Wil- 
liams, 7  Cranch's  R.  59  ;  Van  Syckle  v.  Richardso?i,  13  111. 
R.  171,  173. 

Judgment  affirmed. 


William  Eaton  et  al,  Executors  of  Joseph  Machin,  deceased, 
Plaintiffs  in  Error,  v.  William  F.  Bryan,  Defendant  in 
Error. 

ERROR  TO  PEORIA. 

The  executor  of  any  deceased  person,  who  shall  have  made,  in  his  life  time,  a  con- 
tract for  the  conveyance  of  any  land,  must,  in  the  petition  for  a  decree  to  exeeute 
such  conveyance,  make  the  heirs  parties  to  such  proceedings,  (a) 

The  thirty-fourth  section  of  chapter  twenty-four,  revised  statutes,  is  to  be  so  con- 
strued as  to  make  the  hens  parties  to  the  proceedings  therein  mentioned.  (6) 

The  petition  of  plaintiffs  in  error,  as  executors  of  the  tetst 
will  and  testament  of  Joseph  Machin,  deceased,  states  that 
said  Joseph  Machin,  during  his  life  time,  on  27th  of  Septem- 
ber, 1852,  made,  and  delivered  unto  William  F.  Bryan,  a 
•contract  under  seal  for  the  conveyance  of  certain  land  for  a 
valuable  consideration.  The  petition  shows  that  the  considera- 
tion has  been  fully  paid,  discharged  and  fulfilled  by  said 
Bryan ;  that  said  Bryan  has  not  assigned  or  transferred  con- 
tract, and  now  demands  deed.  The  petition  further  shows 
that  no  deed  to  Bryan  was  made  during  the  life  time  of 
-Machin,  nor  has    been   made    since    by   his   heirs,    therefore 

(a)     Duncan  v.  Wickliffe.  4  Scam.  R.  452. 
.(b)      Burger  *.  Potter,  32  111 .  R.  6*5. 
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petitioners  pray  a  decree  authorizing  them,  or  one  of  them,  to 
make,  execute,  acknowledge  and  deliver  the  deed  of  conveyance 
to  which  said  Bryan  is  entitled. 

A  notice  to  Bryan  of  the  filing  of  the  above  petition,  etc.r 
filed  18th  day  of  March,  1857. 

Said  Bryan  appeared  on  the  same  day,  and  filed  a  demurrer 
to  the  petition,  for  that,  while  the  facts  alleged  were  true,  the 
heirs  and  devisees  of  the  deceased  had  not  been  made  parties 
to  the  petition,  nor  did  it  appear  that  they  had  notice  of  the 
proceeding. 

Petitioners  joined  in  demurrer. 

The  demurrer  -was  heard  by  the  court  and  sustained.  The 
petitioners  not  asking  leave  to  amend,  the  petition  was  dis- 
missed, with  judgment  for  costs,  against  the  petitioners,  by 
Davis,  Judge,  at  March  term,  1857,  of  the  Peoria  Circuit 
Court. 

C.  C.  Bonney,  for  Plaintiff's  in  Error. 

W.  F.  Bryan,  pro  se. 

Caton,  J.  This  was  an  application  by  executors  for  a 
decree  authorizing  them  to  make  a  conveyance  of  real  estate, 
which  had  been  sold  by  their  testator,  in  his  life  time,  under 
the  thirty-fourth  section  of  chapter  twenty-four,  revised  stat- 
utes.    That  section  is  this : 

"The  executors,  administrators  or  heirs  of  any  deceased 
person,  who  shall  have  made  such  contract,  bond  or  mem- 
orandum, in  writing,  as  aforesaid,  in  his  life  time,  for  the 
conveyance  of  land,  for  a  valuable  consideration,  when  such 
consideration  has  been  paid  and  fulfilled,  as  aforesaid,  may, 
upon  application,  in  writing,  obtain  such  decree  as  aforesaid, 
upon  giving  notice  to  the  party  to  whom  such  deed  is  intended 
to  be  made,  and  under  the  same  condition  as  is  provided  in 
this  chapter." 

The  other  provisions  of  the  statute  referred  to  are  the  three 
sections  immediately  preceding.  Sections  thirty-one  and  thirty- 
two  provide  that  the  purchaser  of  such  land,  for  which  he 
holds  a  contract,  executed  by  the  deceased,  may  proceed  in 
chancery,  and  get  a  decree  ;  that  the  executor  or  administrator 
shall  execute  the  conveyance  in  pursuance  of  the  contract; 
and  section  thirty-three  requires  that  the  heirs  shall  be  made 
parties  to  such  proceeding.  The  question  now  is,  whether 
they  should  also  be  made  parties  in  this  proceeding.  The 
section  provides  expressly  that  notice  shall  be  given  to  the 
party  to  whom  the  deed  is  intended  to  be  made,  but  is  silent 
about  notice  to  the  heirs,  but  it  provides  that  the  decree  shalL 
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be  made  "under  the  same  condition  as  is  provided  in  this 
chapter."  One  of  these  conditions  is,  as  we  have  seen,  that 
the  heirs  shall  be  made  parties  to  the  proceeding,  which  is  to 
authorize  another  to  convey  away  from  them  the  title  to  their 
land.  But,  independent  of  this  reference  to  other  provisions 
of  the  statute,  we  should  not  hesitate  to  hold,  under  the  gen- 
eral provision  of  chancery  law.  that  the  heirs  should  be  made 
parties.  They  are  directly  interested,  and,  by  the  general 
rules  of  equity,  must  be  made  parties,  that  they  may  protect 
that  interest,  else  they  should  not  be  bound  by  the  decree. 
The  executor  has  no  interest  in  the  land  directly  or  incident- 
ally, except  so  far  as  creditors  may  be  concerned.  We  think 
the  circuit  court  was  correct  in  sustaining  the  demurrer  for  the 
want  of  proper  parties,  and  its  decree  must  be  affirmed. 

Decree  affirrned. 


George  K.  Slater,  Appellant,  v.  Caspar  Rink  and  wife, 
Appellees. 

APPEAL  FROM  KANE. 

Iu  an  action  for  an  assault  and  battery,  it  is  erroneous  to  instruct  the  jury,  that  the 
plaintiff  is  only  entitled  to  damage  for  the  injury  and  pain  on  the  day  of  the  offense. 
A  plaintiff  may  recover  lor  the  extent  and  consequences  of  the  injury. 

Casper  Rink  and  Elizabeth  Rink  sued  George  K.  Slater  in 
trespass,  for  an  assault  and  battery  on  Elizabeth  Rink.  Action 
brought  at  the  May  term  of  the  Kane  County  Circuit  Court, 
1856,  and  tried  at  the  succeeding  November  term  thereof.  I. 
G.  Wilson,  presiding. 

The  defendant  pleaded,  son  assault  demesne,  to  which  the 
plaintiffs  replied,  de  injuria  (issue  thereon). 

B.  C.  Cook  and  Parker  Eastman,  and  W.  B.  Plato,  for 
Appellant. 

Day  and  Parks,  for  Appellees. 

Caton,  J.  The  declaration  is  for  an  assault  and  battery 
committed  on  the  person  of  Elizabeth  Rink,  on  the  6th  day  of 
May,  1856,  by  means  whereof  she  suffered  great  pain,  and  her 
life  was  greatly  despaired  of.  Upon  the  trial  the  defendant 
below  asked  the  court  to  instruct  the  jury  as  follows :  "If  the 
jury  find  for  the  plaintiffs,  yet  they  are  not  entitled  to  dama- 
ges, except  for  the  injury  and  pain  on  the  day  of  the  injury." 
The  refusal  to  give  this  instruction  is  assigned  for  error.     The 
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instruction  was  not  the  law  and  was  properly  refused.  Had 
the  instruction  been  that  the  plaintiff  could  only  recover  for 
the  injury  committed  on  that  day,  it  would  have  been  proper, 
but  it  was  proper  that  the  jury  should  ascertain  the  extent 
and  consequences  of  that  injury,  and  her  subsequent  suffer- 
ings from  the  injury  were  a  direct  consequence  of  it,  and  for 
which  she  had  a  right  to  recover  in  an  action  for  the  injury 
itself.  Suppose  the  defendant  had  cut  her  hand  off.  In  an 
action  averring  that  he  had  done  so,  it  would  be  strange  if 
the  jury  might  not  take  into  their  consideration  the  loss  of  the 
member  for  the  balance  of  her  life,  and  estimate  the  damages 
accordingly. (a) 

The  jury  gave  the  plaintiff  a  verdict  for  one  thousand  dol- 
lars damages,  and  this  is  complained  of  as  excessive.  If  there 
be  any  just  cause  of  complaint  of  this  verdict  we  think  it  is  too 
low.  The  evidence  is  overwhelming  and  conclusive,  that  the 
defendant  committed  an  outrageous  assault  upon  Mrs.  Rink, 
with  a  hoc.  He  struck  her  several  times  with  it,  and  knocked 
her  to  the  ground,  and  broke  one  of  her  fingers,  by  which  it 
is  not  improbable  that  she  is  maimed  for  life.  For  this  assault 
there  was  no  sufficient  provocation.  Admitting  that  her  sons 
were  trespassers  in  the  plaintiff's  orchard,  and  that  he  was 
iustified  in  driving  them  away;  when  the  mother  came  out  to 
remonstrate  with  him  for  beating  them,  with  no  weapon  in  her 
hand,  offering  him  no  violence,  his  assault  upon  her  with  the 
hoe  was  a  cowardly  and  brutal  act,  which,  1  think,  would 
have  justified  a  much  higher  verdict  than  the  jury  gave; 
especially,  when  we  consider  that  the  proof  shows  that  the 
defendant  was  worth  nine  or  ten  thousand  dollars. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

(a)     irin»t  v.  Iloyt,  20  111.  E.  .VI- 
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Charles  A.  Buck,  Appellant,  v.  Katharine  R.  Eaman,  by  her 
next  friend,  Archibald  McIlrea,  Appellee. 

APPEAL  FROM  PEORIA  COUNTY  COURT. 

If  an  intestate,  at  his  death,  holds  a  bond  for  the  conveyance  to  him  of  land,  which 
is  to  be  made  upon  the  payment  of  money,  at  a  day  subsequeut  to  his  decease,  one 
payment  thereon,  having  been  previously  made,  the  interest  in  the  land,  and  the 
equitable  title,  descend  to  the  heir.  If  the  obligor  afterward  puts  it  out  of  his 
power  to  make  the  conveyance  by  a  sale  of  the  land,  the  right  of  action  to  recover 
the  money  paM  is  in  the  heir,  and  not  in  the  administrator.     The  heir  might,  if  the 

•  title  to  the  land  was  still  in  the  obligor,  make  a  tender  of  the  balance  due,  and 
enforce  a  specific  performance. 

The  only  proof  necessary  to  sustain  an  action  for  the  money  paid  on  the  bond  is  the 
bond  itself,  the  payment  of  the  money,  and  that,  before  the  payments  upon  the  bond 
became  due,  the  obligor  had  conveyed  away  the  land  to  another. 

At  the  April  term  of  1856,  of  the  Peoria  County  Court,  the 
plaintiff,  as  the  next  friend  of  the  heir  of  James  Eaman,  sued 
the  defendant  in  assumpsit,  and  filed  as  the  foundation  of  his 
claim,  a  statement  in  substance:  That,  in  June,  1850,  defend- 
ant agreed  to  sell  to  James  Eaman  a  described  piece  of  laud, 
on  which  Eaman  paid  Buck  $175,  and  agreed,  by  bond,  to 
convey  the  land  when  Eaman  should  pay  the  balance  of  the 
purchase  money,  $125.     The  bond  is  as  follows : 

Know  all  Men  by  these  Presents,  That  I,  C.  A.  Buck,  of  the  first  part,  of  the 
county  of  Peoria,  and  State  of  Illinois,  for  and  in  the  consideration  of  the  sum  of 
$175,  to  be  paid  to  the  said  C.  A.  Buck  or  his  assigns,  as  follows:  The  interest  to 
be  paid  annually,  computed  at  six  per  centum,  on  the  4th  day  of  June  in  each  and 
every  year,  and  the  sum  of  $125,  may  be  paid  at  any  time  within  the  five  years  from 
the  4th  day  of  June,  1850,  With  interest  to  time  of  payment,  or  any  part  of  said  sum,  ' 
with  interest,  may  be  paid:  Have  agreed  to  sell  unto  James  Eaman,  of  the 
county  of  Peoria,  and  State  or  Illinois,  the  following  tract  of  land,  to  wit-  The 
west  half  of  the  north-west  quarter  of  section  14,  in  township  No.  7,  of  range  6, 
lying  and  being  in  the  county  of  Peoria,  and  State  of  Illinois,  containing  eighty 
acres,  be  the  same  more  or  less. 

Now,  provided  the  said  Eaman  shall  pay.  or  cause  to  be  paid,  to  the  said  C.  A. 
Buck,  at  the  time  as  above  specified,  the  above  sums,  at  the  time  above  named, 
then  the  said  party  of  the  first  part  firmlv  binds  himself,  his  heirs,  executors  and 
administrators,  under  the  penalty  of  three  hundred  dollars,  to  convey,  by  a  quit- 
claim deed,  all  my  right,  title  and  interest  in  the  abeve  described  land  to  the  said 
James  Eaman,  his  heirs  or  assigns.  If,  however,  the  said  James  Eaman  should  not 
punctually  pay  the  sums,  then  the  said  C.  A.  Buck  reserves  to  himself  the  right  to 
ratify  or  confirm  this  agreement  or  not. 

Sealed  and  delivered  this  twelfth  day  of  June,   A  .  D.  1850. 

C.  A.  BUCK,     [seal] 

James  Eaman  died  in  July,  A.  D.  1850,  leaving  a  widow, 
and  Katherine  R.  Eaman,  his  only  child.     Neither  the  interest 
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nor  the  balance  of  the  purchase  money  on  the  land  was  ever 
paid. 

On  the  6th  of  December,  1854,  Buck  sold  and  conveyed 
the  land  to  one  Bryant. 

This  suit  was  brought  to  recover  back  the  $175  and  interest, 
paid  by  Eaman  upon  the  land. 

The  defendant  moved  to  dismiss  the  suit  for  want  of  juris- 
diction in  the  court;  motion  overruled. 

The  defendant  then  demurred  to  the  statement  or  declaration 
filed. 

Demurrer  overruled. 

Defendant  abided    by  his  demurrer. 

The  court  then  ordered  the  trial  to  proceed,  the  defendant 
making  no  further  appearance,  except  to  take  a  bill  of  excep- 
tions after  the  evidence  was  closed.  . 

The  court  gave  judgment  for  plaintiff  for  $325.36,  and  costs. 

N.  H.  Purple,  for  Appellant. 
Grove  and  McCoy,  for  Appellee. 

Caton,  J.  The  question  of  jurisdiction  of  the  court  below 
has  been  settled  at  this  term,  and  needs  no  further  discussion 
here.     (Post.  580.) 

The  next  question  is,  whether  the  action  should  have  been 
brought  in  the  name  of  the  administrator,  instead  of  the  heir. 
At  the  time  of  the  decease  of  the  intestate  he  had  no  cause  of 
action  against  the  defendant  below  for  the  demand  now  sued 
for,  nor  of  any  other  kind;  for,  at  that  time.  Buck  had  com- 
mitted no  breach  of  his  bond,  and  had  in  no  way  rendered 
himself  liable  upon  it.  The  only  interest  which  the  intestate 
had  at  that  time  in  the  subject  matter,  was  in  the  land ; 
and  the  only  claim  which  he  had  against  Buck  was  for 
the  land.  As  such,  it  could  only  descend  to  his  heir,  and 
could  not  pass  to  his  administrator  as  a  chose  in  action, 
or  as  personal  estate. (a)  Buck  was  guilty  of  no  breach  of 
his  bond  until  he  put  it  out  of  his  power  to  perform  it, 
by  conveying  the  land  to  Bryant.  As,  upon  the  death  of 
the  ancestor,  the  interest  in  the  land,  and  the  bond,  which 
was  his  equitable  title  to  it,  desceuded  to  and  became  vested 
in  the  heir,  when  Buck  did  commit  a  breach  of  the  bond 
he  violated  his  obligation  to  the  heir,  and  not  to  the  admin- 
istrator, and  hence  a  cause  of  action  thereupon  arose  to  the 
heir.  Suppose  the  heir,  upon  a  tender  of  the  balance  of  the 
purchase  money  due  upon  the  bond,  which  she  did,  in  fact, 
make,  had  chosen  to  file  a  bill  for  a  specific  performance, 
believing  that  she  could  bring  home  notice  to  Bryant;  could 

(a)     Ante.  523  &  notes. 
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the  administrator  have  anticipated  her,  and  prevented  her 
from  filling  such  a  bill,  by  bringing  an  action  0*1  the  bond  for 
its  breach  ?  And  yet  he  could  have  done  so  if  this  right  of 
action  was  in  the  administrator.  The  simple  fact  that  the  heir 
had  an  undoubted  right  to  file  a  bill  for  the  specific  perform- 
ance of  the  bond  presents  the  whole  argument,  conclusively 
showing  that  all  interest  in  it,  and  all  claim  under  it,  was 
vested  in  the  heir.  She  had  a  choice  of  remedies,  and  could 
bring  this  action  upon  the  bond  for  its  specific  performance, 
or  file  the  bill,  and  the  administrator  could  not  interfere  with 
the  one  nor  the  other.  The  defendant  himself  had  a  right 
to  claim  exemption  from  being  harrassed  by  two  claimants 
against  him,  upon  the  same  instrument.  Abney  v.  Brownlee, 
2  Bibb.  R.  170. 

The  only  remaining  question  is,  whether  the  proof  was  suf- 
ficient to  sustain  the  action,  for  no  exception  was  taken  to  the 
admissibility  of  evidence,  or  any  ruling  of  the  court.  The 
only  exception  taken  is  to  the  finding  of  the  court  upon  the 
evidence. 

The  plaintiff* gave,  in  evidence,  the  bond,  proved  the  pay- 
ment of  the  $175  by  the  ancestor,  and  that,  before  the  expira- 
tion of  the  five  years,  when  the  other  payment  would  become 
due,  he  conveyed  the  premises  to  Bryant,  and  thus  disabled 
himself  from  conveying  the  land  according  to  the  provisions 
of  the  bond. 

Now,  if  this  was  not  sufficient  to  maintain  the  action  for  the 
amount  of  the  money  paid,  and  interest,  I  confess  I  should 
have  been  unable  to  advise  what  further  to  prove.  Although 
a  tender  was  also  proved  of  the  amount  of  the  last  payment, 
that  was  entirely  unnecessary,  unless  the  plaintiff  had  claimed 
to  recover  the  value  of  the  land,  at  the  time  it  should  have 
been  conveyed.  It  is  possible,  had  that  been  claimed  as  the 
measure  of  damages,  the  tender  mijjht  have  been  necessary. 

The  judgment  of  the  county  court  must  be  affirmed. 

Judgment  affirmed* 
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James  A.  Caswell,  Appellant,  v.  Robert  Cooper,  Appellee. 
APPEAL  FROM  PEORIA. 

Where  a  partnership  has  been  dissolved,  and  one  partner  had  assumed  the  entire 
control  of  the  goods  on  hand,  and  sells  a  portion  of  them  to  the  other  partner,  who 
signs  a  bill  acknowledging  the  sale,  an  action  at  law  will  lie  to  recover  the  value 
of  the  goods. 

If  a  plaintiff  in  a  suit  has  been  permitted  to  testify  to  the  loss  of  an  account,  withont 
objection,  it  will  be  too  late  to  raise  the  objection  in  this  court. 

The  circuit  court  has  full  power  to  make  a  formal  amendment  of  a  verdict. 

Cooper  sued  Caswell  before  a  justice  of  the  peace  on  an 
account  amounting  to  $61.05.  The  cause  was  submitted  to  a 
jury,  who  found  for  Caswell,  and  the  justice  taxed  the  costs  to 
Cooper.  Cooper  appealed  to  the  circuit  court.  On  the  cause 
being  called  for  trial  in  the  circuit  court,  it  appeared  that  the 
original  bill  of  particulars  had  become  lost  or  mislaid,  and  the 
court  allowed  Cooper  to  file  a  substitute,  which  he  did  in 
words  and  figures  following: 

James  A.  Caswell,                                                     Bought  of  Robert  Cooper. 
1851.     Oct.  30th,  Bill  of  Glass. 61. 05* 

Castile  Soap,  3  lbs.  at  15  cts.,  -  -  -  -  -  45 


Acknowledged,  -  -  -  -  -  -  -  61.50* 

James  A.  Cooper. 

The  plaintiff  below,  Cooper,  proved  the  loss  of  the  original 
bill,  and  called  John  Johnson,  who  testified  to  the  jury  that 
he.  was  present  at  the  trial  before  the  magistrate ;  that  the 
plaintiff,  Cooper,  produced  an  account  or  bill  of  particulars 
which  was  principally  for  glass;  there  were  some  other  small 
items,  not  much,  purporting  to  have  been  bought  by  Caswell 
of  Cooper,  amounting  to  not  less  than  $50  and  not  exceeding 


The  witness  further  stated  that  he  was  one  of  the  jurors  on 
the  trial  before  the  justice;  the  plaintiff  (below),  Cooper,  was 
sworn  on  the  trial  before  the  justice;  he,  Cooper,  te&tihed  that 
when  they,  the  plaintiff  and  defendant,  were  dividing  the 
property  of  the  partnership,  Caswell  said  he  would  like  to  get 
that  lot  of  glass ;  that  he,  Cooper,  said  he  might  have  it  if 
there  was  anything  going  to  him,  if  not,  then  Caswell  should 
pay  plaintiff  for  it ;  that  the  account  was  made  and  signed 
then ;  that  Cooper  also  stated  that  there  was  nothing  going  to 
Caswell,  but  that  Caswell  was  owing  him,  Cooper,  largely;  I 
got  the  impression  that  Cooper  furnished  the  capital ;  the 
getting  of  the  glass  was  at  the  time  of  the  dissolution  of  the 
^partnership ;  that  Cooper  further  stated  that  he  and  Caswell 
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had  been  in  partnership,  and  the  goods  were  partnership  prop- 
erty ;  that  the  witness,  as  juror,  asked  Cooper  while  on  the 
stand  before  the  justice,  if  Caswell  was  indebted  to  him,  and 
Cooper  said  "Yes,  largely."  Johnson  further  stated  that,  at 
the  bottom  of  the  account  or  bill  used  on  that  trial  was  writ- 
ten words  showiDg  that  Caswell  received  the  goods  in  the  bill. 

This,  with  the  bill  of  particulars  filed  in  substitution  of  the 
one  lost,  was  all  the  evidence. 

The  court  gave  the  following  instructions  for  plaintiff  below : 

The  court  is  asked  to  instruct  the  jury  that  it  is  immaterial 
whether  the  property  was  partnership  property  or  not ;  if  the 
jury  believe,  from  the  evidence,  that  the  bill  of  glassware  was 
got  by  Caswell  from  Cooper,  upon  the  condition  that  Caswell 
should  pay  for  it  in  case  it  turned  out  that  Cooper  did  not  owe 
Caswell;  and  if  they  also  believe,  from  the  evidence,  that 
Cooper  did  not  owe  Caswell,  but,  on  the  contrary,  that  Caswell 
owed  Cooper,  they  should  find  for  Cooper  so  far  as  proved. 

That  as  the  case  stands,  if  Cooper  owed  Caswell  it  was 
incumbent  on  Caswell  to  prove  it. 

That  the  evidence  of  Cooper,  that  Caswell  owed  him, 
Cooper,  upon  settlement,  having  been  elicited  by  the  defend- 
ant himself  on  cross  examination,  is  proper  evidence  to  be 
construed  against  the  defendant  without  other  evidence  that 
Caswell  did  owe  Cooper  on  settlement. 

That  whether  the  goods  were  partnership  property  or  not,  if 
they  were  received  by  Caswell  upon  an  agreement  to  pay  for 
them  in  case  Cooper  did  not  owe  Caswell,  the  jury  must  find 
for  the  plaintiff,  unless  they  believe,  from  the  evidence,  that 
Cooper  did  owe  Caswell  to  the  amount  of  the  bill  of  glass 
proved.  If  the  jury  believe,  from  the  evidence,  that  such  an 
arrangement  or  agreement  as  referred  to  in  the  foregoing 
instruction  was  made,  and  that  Caswell  was  so  indebted  to 
the  plaintiff,  the  plaintiff  is  entitled  to  recover. 

The  defendant  asked  the  court  to  give  certain  instructions 
to  the  jury,  some  of  which  the  court  refused  to  give  as  asked, 
but  gave  them  as  modified — what  was  added  thereto  by  the 
court  being  included  in  brackets. 

The  instructions  as  thus  modified  are  as  follows,  to  wit: 

One  partner  cannot  sue  another  at  law  on  a  matter  growing 
out  of  a  partnership  transaction,  unless  there  has  been  a  settle- 
ment  of  the  partnership  transaction,  a  balance  struck,  and  an 
agreement  to  pay. 

If  the  jury  believe,  from  the  evidence,  that  the  bill  of  glass 
received  by  the  defendant  was  partnership  property,  then  the 
plaintiff  cannot  recover,  unless  the  plaintiff  has  shown  that 
there  was  a  settlement  of  the  whole  of  the  partnership  busi- 
ness ;  that  there  has  been  a  balance  struck,  and  so  much  found 
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to  be  due  to  the  plaintiff  from  the  defendant,  and  an  agree- 
ment to  pay  such  balance  [or  that  there  was  an  agreement  to 
pay  upon  a  contingency  that  has  happened.] 

The  plaintiff  must  show,  before  he  can  recover,  that  the 
partnership  matters  had  been  settled;  and  if  the  jury  believe, 
from  the  evidence,  that  the  partnership  matters  and  dealings 
are  yet  unsettled ;  and  if  they  further  believe,  that  the  account 
in  controversy  grew  out  of  a  partnership  matter,  the  jury 
should  find  for  the  defendant  [unless  the  jury  should  also 
find  that  the  defendant  agreed  to  pay  for  the  property  on  a 
contingency  which  has  happened.] 

If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  and 
defendant  had  been  in  partnership  before  the  defendant  took 
possession  ol  the  goods  in  controversy,  and  if  they  further 
believe,  that  the  said  goods  were  partnership  goods  at  the 
time  defendant  took  them,  and  that  there  had  not  been  a  final 
settlement  of  the  partnership  concern,  and  that  the  glass  was 
handed  over  as  a  part  of  said  partnership  property  to  defend- 
ant, and  not  as  a  balance  due  from  the  defendant  to  the 
plaintiff  [and  without  any  agreement  to  pay  for  them,]  they 
should  find  for  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  the  goods  in 
controversy  were  partnership  goods  at  the  time  they  were 
received  by  the  defendant,  and  if  they  further  believe  from 
the  evidence,  that  the  partnership  of  Cooper  and  Caswell  is 
still  unsettled,  and  the  firm  is  largely  indebted,  the  plaintiff 
cannot  maintain  this  action,  and  they  should  find  for  the 
defendant  [unless  the  jury  should  further  find  that  the  defend- 
ant promised  to  pay  for  the  glass  on  a  contingency  that  has 
happened.] 

The  jury  found  the  issues  for  the  plaintiff,  and' assessed  his 
damages  at  the  sum  of  $61.50. 

The  defendant  entered  a  motion  in  arrest  of  judgment,  and 
for  a  new  trial. 

The  court  overruled  said  motion,  and  rendered  judgment 
upon  the  verdict,  and  the  defendant  excepted. 

Caswell  appealed  to  this  court,  and  assigns  errors. 

Grove  and  McCoy,  for  Appellant. 

J.  K-  Cooper,  for  Appellee. 

Scates,  C.  J.  The  testimony  given  by  defendant,  Cooper, 
having  been  received  witnout  objection,  it  is  too  late  to  raise 
it  in  this  court.  From  that  statement  of  defendant,  it  appears 
that  plaintiff  would  be  indebted  to  him  upon  final  settlement 
of  partnership  dealings.     The  partnership  had  been  dissolved, 
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and  defendant  had  assumed  the  entire  control  of  the  goods  on 
hand,  apparently  upon  the  ground  that  all  the  partner&hip 
effects  would  belong  to  him  on  settlement. 

In  disposing  of  the  goods,  the  articles  in  the  bill  sued  for  in 
this  case,  were  sold  to  plaintiff,  by  defendant,  at  plaintiff's 
request,  and  for  which  he  signed  a  bill  of  sale,  acknowledging 
the  purchase  of  defendant. 

Under  the  state  of  facts  shown  in  this  case,  we  see  no  reason 
why  defendant  may  not  sue  at  law  for  the  value  of  these  goods. 
The  action  is  supportable  upon  principle,  and  is  strongly  anal- 
ogous to  Rockwell  v.  Wilder  4  Metcalf  R.  pp.  561-2;  Smith 
v.  Allen,  18  John  R.  247,  and  Van  Ness  v.  Forrest,  8  Cranch, 
R.30(3  Cond.  R.  102),  were  decided  upon,  and  to  support  the 
same  distinction  from,  or  exception  to  the  general  rule.  That 
is  correctly  laid  down  in  Davenport  v.  Gear  el  al.,  2  Scam. 
R.  498;  Frink  et  al.  v.  Ryan,  3  ibid.  325,  and  Bracken  v. 
Kennedy  et  al.„  ibid.  564. 

The  reasons  which  apply  to  the  case  of  one  partnor  suing 
another,  or  a  firm  suing  a  partner,  or  a  partner  suing  a  firm, 
for  a  partnership  transaction,  do  not  apply  to  such  a  transac- 
tion as  this.  Here  defendant  for  himself,  sold  the  goods  to 
the  plaintiff,  taking  a  promise  to  pay  to  himself,  and  not  to  the 
firm.  The  condition  or  proviso  upon  which  it  might  have 
been  defeated,  not  appearing  to  have  existed,  we  must  treat  it 
as  an  absolute  sale,  and  an  absolute  promise,  individually  to 
defendant. 

We  perceive  nothing  in  the  rule,  nor  the  reasons  of  the  rule, 
which  forbid  a  suit  at  law  under  circnmstances  like  these. 
Partners,  unless  restrained  by  articles  or  agreements,  may 
withdraw  of  the  funds  or  property  for  ttieir  individual  use. 

And  so  one  partner  may  appropriate,  by  the  sale,  and  a 
promise  of  payment  to  himself  individually,  the  property  or 
its  value.  If  made  without  fraud  the  purchaser  would  be  pro- 
tected, although  a  partner,  and  an  action  at  law  might  lie 
upon  the  promise,  although  the  amount,  when  recovered,  might, 
in  equity,  be  treated  as  partnership  effects  in  his  hands. 

Such,  we  think,  is  clearly  the  scope  of  the  principle  of 
express  promises.  We  need  not  discuss  it  in  the  whole  extent 
of  its  application  to  partnership  transactions  or  property. 
There  might  be  circumstances  under  which  it  would  be 
extremely  difficult  to  distinguish.  We  leave  extreme  cases 
to  be  passed  upon,  when  presented.  This  is  not  one  of  them, 
and  we  think  there  is  no  error  in  the  instructions  given. 
Beside  the  smallness  of  the  sum,  would  require  a  clear  case 
before  we  should  compel  a  party  to  seek  redress  by  the  more 
tedious  and  expensive  proceedings  of  a  court  of  equity  for  an 
account. 
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Viewing  all  the  points  raised,  and  we  still  find  no  ground 
of  interfering.  The  objection  here  to  defendant's  statement  in 
evidence,  comes  too  late — the  court  had  full  power  to  make  a 
formal  emendation  of  the  verdict — and  we  find  no  error  in 
the  instructions. 

Judgment  affirmed. 


Jacob  Guyer,  Plaintiff  in   Error,  v.  George  Wookey, 
Defendant  in  Error. 

i 
ERROR  TO  PEORIA. 

An  action  of  ejectment  does  not  abate  by  the  death  of  a  sole  defendant,  after  service 
and  before  plea,  under  the  statutes  of  abatement  and  ejectment  in  this  state. 

The  action  survives  against  the  heir  of  a  sole  defendant,  and  against  surviving 
defendants. 

In  Illinois  the  action  of  ejectment  is  a  real  action  for  the  recovery  of  title,  as  well  as 
possession,  and  is  not  an  action  for  a  tort. 

Plaintiff  commenced  an  action  of  ejectment  against 
Stephen  Wookey  for  the  north-east  quarter  of  section  23, 
in  township  9  north,  6  east,  in  Peoria  county.  Declaration 
and  notice  served  on  the  25th  of  February,  1857. 

After  the  service  of  the  declaration,  and  before  the  filing  of 
the  same  in  the  circuit  court,  Stephen  Wookey  died.  At  the 
next  term  after  the  service  of  the  declaration,  to  wit :  on  the 
19th  of  March,  1857,  plaintiff  filed  his  declaration,  and  entered 
a  motion  that  George  Wookey,  the  heir  at  law  of  Stephen,  be 
made  defendant  in  his  stead,  and  for  a  scire  Jacias  against 
him,  to  appear  and  answer  to  the  suit,  etc.  The  former  attor- 
ney of  Stephen  Wookey  suggested,  as  amicus  curiae,  that  the 
said  suit  ought  to  abate.  The  court  was  of  the  same  opinion, 
and  gave  judgment  accordingly. 

This  decision  is  the  error  complained  of.  The  cause  was 
dismissed  at  March  term,  1857,  of  the  Peoria  Circuit  Court, 
Davis,  Judge,  presiding. 

N.  H.  Purple,  for  Plaintiff  in  Error. 

H.  F.  Waite  and  E.  G.  Johnson,  for  Defendant  in  Error. 

Scates,  C.  J.  We  are  of  opinion  that  an  action  of  eject- 
ment does  not  abate,  under  our  statutes  of  abatement  and 
ejectment,  by  the  death  of  a  sole  defendant,  after  service  and 
before  plea. 

It  is  true  this  action  abated  at  the  common  law>  and  it  would 
seem  that  no  provision  has  been  made  in  the  states  whose 
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decisions  have  been  cited.  Alley  v.  Hubbard,  19  Pick.  R. 
243;  Bradstreetv.  Clark,  18  Wend.  R.  620;  Tomkins  v. 
Wallers,  6  Call.  R.  45.  On  the  death  of  the  lessor  of  the 
plaintiff,  the  action  survives  in  Kentucky.  Bonla  et  al.  v. 
Clay,  5  Littell  Sel.  Cas.  129. 

What  the  phraseology  of  the  statutes  may  be,  is  not  shown 
in  the  report,  and  we,  therefore,  derive  no  aid  from  analogy  in 
the  interpretation  of  our  own  statute. 

By  our  own  act  in  relation  to  ejectment  we  think  it  has 
become  strictly  a  real  action  for  the  recovery  of  title,  as  well 
as  possession,  and  is  not,  technically  even,  an  action  for  a  tort. 
The  twenty-sixth  section  of  the  act  regulating  ejectments 
(1  Purple's  Stat.  507)  provides  that  the  "action  of  ejectment 
shall  not  be  abated  by  the  death  of  any  plaintiff,  or  of  one  of 
several  defendants  after  issue,  and  before  verdict  and  judg- 
ment; but  the  same  proceedings  may  be  had  as  in  other 
actions  to  substitute  the  names  of  those  who  may  succeed  to 
the  title  of  the  plaintiff  so  dying,  in  which  case  the  issue  shall 
be  tried  as  between  the  original  parties ;  and  in  case  of  the 
death  of  a  defendant,  the  cause  shall  proceed  against  the  other 
defendants."  From  the  latter  clause  a  limitation  upon  the 
meaning  is  inferred,  confining  it  to  the  death  of  one  of  several 
defendants,  and  allowing  a  survivor  of  the  cause  only  where 
there  are  several,  and  against  the  others  only.  If  we  adhere 
to  so  literal  an  interpretation,  we  might  experience  the  same 
difficulty  in  sustaining  an  action  under  that  section,  after  the 
death  of  one  plaintiff,  if  there  were  several,  for  the  act  pro- 
vides for  a  case  of  a  single  plaintiff  and  several  defendants. 
But  since  the  technical  character  of  this  action,  as  an  action 
of  tort,  which  does  not  survive,  has  been  changed  into  a  civil 
action  for  the  recovery  of  title,  and  becomes  the  basis  of 
assumpsit  for  the  recovery  of  mesne  profits  (Sees.  37  to  44, 
inclusive) ;  and  this  portion  of  the  remedy  is  made  to  survive 
to  administrators,  etc.,  if  plaintiff  dies  after  issue,  etc.  (Sec. 
44) ;  and  this  portion  of  the  remedy  cannot  be  made  unjust 
or  oppressive  to  heirs,  on  allowing  the  action  to  survive  against 
them,  by  thus  authorizing  a  recovery  of  mesne  profits  for  the 
time  before  the  heir  came  into  possession ;  for  the  recovery  is 
confined  to  the  time  of  defendant's  own  possession,  with  a  full 
right  of  defense  on  all  grounds,  except  such  as  were  or  might 
have  been  controverted  in  the  action  of  ejectment.  Sees.  39  f 
40  and  41. 

No  well  grounded  objection,  we  think,  can  be  made  to  an 
interpretation  which  will  give  a  general  meaning  to  the  lan- 
guage of  the  twenty-sixth  section,  or  to  applying  the  provis- 
ons  of  the  act  in  relation  to  abatements,  on  account  of  the 
technical  character  of  the  action,  as  for  tort,  nor  for  its  involv- 
34 
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ing  heirs  in  the  mesne  profits  received  by  their  ancestor,  for 
it  no  longer  sustains  that  character,  nor  would  such  liability 
accrue  asrainst  an  heir  when  substituted.  We  may,  therefore, 
look  to  the  provisions  of  the  act  in  relation  to  abatements, 
freed  from  embarrassments  growing  out  of  such  consequences 
as  supposed. 

Looking  to  the  provisions  of  that  act,  we  find  it  preserves 
from  abatement  all  causes  of  action  which  are  not  absolutely 
lost  and  gone  by  the  death ;  and  they  are  made  to  survive  to 
those  who  could  bring  another  action  for  the  same,  and  against 
those  who  would  be  liable  to  that  action.  (1  Purple's  Slat. 
74-5,  Sees.  6  to  15  inclusive.)  Such  is  the  general  principle 
adopted  in  that  act.  The  material  inquiry  is,  does  the  cause 
of  action  survive?  Although  the  action,  as  an  action  of  tres- 
pass and  wrong  to  the  ancestor,  might  not  descend  or  survive 
to  the  heir,  as  in  under  the  ancestor,  yet  there  is  no  question 
but  that  the  title  did  descend,  and  the  right  of  action  to  try 
and  recover  it  remained  as  a  writ  of  right.  And  the  heir  had 
the  same  right  as  the  ancestor  to  allege  a  fictitious  ouster  of 
himself  from  the  possession,  and  the  defendant  was  compelled 
to  confess  it,  under  the  rule  to  confess  lease,  entry  and  ouster. 

The  only  inquiry  is,  as  we  have  said,  as  to  the  survivor  of 
the  right — whether  that  be  title  or  possession,  and  to  whom  it 
belongs,  in  order  to  substitute  a  plaintiff.  And  to  know  who 
shall  be  summoned  as  defendant,  we  inquire  upon  whom  the 
law  casts  the  right  claimed  in  the  action,  or  the  responsibility 
of  answering  for  the  sum  of  money  or  damages  to  be  awarded 
plaintiff  in  the  action.  Where  no  one  is  entitled  to  the  one, 
nor  liable  to  the  other,  the  cause  of  action  does  not  survive. 
But  where  both  are  true  in  law  and  fact,  the  action  survives 
to  the  party  next  entitled,  and  against  the  party  next  liable,  as 
claimant  of  the  specific  thing  in  dispute,  or  the  estate  out  of 
which  the  recovery  is  to  be  satisfied. 

Testing  the  case  upon  these  plain  principles,  and  we  have  no 
difficulty  in  finding  the  heir  of  a  sole  defendant,  a  proper 
substitute  in  an  action  of  ejectment,  in  which  his  title,  as  heir, 
and  that  of  his  ancestor,  are  both  in  issue.  Were  a  new  suit 
brought  against  him,  as  heir,  no  more  or  less  would  be  put 
in  issue  if  he  contested  the  plaintiffs  title.  If  he  do  not,  he 
may  renounce  as  well  under  the  revival  as  upon  a  new  suit. 

So  under  every  aspect  of  the  case,  and,  without  violating 
any  of  the  old  technicalities  or  analogies  of  the  common  law, 
in  principle,  we  think  this  action  now  survives  as  well  against 
the  heir  of  a  sole  defendant  as  against  surviving  defendants. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Judgment  reversed. 
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Thompson  Brooks,  Appellant,  v.  Zachariah  Bruin,  Appellee. 

APPEAL  FROM  WARREX. 

The  visible  and  exclusive  appropriation  ami  use  of  a  tract  of  land  claiming  the 
■whole  under  eolor  of  title,  or  a  deed  purporting  to  convey  the  whole,  is,  in  law,  an. 
actual  possession  of  the  entiie  tract,  except  so  far  as  advtrse  possession  may 
exist,     (a) 

Whoever  has  the  title  to  unoccupied  land  is  deemed  to  be  in  possession  for  all  pur- 
poses, in  defense  or  protection  of  his  rights. 

Whoever  is  in  the  actual  possession  of  land  claiming  the  fee,  is  presumed  to  have  it, 
until  the  contrary  appears,  and  may  miintain  an  action  for  an  invasion  of  his  pos- 
session against  any  one  but  turn  who  has  the  legal  title  or  right  of  possession- 
Actual  possession  of  land  may  ari^e  in  any  of  the  ways  of  improving  it,  which  show 
an  intention  to  appropriate  it  to  a  useful  purpose,  which,  in  their  nature,  in  con- 
nection with  the  claim  of  right,  indicate  an  exclusive  use  and  control  ot  the  prop- 
erty, and  this  may  be  extended  to  woodland,  although  disconnected,  il  used  ior- 
farm  or  homestead  purposes 

An  occupation  of  land  in  such  manner  as  to  inform  the  neighborhood  of  its  exclu- 
sive appropriation,  will  carry  the  possession  to  the  extent  of  the  litle. 

Forcible  entry  and  detainer  cannot  be  maintained  against  one  who  has  taken  poses- 
sion  lawfully  of  previously  unoccupied  land,  claiming  title,  by  another  who  has 
invaded  that  possession,  also  claiming  title  to  the  land,  especially  it  the  first;  occu- 
pant entered  with  the  intention  of  making  useful  improvements,  and  has  shown  an 
honest  purpose 

Title  is  immaterial,  in  a  proceeding  for  forcible  entry  and  detainer,  except  to  show 
the  extent  of  the  possession.  Deeds  may  be  read  in  evidence  to  prove  boundaries 
or  extent  of  possession. 

This  cause  was  tried  at  the  March  term,  1857,  of  the  Warren 
Circuit  Court,  Thompson,  Judge,  presiding. 

Wead  and  Williamson,  for  Appellant. 

Goudy  and  Harding,  for  Appellee. 

Skinner,  J.  This  was  an  action  of  forcible  entry  and 
detainer  brought  by  Bruyn  against  Brooks,  to  recover 
possession  of  the  N".  W.  9,  T.  9  N.,  range  2  W.,  in  Warren 
county. 

The  plaintiff  proved  that  on  the  night  of  the  first  day  of  July, 
he  went  on  the  land  in  controversy  with  some  men  and  two 
team -5  load  :d  with  Inn  >3r;  thit  th^y  .rot  thare  about  ten  or 
eleven  o'clock  at  night;  left  the  lumber  on  the  land  and  went 
to  a  neighboring  house  and  slept  that  night.  Early  the  next 
morning  at  daylight  (July  2  1),  he  went  on  I  he  land  near  one 
corner  and  built  a  small  shanty  of  boards  and  posts  aboil; eight 
by  twelve  feet,  which  he  finished  about  noon  on  same  dav,  and 
put  a  carpet  sack  and  bed  in  the  shanty.  The  plaintiff  con- 
tinued to  sleep  in  the  shanty  for  a  few  nights,  and  at  the  same 
time  built  a  small  yard  or  pen,  with  rails,  near  the  shanty,  and  a 

(a)     Hardistry  v.  Gleun,  32  111.  R.  62;  McCoru.ey  v.  McMuilen,  3tJ  Id.  237. 
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few  days  after  commenced  building  a  dwelling  house  upon  the 
premises,  which  he  afterward  completed  and  put  a  tenant  in. 
That  plaintiff,  by  himself  and  tenants,  have  continued  in  the 
uninterrupted  and  peaceable  possession  of  the  shanty,  pen  and 
dwelling  house,  and  yard  attached  thereto,  ever  since  the  2d 
day  of  July,  1856;  that  a  day  or  two  before  the  2d  day  of 
July,  1856,  plaintiff  run  some  furrows  with  a  plow  partly 
around  the  premises.  That  the  quarter  section  in  dispute  was 
not  inclosed  in  any  manner,  but  was  open,  vacant  prairie, 
and  has  never  been  inclosed.  That  the  dwelling  house  was 
finished  on  the  8th  or  10th  of  September,  1856,  and  plaintiff 
then  moved  his  bed  from  the  shanty,  where  it  had  been  since 
July  2d,  to  the  house,  and  took  possession.  That  soon  after 
going  into  possession  as  aforesaid,  on  the  2d  day  of  July,  A.D. 
1856,  he  broke  forty  or  fifty  acres  of  prairie  that  joined  a 
small  part  broken  by  defendant,  on  same  premises.  That 
when  he  went  on  said  premises  there  was  one  or  two  acres  of 
land  broke  or  plowed  thereon,  which  had  been  broken  before, 
and  also  a  rail  pen  partly  finished,  for  the  purpose  of  keeping 
hogs  in,  but  plaintiff  did  not  go  on  to  part  broke  or  plowed. 

That  the  rails  were  hauled  there  by  Nathaniel  Bruyn, 
plaintiff's  father,  in  the  summer  of  1855,  and  partly  erected 
into  a  pen,  and  left  there  for  one  Coates  to  finish  it,  if  he 
wished  to  use  it.  That  he  made  an  arrangement  with  Coates 
to  use  it  if  he  wanted  it  (which  he  never  did),  to  keep  hogs  in. 
That  Nathaniel  Bruyn  took  the  rails  there,  and  partly  erected 
the  pen  there, 4"or  the  purpose  of  taking  possession  of  the 
quarter  section  of  land. 

That  while  plaintiff  was  putting  up  his  shanty  on  the  2d  day 
of  July,  1856,  in  the  forenoon  of  that  da}7,  some  men  came  on 
to  another  part  of  the  same  quarter  section  with  some  logs 
and  teams,  and  said  they  would  put  them  on  the  land  in  the 
name  of  the  defendant.  They  continued  thereon,  and  put  up 
a  log  stable ;  made  a  yard  and  crib  of  rails,  and  on  the  same 
day  hauled  a  dwelling  house,  with  a  family  in  it,  on  the  same 
tract  of  land,  which  improvements  have  been  occupied  ever 
since  by  Cincinnatus  Mumford  and  his  family,  who  were  in 
the  house  then,  under  the  permission  of  defendant,  and  for  the 
purpose  of  keeping  possession  of  the  premises. 

The  plaintiff  then  offered  a  deed  from  Nathaniel  Bruyn  to 
Zachariah  Bruyn,  for  said  premises,  dated  June  26th,  1S56. 
To  the  introduction  of  which  the  defendant  objected,  but  tho 
objection  was  overruled,  and  the  deed  read  in  evidence,  to 
which  the  defendant's  counsel  excepted. 

Plaintiff  also  proved  that  defendant,  the  first  week  of  Sep- 
tember, 1856,  sowed  part  of  the  land,  broken  by  plaintiff,  with 
wheat,  and  while  the  defendant  was  sowing  said  wheat  tho 
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plaintiff  requested  him  to  desist,  and  claimed  the  land  as  his 
own,  but  the  defendant  denied  the  plaintiffs  claim,  and 
claimed  the  land  for  himself,  and  then  offered  to  purchase  the 
plaintiff's  claim,  which  plaintiff  refused  to  sell. 

The  plaintiff,  on  the  10th  day  of  September,  1856,  and 
before  the  commencement  of  this  suit,  served  a  written  notice 
on  defendant,  demanding  possession  of  the  premises. 

The  defendant  then  proved  that  he  went  on  the  quarter  sec- 
tion of  land  in  controversy  on  the  25th  day  of  June,  1856,  with 
his  team,  under  claim  of  title,  and  broke  up  between  one  and 
two  acres  of  the  land  for  the  purpose  of  taking  possession  of 
it.  That,  as  above  stated,  on  the  morning  of  the  2d  of  July, 
1856,  he  hauled  logs  on  the  land  at  a  different  place  lrom 
where  the  plaintiff  was,  and  built  a  small  cabin  or  stable 
thereon,  and  a  pen,  and  also  on  the  same  day  hauled  a  small 
frame  dwelling  house  thereon,  with  a  family  in  it,  which 
family  has  continued  to  reside  therein  ever  since. 

The  defendant  then  read,  in  evidence,  a  deed  from  J.  H. 
Baker,  to  him,  dated  December  24th,  1855,  to  the  premises  in 
controversy. 

The  defendant  then  offered  to  prove  a  regular  patent  title 
to  the  premises  in  controversy  by  a  regular  chain  of  convey- 
ances from  the  United  States  to  himself,  but  the  court  refused 
to  hear  the  evidence,  and  decided  the  evidence  inadmissible, 
to  which  the  defendant  excepted. 

The  cause  was  tried  by  jury  and  a  verdict  returned  against 
the  defendant  of  guilty  as  charged  in  the  complaint,'  which 
verdict  the  court  refused  to  set  aside. 

The  entry  of  Brooks,  on  the  25th  day  of  June,  under  his 
deed  to  the  whole  tract  from  Baker,  and  breaking  up  one  or 
two  acres  were,  prima  fact?,  an  appropriation  of  the  land 
according  to  the  description  contained  in  his  deed;  and  if  he 
did  so,  bona  fide,  for  the  purpose  of  using  the  land  by  actual 
occupation  in  such  manner  as  would  be  exclusive  and  open  to 
the  observation  of  others,  and  had  not  abandoned  his  posses- 
sion at  the  time  of  the  entry  of  Bruyn,  some  five  days  after 
the  entry  of 'Bruyn  was  an  invasion  of  his  possession.  The 
visible  and  exclusive  appropriation  and  use  of  a  tract  of  land, 
claiming  the  whole  under  color  of  title,  or  a  deed  purporting 
to  convey  the  whole,  is,  in  contemplation  of  law,  an  actual 
possession  of  the  entire  tract,  except  so  far  as  adverse  posses- 
sions may  exist.  Jackson  v.  Oltz,  8  Wend.  It.  440 ;  Farnnan 
v.  Beal,  14  111.  R.  244;  Furney  v.  Chamberlain,  15  ibid  271 ; 
Davis  v.  Easely,  13  ibid.  192;    Ellicott  v.  Pearl,  10  Peters 

Where  land  is  unoccupied  in  fact,  he  who  has  the  title  is 
deemed   in   possession   for   all   purposes    of   protecting  and 

(a)     Dills  v.  Hubbard,  21  111.  R.  329;  Bowman  v.  Wettig,  39  Id.  427. 
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defending  his  rights;  and  he  win  is  in  the  actual  possession  of 
land  claiming  the/ee,  is  presumed,  until  the  contrary  appears, 
to  have  the  fee,  and  may  maintain  an  action  for  an  invasion  of 
his  possession  against  any  one  but  him  who  has  the  lesral  litle, 
or  right  of  possession.  4  Kent's  Com.  120;  Van  Rensscllear 
v  Radriiff,  10  Wend.  R.  639;  Van  Brunt  v.  Schenck,  11 
Johns.  R.  377,  385;  Richard  v.  Williams,  7  Wheaton  R.  59; 
Mason  v.  Park,  3  Scam.  R.  532;  Davis  v.  Easely,  13  III.  R. 
192,  198. 

Actual  possession  of  land  may  arise  in  different  ways,  as  by 
entering  upon  and  improving  the  same  with  the  intention  of 
appropriating  the  land  to  an  ordinary,  or  useful  purpose — 
agricultural  or  other — which,  in  their  nature,  in  connection 
with  the  claim  of  right,  indicate  an  exclusive  use  and  control 
of  thf  property ;  by  erecting  buildings;  by  breaking  prairie 
for  cultivation ;  by  inclosure;  by  opening  shafts  for  raising 
coal,  or  ore,  quarries  for  obtaining  rock,  and  using  them  to 
the  exclusion  of  others;  by  the  use  and  control  of  timber 
land  belonging  to  a  farm  or  homestead,  although  disconnected 
therewith,  for  ordinary  supply  of  wood  or  timber  for  such 
farm  or  homestead.  Sawyer  v.  New/and.  9  Vermont  R.  383 ; 
Machin  v.  Geortner,  14  Wend.  R.  239 ;  Penn  v.  Preston,  2 
Rawle  14>> 

It  is  impossible  to  specify  the  particular  acts,  under  every 
condition  which  would  constitute  actual  possession  of  land,  a8 
against  a  stranger,  or  trespasser.  They  are  as  various  as  the 
uses  to  which  land  is  adapted. 

As  a  general  rule,  it  is  sufficient  if  the  land  is  appropriated 
to  individual  use  in  such  manner  as  to  apprise  the  community, 
or  neighborhood  of  its  locality,  that  the  land  is  in  the  exclu- 
sive use  and  enjoyment  of  another,  and  the  possession  will  be 
deemed  co-extensive  with  the  title  under  which  the  occupant 
claims.  There  is  no  reason  why  a  party  having  entered  upon 
a  tract  of  land  under  claim  and  color  of  right,  and  commenced 
improving  the  same  with  the  intertion  of  completing  the 
improvement  for  actual  use,  while  that  intention  continues 
and  for  a  reasonable  time  for  convenient  use  by  cultivation  or 
otherwise,  should  not  be  protected  in  his  possession,  as  against 
a  trespasser,  to  the  extent  of  the  entire  tract  entered  upon  and 
to  which  his  color  of  right  extends.  What  is  here  said,  is  in 
reference  to  the  facts  of  this  case  and  the  presumptions  of 
intention  arising  out  of  them. 

It  is  not  to  be  supposed  that  an  individual  can,  under  claim 
and  color  of  title,  by  some  trifling  improvement,  appropriate 
to  himself  a  large  and  unusual  body  of  land,  or  that  by  enter- 
ing upon  a  tract  and  doing  some  useless  thing  upon  the  land, 
as  erecting  a  pen,  sham    building,  leaving  a  few  rails  or  tim- 

(o)    Truesdale  v.  Ford.  37  111.  K.  2H. 
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bers,  with  the  intention  thereoy  of  exilnlinr  others,  an  1  not 
of  permanently  improving  ail  usin?  tha  Ian  1,  coaM  mtintaln 
an  actual  possession  ;  or  tint  possession  by  entry  and  improve- 
ment may  not  be  destroyed  by  laches,  or  acts  clearly  evincing 
a  change  of  purpose  and  an  abandonment  of  the  land.  This 
action  is  based  upon  the  alleged  invasion  of  the  plaintiff's 
actual  possession,  and  if  Brooks  was  in  possession  (in  other 
words,  if  it  was  Brook's  possession),  at  the  time  of  the  entry 
of  Bruyn,- the  latter  invaded  that  possession,  and  cannot  main- 
tain this  action.  In  such  case,  Brooks  has  but  continued,  a3 
against  Bruyn,  his  lawful  possession ;  and  if,  in  doing  so,  he 
has  necessarily  and  peaceably  appropriated  the  labor  of  an 
intruder,  the  law  will  afford  no  remedy.  On  the  25th  day  of 
June,  Brooks,  under  his  deed,  entered  and  broke  up  one  or 
two  acres ;  some  five  days  after,  Bruyn  entered,  under  his 
deed,  and  commenced,  in  the  night,  erecting  a  shanty ;  and 
on  the  next  day  both  continued  their  improvements,  and  each 
afterward,  continued  to  claim  possession  of  the  entire  tract. 
It  is  reasonable  to  conclude,  and  it  will  be  presumed,  until  the 
contrary  appears,  that  the  prior  entry  of  Brooks  was  with  the 
intention  of  proceeding  to  the  consummation  of  useful  improve- 
ments, and  that  that  intention  existed  at  the  time  of  the  entry 
of  Bruyn.  The  hauling  of  some  rails  and  part  erection  of  a 
pen  with  them  on  the  land  in  1855,  by  Nathaniel  Bruyn, 
cannot  affect  this  case,  for  if  Brooks  invaded  any  one's  posses- 
sion, it  was  that  of  Nathaniel,  and  not  of  the  plaintiff  in  this 
suit,  to  whom  Nathaniel  afterward  conveyed.  It  is  well 
settled  that  in  this  action  title  is  immaterial,  except  for  the 
purpose  of  shewing  the  extent  of  possession.  Deeds,  under 
which  the  party  claims,  may  be  read  in  evidence  not  lor  the 
purpose  of  proving  title  to  the  land,  but  the  boundaries,  or 
extent  of  possession.  Croffs.  Ballinger,  18  111.  R.  200 ;  Davis 
v.  Easely,  13  ibid.  192. 

Judgment  reversed  and  cause  remanded. 

Judgment  reversed. 
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Edmund   Harwood  et  al.,  Appellants,  v.  Hiram  A.  Tuckbr 
et  al.,  Appellees. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A.  sold  a  draft  on  C.  to  B.,  and  at  the  same  time  sent  C.  the  exact  amount  in  bank 
bills,  with  a  request  to  honor  the  draft.  Held,  That  this  was  in  equity  an  appro- 
priation of  the  money,  and  that  from  the  receipt  of  it,  and  the  request,  C.  held  the 
funds  as  a  trustee,  for  the  benefit  of  B. ;  but  he  was  not  bound  to  pay  in  coin,  but 
only  in  such  funds  as  were  forwarded  to  him . 

An  unauthorized  demand,  by  B.'s  agent,  for  payment  in  specie,  would  not  relinquish 
his  right  to  the  funds  which  were  held  in  trust  for  him. 

When  C.  had,  in  good  faith,  returned  a  portion  of  the  funds  to  A.,  on  account  of 
their  being  uncurrent,  he  was  not  responsible  for  their  loss  by  A,  's  failure. 

Harwood  &  Co.  filed  their  bill  in  the  Common  Pleas  of 
Cook  county,  stating  that  Ellis  &  Sturgis,  of  Cincinnati,  had 
given  them  a  draft  upon  H.  A.  Tucker  &  Co.,  of  Chicago,  for 
the  sum  of  $2,000,  to  meet  which  a  like  sum  had  been  sent  by 
express  to  meet  this  particular  draft.  That  when  the  draft 
was  presented  to  Tucker  &  Co.J  Ellis  &  Sturgis  had  failed  in 
business,  but  had  not  made  any  different  appropriation  of  the 
money  forwarded  to  Tucker  &  Co.  That  Tucker  &  Co.  claim 
that  a  portion  of  said  money  is  due  from  Ellis  &  Sturgis  to 
them,  and,  therefore,  Tucker  refused  to  pay  the  whole  amount 
of  the  draft,  and  asking  that  the  $2,000  shall  be  decreed  to  be 
paid  on  the  draft. 

The  answer  admits  the  receipt  of  the  $2,000,  but  alleges 
that  $240  of  it  was  uncurrent,  and  was,  therefore,  sent  back  to 
Ellis  &  Sturgis,  and  that  the  residue  was  credited  to  Ellis  & 
Sturgis,  on  the  books  of  Tucker  &  Co.,  but  denies  the  appro- 
priation of  the  fund,  and  deny  any  acceptance  by  them  of 
the  draft;  states  that  the  draft  was  presented  and  payment 
demanded  in  coin,  and  not  in  the  said  bills  transmitted  by 
Ellis  &  Sturgis.  That  Tucker  &  Co.  only  owed  Ellis  &  Stur- 
gis the  sum  of  $900.  That  Tucker  &  Co.  had  been  garnisheed 
by  other  creditors  of  Ellis  &  Sturgis  and  had  answered  under 
that  process;  that  they  were  indebted  to  Ellis  &  Sturgis  by 
reason  of  the  said  remittance  to  them  of  the  said  $2,000.  There 
was  a  general  replication. 

The  cause  was  submitted  to  the  common  pleas,  J.  M.  Wil- 
son, Judge,  at  October  term,  1856,  upon  bill,  answers  and 
proofs,  and  he  decreed  that  complainants  should  take  nothing 
by  their  bill.  The  complainants  then  prayed  an  appeal  and 
bring  the  case  to  this  court. 

Shdmway,  Waite  amd  Towne,  for  Appellants, 

Sedge  wick  and  Walker,  for  Appellees. 
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Caton,  J.  We  place  our  reversal  of  this  decree,  upon  the 
ground  that  the  remittance  of  $2,000  was  made  for  the  express 
and  specified  purpose  of  paying  the  draft  drawn  by  Ellis  & 
Sturgis  upon  the  defendants,  in  favor  of  the  complainants,  so 
that  it  is  unnecessary  to  inquire,  what  would  have  been  the 
rights  of  the  complainants  upon  any  general  funds  in  the 
hands  of  Tucker  &  Co.,  belonging  to  Ellis  &  Sturgis,  at  the 
time  the  former  received  notice  of  the  draft.  That  such  a 
draft  against  a  general  balance  in  the  hands  of  Tucker  &  Co., 
and  notice  of  it  by  them,  created  no  legal  liability  in  favor  of 
Harwood  &  Marsh  before  they  had  accepted  or  agreed  to  pay 
it,  is  a  point  not  controverted,  but  what  are  the  rights  of  the 
parties  in  equity,  on  such  a  state  of  facts,  I  will  not  now 
undertake  to  say ;  I  consider  it  beset  with  difficulties,  whether 
considered  upon  the  authority  of  adjudged  cases,  or  whether 
it  be  considered  in  reference  to  its  influence  upon  commercial 
convenience.  As  we  understand  the  facts  of  this  case,  it 
depends  upon  an  entirely  different  principle,  about  which 
there  can  be  really  no  dispute,  unless  it  be,  whether  the 
remedy  might  not  have  been  obtained  in  a  court  of  law. 

The  facts  of  the  case  are  simply  these :  Harwood  &  Marsh, 
in  Cincinnati,  purchased  a  draft  of  Ellis  &  Sturgis,  on  Tucker 
■&  Co.,  of  Chicago,  for  $2,000  and  paid  them  that  amount,  less 
exchange.  At  the  same  time  Ellis  &  Sturgis  remitted  by 
express  to  Tucker  &  Co.,  that  amount  in  bank  notes,  and 
advised  them  as  follows : 

Cincinnati,  October  23,  1854 
H.  A.  Tuckeb&  Co., 

DearSik:    We  hand  $2,000  bank  notes  for  Cr.    Draw  same  amount,  $2fO00. 
Please  honor  Harwood  &  Marsh. 

Respectfully, 

Ellis  &  Sturgis . 

We  are  satisfied  from  the  evidence,  that  at  the  time  of  this 
transaction,  H.  A.  Tucker  &  Co.  were  not  the  general  corres- 
pondents of  Ellis  &  Sturgis,  but  that  their  correspondence 
was  limited  to  special,  or  a  particular  class  of  transactions,  and 
was  principally  confined  to  remitting  to  them  western  cur- 
rency, for  the  purchase  of  New  York  exchange,  to  enable  Ellis 
■&  Sturgis  to  keep  up  their  account  with  their  correspondent 
there.  The  usual  course  of  the  conduct  of  those  transactions 
was  for  Tucker  &  Co.,  whenever  they  received  a  package  of 
currency,  to  remit  the  proceeds,  or  the  value  thereof,  in 
exchange  to  the  correspondent  of  Ellis  &  Sturgis,  in  New 
York,  to  the  credit  of  that  house.  Thus  approximately  clos- 
ing each  transaction.  This,  however,  was  not  always  strictly 
the  case,  for   sometimes,    from    special    causes,    the    eastern 
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remittance  did  not  precisely  correspond  with  the  value  of  the 
package  received,  when  Ellis  &  Sturgis  were  at  once  advised 
of  the  difference.  The  effect  of  this,  -was  to  leave,  frequently, 
if  not  generally,  an  open,  but  limited  account,  between  the 
parties.  Beside  this  purchase  of  eastern  exchange,  Ellis  & 
Sturgis,  during  the  whole  course  of  their  correspondence,  drew 
but  twelve  bills  on  Tucker  &  Co.  These  may  be  divided  into 
three  classes.  First,  there  were  four  bills  drawn,  and  funds  to 
the  same  amount  sent  the  same  day,  in  each  case,  for  the 
express  purpose  of  meeting  these  bills.  The  bill  now  in  ques- 
tion was  one  of  these.  Ellis  &  Sturgis  advised  Tucker  &  Co., 
of  these  drafts  and  special  remittances  to  meet  them,  some- 
times more  or  less  explicitly,  but  conveying  the  same  inform- 
ation substantially.  One  of  these  reads  thus:  "We  hand 
$500,  Ohio,  etc.,  to  pay  our  draft,  that  amount.  W.  Borden." 
Another  reads:  "Herein  find  $750,  bank  notes;  have  drawn 
on  you  same  amount."  And  the  other  reads:  "We  hand 
$586  bank  notes  to  pay  our  draft  on  you,  that  amount  drawn 
to-day  to  J*.  S.  Evans.  If  there  is  any  charge  send  figures." 
Five  of  the  other  drafts  were  drawn  when  larger  remittances 
were  made,  from  which  they  were  directed  to  retain  sufficient 
to  meet  the  drafts,  and  with  the  balance,  to  purchase  New 
York  exchange ;  and  the  remaining  tnree  drafts,  which  were 
for  small  amounts,  were  drawn  without  any  particular  advices, 
but  their  amounts  were  expected  to  be  retained  out  of  remit- 
tances forwarded  in  the  course  of  the  exchange  transactions. 
Now,  when  we  consider  the  character  of  the  correspondence 
between  the  two  houses,  and  the  nature  of  the  special  transac- 
tions, especially  of  the  four  drafts  first  above  named,  can  we, 
without  ignoring  our  common  understanding,  for  a  moment 
doubt,  that  tho  special  remittances  were  made  to  meet  the 
drafts  drawn  at  the  same  time  and  for  no  other  purpose  ?  If 
such  was  the  case,  then  were  those  funds  especially  appro- 
priated for  those  objects,  and  by  receiving  them,  Tucker  & 
Co.  impliedly  agreed  to  hold  them  for  the  purpose  of  meeting 
those  drafts,  and  not  for  general  account.  Indeed,  the  evi- 
dence shows  that  Ellis  &  Sturgis  kept  no  general  account 
with  Tucker  &  Co.,  for  the  purpose  of  exchange  between 
Cincinnati  and  Cliicago,  but  that  account  was  kept  at  Chicago 
with  R.  K.  Swift  &  Co.,  and  all  the  transactions  between 
Ellis  &  Sturgis  and  Tucker  &  Co.,  were  of  a  special  character, 
and  it  was  not  the  intention  of  the  former  to  keep  a  fund  to 
their  credit,  in  the  hands  of  the  latter,  and  when  there  hap- 
pened to  be  balances  either  way,  it  arose  from  accidental 
causes,  as  where  uncurrent  funds  were  received  for  particular 
purposes,  and  returned  as  inapplicable  to  those  purposes. 
Balances  arising  from  these  accidental  causes,  must,  from  the 
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nature  of  the  correspondence,  when  they  did  occur,  generally 
be  against  Ellis  &  Sturgis,  although  small,  and  of  a  temporary 
character,  and  the  statement  of  the  account  kept  by  Tucker  & 
Co.,  as  exhibited  by  Dox,  their  cashier,  shows  that  such  was 
the  case.  Now,  the  advices  sent  wilh  the  four  drafts  first 
above  named,  all  of  which  I  have  copied,  although  differently 
worded,  show  clearly  that  the  remittances  were  all  designed 
for  the  same  purposes,  that  is,  to  pay  the  drafts  therein 
advised.  Such  is  the  express  language  of  two,  and  the  mean- 
ing of  the  other  two  is  scarcely  less  apparent,  especially  when 
all  the  circumstances  are  considered.  The  letters  show  that, 
while  the  greatest  possible  brevity  is  designed  to  be  observed, 
consistent  with  intelligence,  yet  no  set  form  of  words,  was  in 
use  at  the  bank,  to  convey  particular  intelligence,  so  tint  the 
inference  in  the  forms  of  expression,  whether  the  stronger  or 
the  weaker  were  used,  to  announce  the  design  of  a  particular 
appropriation,  was  accidental  and  not  designed. 

The  remittance  having  been  made  for  the  especial  purpose 
of  paying  this  draft,  it  was  an  appropriation  of  the  funds,  to 
that  purpose,  and  the  holder  of  the  draft  acquired  an  interest 
in  the  fund,  which  a  court  of  equity  at  least  will  protect.  No 
matter  what  the  state  of  the  accounts  between  the  two  banking 
houses  may  have  been,  when  Tucker  &  Co.  received  this 
money  with  advices  of  the  especial  appropriation,  they  had  no 
right  to  pass  it  to  the  general  credit  of  Ellis  &  Sturgis,  but 
were  bound  to  hold  ic  as  trustees  for  the  holders  of  the  draft. 

Of  course  they  were  not  bound  to  pay  the  draft  in  coin 
when  it  was  presented  by  Burch,  but  were  only  bound  to  pay 
it  in  such  funds  as  they  had  received  for  that  purpose*  but  this 
unauthorized  demand  of  coin  did  not  relinquish  their  right  to 
the  fund  which  the  defendants  did  hold  in  trust  for  them.  The 
draft,  with  the  special  appropriation  of  the  money  remitted, 
was  an  assignment  of  the  fund  to  the  complainants,  and  Tucker 
&  Co.  were  bound  so  to  regard  it,  till  legitimately  withdrawn. 

Perhaps,  strictly  speaking,  the  defendants  should  have  held 
the  whole  of  the  funds,  including  the  $240,  uncurrent  money, 
to  meet  the  draft,  yet  as  trustees  of  the  complainants,  they 
acted  in  good  faith  and  probably  as  sound  discretion  and  good 
judgment  dictated,  under  the  circumstances,  in  returning  that 
money,  that  it  might  be  replaced  with  good.  We  do  not  think 
they  ought  to  be  held  responsible  for  its  loss,  by  the  failure  of 
Ellis  &  Sturgis. 

The  decree  of  the  common  pleas  must  be  reversed,  and  the 
suit  remanded,  wilh  instructions  to  that  court,  to  enter  a  decree 
in  favor  of  the  complainants  for  $2,000  and  interest,  less  $240> 
and  interest. 

Decree  reversed. 
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Arthur  D.  Rich,  Plaintiff  in  Error,  v.  William  G. 
Hathaway,  Defendant  in  Error. 

ERROR  TO  COOK. 

All  intendments  will  be  in  favor  of  the  legality  of  the  proceedings  when  they  depend 

upon  matters  of  fact,  unless  their  existence  is  denied  by  bill  of  exceptions. 
The  service  and  notice  of  an  intended  motion  or  step  in  a  cause,  at  a  vacation  tdm, 

is  not  a  matter  of  record.    Their  absence  from  the  record  is  uo  evidence  that  notice 

was  not  given. 
A  party  in  court,  to  dispose  of  a  demurrer,  must  take  notice  of  the  orders  of  the  court 

following  thereupon. 
A  refusal  to  set  aside  a  default  will  not  be  revised,  unless  the  discretion  of  the  court, 

in  doing  so,  has  worked  gross  injustice. 
A  simple  averment  of  merits  in  a  defense  is  not  sufficient;  the  grounds  of  the  defense 

should  be  stated. 
The  liability  of  a  guarantor  does  not  depend  upon  the  diligence  used  in  prosecuting 

the  maker  of  a  note. 
A  guarantor,  signing  a  note  at  its  inception,  adopts  the  consideration  of  the  note  m 

the  consideration  for  his  guaranty. 

This  was  an  action  of  assumpsit,  brought  by  Hathaway 
against  Rich,  at  the  October  vacation  term  of  Cook  Circuit 
Court. 

The  defendant  below,  by  his  attorneys,  filed  a  demurrer  to 
the  declaration  of  said  plaintiff  below,  on  the  28th  day  of 
October,  in  said  October  term,  which  was  not  answered  by 
said  plaintiff  below. 

On  the  29th  of  October  the  cause  was  called  up  for  hearing 
at  said  vacation  term,  without  notice  to  the  defendant  below, 
or  his  attorneys;  the  demurrer  was  sustained;  leave  taken 
by  plaintiff  below  to  amend  his  declaration,  which  was  done, 
and  a  rule  entered  that  the  defendant  below  should  plead  by 
the  next  morning. 

On  the  1st  day  of  November  following,  a  judgment  of 
default  was  entered  against  the  defendant  below>  for  want  of 
a  plea. 

On  the  10th  of  November,  being  then  the  November  term 
of  said  court,  defendant  below  moved  to  set  aside  the  default, 
and,  on  the  22d  of  November,  defendant  filed  affidavits  of  his 
attorneys,  and  of  himself:  of  the  want  of  notice  of  the  pro- 
ceedings upon  the  demurrer,  and  subsequent  thereto,  and  of 
the  rule  to  plead;  also,  of  a  good  defense  to  said  action  upon 
the  merits.  And  the  said  court  overruled  the  motion  to  pes 
aside  the  default. 

•John  E.  Cone,  for  Plaintiff  in  Error. 

H.  T.  Helme  and  H.  F.  Waite,  for  Defendant  in  Error. 
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Scates,  C.  J.  The  objection  taken  to  the  proceedings  had 
at  the  October  term  of  the  circuit  court,  for  want  of  previous 
notice  to  the  defendant  below,  cannot  be  sustained. 

Every  intendment  will  be  indulged  in  favor  of  the  legality 
of  the  proceedings  when  they  depend  upon  the  existence  of 
matters  of  fact,  unless  their  existence  is  denied  by  the  record, 
on  bill  of  exceptions.  The  service  and  notice  of  an  intended 
motion  or  step,  in  a  cause  at  a  vacation  term,  is  not  a  matter 
of  record.  They  must  be  so  made  by  bill  of  exception.  Their 
absence  from  the  record  is  no  evidence  that  notice  was  not 
given.     Inglehart  v.  Pitcher,  17  111.  R.  308. 

We  will,  therefore,  presume,  in  this  case,  to  sustain  the 
judgment  below,  that  due  notice  was  served  of  the  intention 
to  submit  the  demurrer.  Being  so  in  court  to  dispose  of  the 
demurrer,  plaintiff  muse  take  notice  of  the  orders  following 
thereupon  at  the  term.  He  was  regularly  in  default,  for  want 
of  a  plea  under  the  rule.  The  refusal  of  the  court  to  set  aside 
a  default,  is  the  exercise  of  a  discretion  which  we  will  not 
revise,  at  least  unless  a  gross  and  flagrant  abuse  of  it  is  shown, 
of  which  there  is  no  pretense  here.  Greenleaf  y.  Roe,  17  III. 
R.  474. 

The  pimple  averment  of  merits  in  the  defense  has  not  been 
received  as  a  sufficient  statement,  in  affidavits,  to  set  aside 
defaults.  A  full  disclosure  of  the  facts  and  grounds  upon 
which  the  merits  of  the  defense  arise  has  been  usually  required 
and  made,  so  as  to  enable  the  court  to  judge  of  the  merits. 

The  affidavits  set  forth  no  facts  which  show  merits,  but 
general  statements  only,  drawing  conclusions,  instead  of  sub- 
mitting the  facts  for  the  judgment  of  the  court  upon  the 
question  of  merits. 

The  plaintiff  has,  by  his  assignment  of  errors,  renewed  his 
objections  to  the  sufficiency  of  the  amended  declaration.  But, 
we  think,  there  is  no  ground  of  objection  sustainable.  A 
guaranty  is  an  original,  independent  undertaking,  and  does 
not  depend  upon  the  diligence  of  promise  against,  or  the 
solvency  of  the  maker.  Healon  v.  Uulbert,  3  Scam.  R.  489  j 
Cushman  v.  Dement,  ibid.  497, *  Camden  v.  McCoy,  id.  437; 
Carroll  v.  Weld,  13  111.  R.  683  j  Klein  v.  Currier,  14  ibid.  23.7. 

Where  the  guarantor  signs  at  the  time  of  giving  the  note, 
the  consideration  in  the  note  becomes  the  consideration  of  the 
guaranty,  and  will  support  it.     14  111.  R.  237. 

The  suggestion  of  a  defense,  for  want  of  a  consideration  is,, 
therefore,  not  full  enough  to  present  one  available  to  plaintiff. 
His  set-off  is  not  barred.  So  we  perceive  no  ground  to  suspect 
any  injury  to  plaintiff  by  refusal  to  set  aside  the  default. 

Judgment  affirmed. 
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David  S.  Lee,  AppellaDt,  v.  Adamsost  B.  Newkirk.  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

An  execution  issued  from  the  municipal  court  of  the  city  of  Chicago,  after  the  court 
was  abolished,  is  a  nullity. 
(JL  vThe  nintli  section  of  the  act  concerning  conveyances  in  the  revised  statutes  is  uncon- 
stitutional. 

This  was  an  action  of  ejectment  to  recover  the  following 
premises:  beginning  at  the  north-west  corner  of  west  half 
north-east  quarter  section  18,  township  39  N.,  R.  14  east,  and 
running  thence  south  160  rods  to  south-west  corner  thereof; 
thence  east  14  rods  7  links;  thence  north  50  rods;  thence 
east  G  rods;  thence  no^th  110  rods;  thence  west  20  rods  4 
links  to  place  of  beginning. 

Commenced  by  the  appellant  against  the  appellee,  on  the 
2d  day  of  June,  A.  D.  1856,  in  the  Cook  County  Court  of 
Common  Pleas.  Plea  not  guilty,  and  trial  by  jury  at  the 
February  term,  1857. 

All  the  evidence  in  the  case  was,  on  motion  of  defendant, 
excluded  from  the  jury,  on  the  ground  that  the  same  did  not 
establish  a  title,  on  the  part  of  the  said  plaintiff  to  the  prem- 
ises described  in  his  declaration,  which  motion  was  sustained 
and  granted  by  the  court,  and  the  whole  of  said  evidence 
excluded  from  the  jury.  To  which  decision  and  ruling  of  the 
court,  and  the  exclusion  of  said  evidence,  as  aforesaid,  the 
plaintiff  then  and  there  excepted. 

O.  Beckwith,  for  Appellant. 

B.  S.  Morris,  for  Appellee. 

Scates,  C.  J.  The  plaintiff's  title  depends  upon  the  same 
judgment  in,  and  execution  issued  from  the  municipal  court 
of  the  city  of  Chicago,  as  the  defendant's  title  did  in  Newkirk 
v.  Chapron,  17  III.  R.  344.,  The  title  is,  therefore,  defective, 
for  the  reason  there  stated,  that  the  execution  issued  from  the 
municipal  court,  after  the  court  was  abolished,  is  a  nullity, 
and  a  sale  under  it  is  void.  We  need  not  repeat  the  argument 
here. 

The  plaintiff  set  up  the  statute  of  limitations.  He  has 
failed  to  show  an  actual  possession  for  seven  successive  years. 
Actual  possession  was  taken,  and  a  portion  of  the  land  was 
plowed,  but  it  seems  to  have  been  abandoned  again,  as  no 
further  act  was  done  to  continue  that  possession  in  fact.  la 
1855,  defendant  took  actual  possession,  and  has  continued  it 
ever  since,  by  actual  iuclosure. 

£L    to     <}U*.  Col— 
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Failing  in  these  claims  of  title,  the  plaintiff  has  presented 
his  claim  and  color  of  title,  made  in  good  faith,  which,  we 
think  has  sufficiently  shown  and  proved  the  payment  of  taxes 
for  seven  consecutive  years,  from  the  year  1848 ;  and  relies 
upon  the  provisions  of  the  ninth  section  of  the  act  concerning 
conveyances  (Rev.  Stat.  p.  104),  which  declare  and  adjudge 
him  to  be  the  owner  of  vacant  and  unoccupied  lands  under 
•such  circumstances.  The  plaintiff  brings  himself  wilhin  the 
provisions  of  that  section,  but  we  have  held  the  section  to  be 
unconstitutional  and  void,  in  the  cases  of  Pilkington  ct  al.  v. 
Ford,  18  111.  R.  502,  and  Harding  v.  Butts,  IS  ibid.  502,  at 
this  term,  and  will  not  repeat  the  argument.  Those  cases 
are  decisive  of  this.(a> 

Judgment  affirmed. 

(a)    Ante,  502  and  notes. 


Margaret  Boyland,  Plaintiff  in  Error,  v.  William  Boyland, 
Defendant  in  Error. 

ERROR  TO  COOK. 

A  serviee  of  process  must  be  marie  strictly  according  to  the  statute,  and  so  shown  bj 
the  return  of  the  officer,  or  the  court  will  not  have  jurisdiction  of  the  person. 

A  return  which  shows  that  the  process  was  served  by  leaving  the  some  at  the  house 
of  another  person,  with  a  female  white  person,  etc.,  "said place  being  designated" 
by  plaintiff  is  insufficient. 

A  defective  service  or  return  will  not  be  cured  by  a  recital  in  the  decree. 

The  said  William  filled  his  bill  11th  of  November,  1852, 
stating  his  marriage  in  May,  1833,  with  defendant  and  that 
they  lived  together  from  thence  till  the  1st  of  September, 
1850,  as  husband  and  wife,  when  she  wilfully  and  wickedly 
deserted  him,  at  Chicago,  and  willfully  absented  herself  from 
him,  without  excuse,  for  two  years  prior  to  the  filing  his  bill. 

Summons  issued  in  usual  form,  on  which  is  the  l?Howing 
return  : 

"Executed  the  within  writ  by  leaving  a  copy  of  the  wilhin 
at  the  dwelling  house  of  John  McCawley,  with  a  female  white 
person,  over  twelve  years  of  aire,  informing  her  of  the  contents 
thereof,  said  place  being  designated  by  plaintiff,  November 
5th,  1852.  Service,  50  cents;  copy.  50  cents  ;  return,  10  cents  J 
mileage,  5  cents.         (Signed)     \V.  L.  CHURCH,  Sheriff, 

By  D.  T.  Wood,  Deputy." 

Margaret's  default  was  entered,  and  the  bill  was  taken  as 
confessed,  proof  was  made,  and  thereupon  a  decree,  dissolving 
the  marriage  contract. 

The  error  assigned  is  that  the  decree  is  irregular  and  void, 
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because  the  defendant  below  had  not  such  notice  of  the  suit  as 
is  required  by  law. 

B.  S.  Morris,  and  Shumway,  Waitb  and  TowNE,for  Plaintiff 
in  Error. 

Hoyne  and  Miller,  for  Defendant  in  Error. 

Scates,  C.  J.  A  decree  pro  confesso  was  taken  on  the 
following  return  of  service  on  the  summons: 

'■Executed  the  within  writ  by  leaving  a  copy  of  the  within 
at  the  dwelling  house  of  John  McCawley,  with  a  female  white 
person,  over  twelve  years  of  age,  informing  her  of  the  contents 
thereof,  said  place  being  designated  by  plaintiff,  November 
5th,  1852." 

Where  the  court  has  no  jurisdiction  the  decree  is  void. 
The  service  here  is  wholly  insufficient  to  give  the  court 
jurisdiction  of  the  person  of  defendant  below. 

Where  a  personal  service,  by  a  delivery  of  a  copy  of  the 
summons,  cannot  be  made,  by  reason  of  the  absence  of  defend- 
ant from  home,  or  because  defendant  cannot  be  found,  an 
equivalent  is  prescribed  by  statute.  But  in  making  this 
service,  as  in  the  case  of  constructive  service  by  publication, 
the  requirements  of  the  statute  must  be  strictly  complied 
with,  and  this  must  affirmatively  appear  on  the  record. 
As  no  presumptions  can  he  indulged  against  infants,  so 
none  will  be  indulged  against  adults  on  defaults,  where 
the  notice  has  beeu  merely  constructive.  Tried  by  this  rule, 
and  this  service  will  be  found  deficient  in  several  essentials: 
First.  The  copy  was  not  left  at  the  "usual  place  of  abode"  of 
defendant  below,  but  at  the  dwelling  house  of  John  McCawley. 
What  connection  his  dwelling  has  with  her  '-usual  place  of 
abode"  is  not  shown.  Second.  It  should  have  been  left  with 
some  white  person  ''of  the  family"  of  defendant,  over  the 
age  of  ten  years.  Here  the  person  was  white  and  of  suf- 
ficient age,  but  not  of  defendant's  family.  We  could  hardly 
presume  she  was  of  McCawley's  family,  at  whose  dwelling 
she  was  found,  much  less  of  defendant's  family.  It  is,  in  these 
essentials,  wholly  deficient,  according  to  the  statute  and  its 
sound  construction,  in  Towns. ntd  el  al.f  v.  Griggs,  2  Scam.  R. 
336;  Montgomery  el  al.  v.  Brown  et  al,  2  Gilm.  R.  583,  in 
which  last  case  the  court  held  it  necessary  to  name  the  white 
person  with  whom  it  was  left,  in  order  that  defendant  might 
be  able  to  trace  the  copy  and  service.  This  doctrine  has  been 
further  extended  and  approved,  in  relation  to  adults,  in  Jacobus 
v.  Smith,  14  III.  R.  359;  and  to  infants  and  adults  in  Cast  et 
al.  v.  Ross  et  al.,  17  111.  R.  2TG. 
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We  fully  approve  it  on  principle.  Parties  are  not  to  be 
prejudged  of  their  rights,  or  deprived  of  their  property,  with- 
out notice.  When  that  notice  is  constructively  given,  the 
party  claiming  benefits  under  it  must  show  a  strict  compliance 
wicli  every  requirement  of  the  statute.  Nothing  less  will 
invest  the  court  with  jurisdiction,  or  give  validity  to  the 
dc cee  which  may  be  rendered ;  nor  can  these  defects  be 
aided  by  recital  of  such  service  in  the  decree  itself,  as  is  done 
in  this  case. 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 


The  Peoria  Marine  and  Fire  Insurance  Company,  Appel- 
lants, v.  David  Lewis  et  al.,  Appellees. 

APPEAL  FROM:  WINNEBAGO. 

An  insurance  company  may  waive  imperfections  and  deficiencies  in  the  statement  of 
loss  and  proof  required  by  the  policy;  and  all  objections  to  the  sufficiency  of  proof 
will  be  considered  as  waived  to  everything  not  specifically  pointed  out. 

Upon  notice,  and  an  account  and  proofs  furnished  of  loss,  to  an  insurance  company, 
all  objections  that  might  be,  but  are  not  taken,  if  the  company  objects  to  paving', 
will  be  considered  as  waived;  and  only  such  objections  can  he  insisted  on  as  were 
first  marie,  (a) 

If  it  is  objected  that  an  assignment  or  change  of  interest  in  the  premises  insured  was 
executed  subsequent  to  the  policy,  want  of  consent  must  be  averred,  in  a  plea  to  an 
action  on  the  policy,  or  it  will  be  presumed  that  the  conditions  of  the  policy  were 
complied  with. 

Where  the  conditions  of  a  policy  require  that  notice  of  a  loss  shall  be  given  ''■forth- 
with," it  will  be  understood  to  require  the  use  of  due  diligence,  and  that  it  shall  be 
given  within  a  reasonable  time,  under  the  circumstances. 

If  it  is  represented  that  a  force  pump  is  connected  with  the  building  insured,  and 
there  is  such  a  pump,  but  without  hose,  there  will  be  a  compliance  with  the 
condition. 

The  insurance  of  a  search  manufactory  will  iuclude  fixtures  and  machinery. 

If  a  greater  loss  is  proved  than  the  whole  amount  insured  by  different  policies,  the 
pa.ty  insured  will  be  entitled  to  recover  the  full  amount  of  each  policy,  unless  the 
recovery  shall  oe  limited  by  the  policy,  to  only  a  proportion  of  the  loss. 

The  insured  will  be  entitled  to  interest  upon  the  amount  of  loss  proved  within  the 
policy,  from  the  time  fixed  for  the  payment,  after  proof  of  loss. 

Thi*  suit  was  brought  to  February  term,  1856.  Declaration 
contained  four  counts,  upon  a  policy  of  insurance,  which,  with 
the  conditions,  so  far  as  is  necessarily  connected  with  this  case, 
is  as  follows : 

By  this  policy  of  insurance,  the  Peoria  Marine  and  Fire  Insurance  Company,  in 
consideration  of  forty  dollars,  to  them  paid  by  the  assured  hereinafter  named,  the 
receipt   whereof  is  hereby   acknowledged,    do  insure   Lewis   Smith,  Esq  ,  &  Co., 


(a)     Atlantic  I.  Co.  v.  Wright,  22111.  R.  473;  G.  W.  I.  Co.  v.  Staaden,  26  id    360 
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against  loss  or  damage  by  fire,  to  the  amount  of  two  thousand  dollars,  on  their 
starch  factory  building,  including  machinery  and  fixtures.  Said  building  is  base- 
ment of  stone,  upjier  story  of  wood,  and  is  situated  on  Rock  river,  in  the  city  of  Rock- 
ford,  111.  All  as  is  desciibed  in  appiioation  and  survey  No.  96.  on  file  In  this  office, 
$2,000  other  insurance. 

And  the  said  company  do  hereby  promise  and  agree  to  make  good  unto  the  said 
assured,  their  executors,  administrators  and  assigns,  all  such  im.nediate  loss  or 
damage,  not  exceeding  in  amount  the  sum  Insured,  as  shall  happen,  by  fire,  to  the 
property,  as  above  specified,  from  the  first  day  of  June,  one  thousand  eight  hundred 
and  fii'tv-five  (at  twelve  o'clrck  at  noon),  unto  the  first  day  of  .June,  one  thousand 
eight  hundred  and  fifty-6ix  (at  twelve  o'clock  at  noon),  the  said  loss  or  damage  to 
be  estimated  according  to  the  true  and  actual  cash  value  of  the  property  at  the  tim^ 
the  same  shall  happen ;  and  to  be  paid  within  sixty  days  after  notice  and  proof  thereof 
made  by  the  assured,  in  conformity  to  the  conditions  annexed  to  this  policy.  And 
if  the  said  assured,  or  their  assigns,  shall  hereafter  make  any  other  insurance  on  the 
game  property,  ami  shall  not  give  notice  thereof  to  this  company,  and  have  the.  same 
ind  >rsed  on  this  instruxent,  or  otherwise  acknowledged  by  them,  in  writing,  thio 
policy  shall  cease,  and  be  of  no  further  effect  And  in  case  of  any  other  insurance 
upon  the  property  hereby  insured,  whether  prior  or  subsequent  to  the  date  of  this 
p  )licy,  the  assured  shall  not,  in  case  of  loss  or  damage,  be  entitled  to  demand  or 
recover  of  this  company  any  greater  portion  of  the  loss  or  damage  sustained  than 
the  amount  hereby  insured  shall  bear  to  the  whole  amount  insured  on  said  property. 
And  that  this  policy  is  made  and  accepted  in  reference  to  the  conditions  hereto 
annexed,  which  are  to  be  used  and  resorted  toin  order  to  explain  the  rights  and  obli- 
gations of  the  parties  hereto,  in  all  cases  not  herein  otherwise  specially  provided  for. 

Conditions  of  insurance  referred  to  in  the  bodj  of  the 
foregoing  policy : 

7.  Policies  of  insurance,  subscribed  by  this  company,  shall 
not  be  assignable  without  the  consent  of  the  company, 
expressed  by  indorsement  made  thereon.  In  case  of  assign- 
ment, wiiliout  such  consent,  whether  of  the  whole  policy  or 
of  any  interest  in  it,  the  liability  of  the  company,  in  virtue  of 
such  policy,  shall  thenceforth  cease.  And  in  case  of  any  such 
transfer  or  change  of  title  in  the  property  insured  by  this 
company,  or  of  any  undivided  interest  therein,  such  insurance 
shall  be  void  and  cease. 

11.  All  persons  insured  by  this  company,  and  sustaining 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof  to 
the  company  or  its  a<rent,  and,  as  soon  after  as  possible,  to 
deliver  in  a  particular  account  of  such  loss  or  damage,  sinned 
with  their  own  hands,  and  verified  by  their  oath  or  affirmation. 
They  shall  als  >  declare,  on  oath,  whether  any  and  what  other 
insurance  has  been  made  on  the  same  property;  what  was  the 
whole  value  of  the  su'tjecl  insured;  what  was  their  interest 
theivin ;  in  what  general  manner  (as  to  trade,  manufactory, 
merchandise,  or  otherwise)  the  building  insured,  or  containing 
the  subject  iusured,  aud  the  several  parts  thereof,  were  occu- 
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pied  at  the  time  of  the  loss,  and  who  were  the  occupants  of 
such  building;  and  when  and  how  the  fire  originated,  so  far 
as  they  know  and  believe;  and  procure  a  certificate,  under 
the  hand  of  a  magistrate  or  notary  public  (most  contiguous  to 
the  place  of  the  fire,  and  not  concerned  in  the  loss  as  a  cred- 
itor or  otherwise,  or  related  to  the  insured  or  sufferers),  that 
he  is  acquainted  with  the  character  and  circumstances  of  the 
person  or  persons  insured,  and  has  made  diligent  inquiry  into 
the  facts  set  forth  in  their  statement,  and  knows  or  verily 
believes,  that  he,  she  or  they  really,  and  by  misfortune,  and 
without  fraud  or  evil  practice,  hath,  or  have  sustained,  by  such 
fire,  loss  and  damage  to  the  amount  therein  mentioned;  and 
also,  if  required,  shall  produce  their  books  of  account  and 
other  proper  vouchers;  and  shall  also,  if  required,  submit  to 
an  examination,  under  oath,  by  the  agent  Or  attorney  of  the 
company,  and  answer  all  questions  touching  his,  her  or  their 
knowledge  of  anyt'iing  relating  to  such  loss  or  damage,  or  to 
their  claim  thereupon,  and  subscribe  such  examination,  the 
same  being  reduced  to  writing:;  and  until  such  proofs,  declara- 
tions and  certificates  are  produced,  and  examination,  if  required, 
the  loss  shall  not  be  deened  payable.  Also,  if  there  appear 
any  fraud  or  false  swearing,  the  insured  shall  forfeit  all  claim 
under  this  policy.  Damage  to  buildings  not  totally  destroyed 
shall  be  appraised  by  disinterested  men,  mutually  agreed  upon 
by  the  assured  and  the  office,  or  its  agents;  and  where  mer- 
chandise or  other  personal  property  is  partially  damaged,  the 
insured  shall  forthwith  cause  it  to  be  put  in  as  good  order  as 
the  nature  of  the  case  will  admit,  assorting  and  arranging  the 
various  articles  according  to  their  kind  ;  and  shall  cause  a  list 
or  inventory  of  the  whole  to  be  made,  naming  the  quantity 
and  cost  of  each  kind.  The  damasre  shall  then  be  ascertained 
by  the  examination  and  appraisal  of  said  damage  on  each 
article,  by  disinterested  appraisers,  mutually  agreed  upon, 
whose  detailed  report,  in  writing,  shall  form  a  part  of  the 
proofs  required  to  be  furnished  by  the  claimant,  one-half  of 
the  appraiser's  fees  to  be  paid  by  the  insurers.  A  copy  of  the 
written  portion  of  the  policy  to  be  given  in  the  affidavit  of  the 
claimant  in  all  cases. 

12.  Payment  of  lo3SC3  shall  be  made  in  sixty  days  after 
sufficient  proof  has  been  received  by  the  secretary,  in   writing. 

Defendant  demurred  to  the  third  and  fourth  counts,  and  the 
demurrer  was  sustained. 

The  first  and  second  counts  set  out  the  policy  and  its  con- 
ditions substantially  and  aver  that  Appellants  insured  against 
loss  or  damage  by  fire,  the  appellees'  starch  factory  buildings, 
including  machinery  and  fixtures,  situated  at  Rockford,  Win- 
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nebago  county,  111.,  in  the  sum  of  two  thousand   dollars,  for 
the  period  of  one  year. 

That,  on  the  I lth  of  May,  1855,  appellees  insured  same 
property  for  two  thousand  dollars  in  the  u  Stephenson  County 
Mutual  Fire  Insurance  Company''  of  which  Appellants  had 
due  notice,  and  the  same  is  mentioned  in  their  policy;  that 
the  insured  premises  were  destroyed  by  fire  on  the  14th  of 
July,  1855;  that  premises  were  not  used  contrary  to  the 
agreements  in  the  policy;  that  they  forthwith,  on  the  18th  of 
July,  1855,  gave  notice  of  the  loss,  and,  as  soon  as  possible 
thereafter,  on  the  20th  of  July,  gave  to  appellants  a  particular 
account  of  the  loss,  etc.,  verified  by  affidavit;  and  on  the  24th 
day  of  October,  1855,  they  amended  the  statement,  the  appel- 
lants having  waived  imperfections  and  deficiencies  in  former 
statement,  and  consented  to  the  amendment;  and  procured  the 
cei  ificate  of  a  magistrate,  as  required  by  the  policy ;  and 
concludes  with  a  general  averment  that  sixty  days  have 
elapsed  since  the  preliminary  proofs  have  been  made,  yet 
their  damages,  etc.,  have  not  been  paid,  etc. 

The  defendant  below  filed  thirteen  pleas. 

1st.  Non  est  factum,  and  twelve  special  pleas,  of  which 
notice  only  will  be  taken  of  such  as  are  commented  upon  in  the 
opinion. 

5th.  That  appellees  did  not,  as  soon  as  possible,  furnish  a 
particular  account  of  their  loss  under  their  hands,  and  verified 
by  their  own  oath  or  affirmation,  including  therein  a  copy  of 
the  written  portion  of  said  policy,  as  required  by  the  policy, 
and  the  conditions  thereto  annexed  and  made  part  thereof. 

A  demurrer  to  this  plea  was  sustained,  and  appelants  abided 
by  the  demurrer. 

6th.  That  appellees  did  not,  as  soon  as  possible,  furnish  a 
particular  account  of  their  loss,  etc.,  but  neglected  to  do  so  for 
the  space  of  five  days  after  the  alleged  loss. 

A  demurrer,  to  this  plea  was  sustained,  and  appellants 
abided  by  the  demurrer. 

11th.  That,  after  making  the  policy,  on  the  2d  of  June, 
1855,  appellees  made  an  incumbrance  and  deed  of  trust  on  the 
premises  to  James  M.  Wight,  trustee,  etc.,  for  $4,600,  thereby 
lessening  the  value  of  appellees'  interest  in  the  premises. 

A  demurrer  to  this  plea  was  sustained,  and  appellants  abided 
by  the  demurrer. 

Appellees  gave,  in  evidence,  the  policy  of  insurance,  dated 
June  1,  1855,  with  the  '-onditions  and  indorsements. 

They  next  introduced  C.  W.  Sheldon,  who  stated  that  he 
was  acting  as  agent  for  defendants  in  procuring  the  policy, 
and  was  agent  at  the  time  of    the  burning  of   the    building 
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mentioned  in  the  policy,  and  has  continued  so  to  the  present 
time.  Knew  the  property  insured;  it  was  a  starch  factory, 
situited  in  Rockford,  on  the  west  side  on  Rock  river.  Was 
present  at  the  fire,  on  the  14th  of  July,  1855.  The  property 
was  pretty  much  destroyed  by  the  fire.  Have  seen  the  paper 
produced,  marked  UB."  It  was  served  on  him  (witness)  July 
16,  1855.  The  indorsement  is  in  my  handwriting.  It  was 
handed  to  me  by  Mr.  Wight.  Have  seen  the  paper  produced, 
marked  "C."  It  was  sworn  to  before  me,  July  18,  1855. 
Plaintiffs  Smith,  Strong  and  Mesler  came  to  my  office  and  left 
the  papers.  I  think  I  sent  them  by  mail  to  the  secretary  of 
the  company. 

The  paper  marked  "B,"  which  is  as  follows,  was  then 
offered  in  evidence. 

To  the  Peoria  Marine  and  Fire  Insurance  Company: 

You  will  please  take  notice  that  the  starch  factory  in  this  place,  insured  by 

your  policy,  dated  June  1st,  1855,  and  numbered  (96),  to  Messrs.  Lewis,  Smith  &  Co., 

for  $2,000,  was,  on  the  14th  inst.,  totally  destroyed  by  fire. 

To  C.  W.  Sheldon,  Agent  of  said  Co.  Yours,  etc., 

ALFRED  OUGHLETREE, 

Assignee  of  said  policy ,  by  James  Wight,  his  agent,  who  also  signed  for 

the  parties  insured. 
July  16,  1855. 

Indorsed,  "I  acknowledge  service  of  the  within. 

"July  16,  1855.  C.  W.  Sheldon." 

The  paper  marked  "C,"  whieh  is  as  follows,  was  offered 
in  evidence. 

Rockford,  July  18,  1855. 
The  undersigned  deposeth  and  saith,  that,  on  the  14th  instant,  their  starch  factory 
was  burned,  with  nearly  all  its  contents;  that  the  origin  of  the  fire  is  to  them  unknown 
■with  certainty,  but  think  it  originated  in  some  undiscovered  defect  in  the  chimney; 
that  the  factory  was,  at  the  time  of  the  fire,  and  at  all  times,  in  their  occupancy,  and 
under  their  immediate  care;  that  the  factory  building  and  machinery  fixtures  cost 
the  sum  of  $10,300,  and  that  it  was  owned  wholly  by  them;  that  they  are  insured  by 
the  Freeport  Mutual  Fire  Insurance  Company  in  the  sum  of  $2,000,  and  have  no  other 
insurance  excepting  yours;  that  their  actual  loss  on  factory  and  machinery  is  $6,813. 
They  further  depose  and  say  that  the  above  facts,  as  stated  by  us,  are  true,  to  the  best 
•of  our  knowledge  and  belief. 

Subscribed  and  sworn  to  before  me  this  DAVID  LEWIS, 

18th  day  of  July,  1855.  J.B.SMITH, 

C.  W.  SHELDON,  J.  P.     [seal.]  H.  C.  MESLER, 

CLARK  STRONG. 

These  papers  were  objected  to,  objection  overruled,  and 
exception  taken. 

Witness  further  stated  that  the  paper  purporting  to  be  a 
notice,  dated  October  24,  1855,  is  signed  by  plaintiffs. 
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That  Underbill,  the  president  of  the  company,  was  here  soon 
after  the  fire,  and  went  with  tile  to  the  factory. 

Holland  was  also  here  in  Augist.  I  think  the  company 
had  had  notice  of  the  fire  then.  lie  claimed  that  defendants 
were  not  liable  because  there  was  a  variance  in  the  plain  .ifiV 
application,  in  respect  to  the  policy  of  the  Stephenson  County 
Insurance,  and  because  there  was  no  hose  attached  to  the 
pump  in  the  premises  insured,  at  the  time  of  the  fire.  Tho 
plaintiffs  were  present.  Holland  proposed  to  submit  the 
question  of  defendants'  liability  to  Judie  Caton.  Learned^ 
from  the  statements  of  the  plaintiff-i,  that  they  had  received 
notice  from  the  defendants  that  their  notice  of  loss  was  not 
sufficient.  Knows  handwriting  of  pap  >r  marked  ,4D."  It  \a 
Holland's,  secretary  of  company.  Don't  know  when  plaintiffs 
stated  defendants  had  tiiven  them  notice  that  their  notice  was 
insufficient,  or  when  plaintiffs  received  such  notice. 

Defendant  called  C.  M.  Sheldon,  who  testified  that,  at  the 
time  he  took  the  application  for  the  insurance,  he  examined 
he  premises.  The  building,  not  quite  finished,  was  to  be 
complete  about  the  time  the  poli  y  would  return  from  the 
office.  Left  application  with  Smith  to  be  filled  up.  Applica- 
tion produced,  marked  'G."  Application  returned  as  now 
filled  up.  Sent  it  as  such  to  defendants'  office,  at  Peoria. 
Paper  marked  MI."  Is  Stephenson  county  policy  mentioned 
in  plaintiffs'  policy  ? 

The  application  is  in  usual  form,  purporting  to  be  for  insur- 
ance on  'starch  factory,  machinery  and  fixtures  pertaining  t& 
the  factory" 

The  application  is  unimportant,  except  the  first  and  fifteenth 
interrogatories,  and  the  answers  to  the  same. 

1st.     What  amount  is  there  now  insured  on  the  property? 

Ans.     Two  thousand  dollars. 

loth.  Is  there  a  force  pump  and  a  trood  supply  of  water 
always  on  hand  ? 

Ans.      There  is  a  forcing  pump,  and  Rock  river  to  feed  it. 

Defendant  then  gave,  in  evidence,  the  Stephenson  County 
Mutual  Fire  Insurance  Company  policy,  d  ited  May  11,   185*5.. 

Tim  property  insured  by  this  policy  is  described  as  follows: 

"To  the  amount  of  two  thousand  dollars  on  the  following 
pronerty  :  on  their  starch  manufactory."  Saving  nothing  ot 
the  fixtures  and  machinery.  * 

The  application  uses  the  same  language:  "On  their  starch 
manufactory." 

The  following  instructions  were  given  by  the  court,  at  the 
request  of  appellees,  whieh  were  excepted  to  by  appellants. 

1st.  If  the  jury  find,  from  tin'  evidence,  that  the  defendmts 
made  and  delivered  to  the  plaintiffs  the  policy  of  the  insurance 
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in  question  in  this  cause  j  that  the  property  insured  has  been 
destroyed  l>y  fire  while  said  policy  was  in  force,  as  stated  in 
plaintiffs'  declaration;  and  that  the  conditions  in  the  policy  in 
respect  to  preliminary  proofs,  statement  and  notice  have  been 
substantially  complied  with  by  the  plaintiffs,  the  jury  will 
find  for  the  plaintiffs  the  amount  of  money  mentioned  in  the 
policy,  if  such  property  destroyed  has  been  proved  to  amount 
to  four  thousand  dollars,  unless  the  jury  shall,  at  the  same 
time,  find  that  the  defense  set  up  by  the  defendants  has  been 
proved  by  them. 

2d.  If  the  jury  find,  from  the  evidence,  that  a  statement, 
in  substance,  as  required  by  the  conditions  of  said  policy,  was 
delivered  to  the  defendants,  at  the  time  required  by  the  policy, 
the  jury  will  be  authorized  to  find  t'ie  condition,  in  respect  to 
said  statement,  performed,  although  the  jury  may,  at  the 
eame  time,  believe  that  the  said  statement  was  informally, 
inartificially  and  vaguely  worded. 

3d.  If  the  jury  find,  from  the  evidence,  that  C.  W.  Sheldon 
was  the  general  agent  of  the  defendants,  for  the  transaction  of 
their  business  in  respect  to  the  insurance,  a  delivery  of  such 
statement,  in  the  manner  aforesaid,  to  him  was  sufficient:  and 
if  the  jury  find,  from  the  evidence,  that  such  statement  was 
delivered  to  suid  agent,  they  will  be  authorized  to  find  such 
statement  was  delivered  to  the  defendant. 

5th.  If  the  jury  find,  lrom  the  evidence,  that  the  defendants 
received  such  statement  without  objection,  and  p'aced  their 
refusal  to  pay  plaintiffs'  loss  on  other  and  different  grounds, 
such  conduct  would  be  evidence  tending  to  show  that  the 
defendants  admitted  the  sufficiency  of  such  statement  although 
they  may,  at  the  same  time,  believe  that  such  statement  was 
informal,  uncertain  and  vague  in  its  meaning. 

8th.  If  the  jury  find,  from  the  evidence,  that  the  plaintiffs' 
loss,  by  said  lire,  on  the  property  insured,  exceeded  $4,000, 
being  the  amount  insured  by  both  policies,  and  shall  also  be 
of  opinion  that  the  plaintiffs  are  entitled  to  recover  in  this 
action,  the  jury  will  find  for  the  plaintiffs  the  whole  amount 
insured  by  the  policy. 

9th.  If  the  jury  believe,  from  the  evidence,  that  the 
plaintiffs  are  entitled  to  recover  in  this  action,  they  will  allow 
the  plaintiffs  interest  on  the  sum  they  are  found  entitled  to 
recover  on  the  policy,  from  the  time  the  same  became  payable 
by  the  terms  of  the  policy. 

The  jury  found  a  verdict  for  the  plaintiffs  (appellees)  for 
$2,127.  A  motion  for  a  new  trial  was  made,  and  overruled, 
and  defendants  appealed. 

The  errors  assigned  are, 

1st.  Sustaining  demurrer  to  5ih,  6th  and  11th  pleas. 
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2d.  Admitting  evidence  offered  by  the  appellees,  especially 
preliminary  proof. 

3d.  Giving  1st,  2d,  3d,  5th,  8th  and  9th  instructions  asked 
by  appellees. 

4th.   Overruling  motion  for  a  new  trial. 

N.  H.  Purple,  for  Appellant. 

J.    M.    Wight,  for  Appellee.'  . 

.  Scates,  C.  J.     I  will,  for  convenience,  notice   the    assign- 
ments of  error  in  the  order  in  which  they  are  made: 

The  first  error  alleges  the  overruling  the  oth>  6th  and  11th 
pleas.      I  think  there  is  no  error  m  this. 

The  1st  and  2d  counts  allege  that  the  defendants  gave  in  a 
particular  account  of  the  loss,  verified,  etc.,  and  that  plaintiffs 
waived  imperfections  and  deficiencies,  and  consented  to  an 
amended  statement,  etc. 

The  5th  plea  contains  no  traverse  of  these  averments,  but 
seeks  to  bar  the  action,  notwithstanding  their  waiver  of  these 
very  omissions,  as  they  admit,  virtually,  by  not  traversing 
these  averments.  They  may  waive  it.  Martin  v.  Fishing 
Insurance  Co.,  20  Pick.  R.  39 G  ;  yEtna  Fire  Insurance  Co.  v. 
Tyler,  16  Wend.  R.  402: 

They  may  not  only  waive  the  right  to  make  objections  to  a 
want  of  proof,  and  to  imperfect  proof,  but  it  is  considered  as 
waived,  to  everything  not  specifically  pointed  out.  Angell  on 
Insurance,  Sees.  230  to  248,  and  authorities  there  referred  to. 

The  plea  should,  therefore,  have-  denied  the  allegation  that 
plaintiffs  had  waived  these  grounds  of  objection,  and  con- 
sented tp  an  amended  statement,  and  denied  also  that  such 
amended  statement  was   made. 

The  6th  plea  shows  no  bar.  The  same  reasons  are  appli- 
cable to  this  plea,  as  to  the  5th. 

Where  notice  is  given,  and  an  account  and  proofs  are  fur- 
nished of  the  loss — and  the  company  make  objections  to 
making  payment — all  grounds  of  objections  that  might  be 
taken,  and  are  not,  are  considered  a.-s  waived,  and  the  com- 
pany can  afterward  insist  only  upon  the  objections  thus  taken. 
The  authorities  are  abundant  and  conclusive  to  this  point.  I 
refer  again  to  those  above  cited  and  the  following:  6  Cush. 
R.  342;  1  ibid.  258;  9  John.  R.  192;  25  Wend.  R.  375;  3 
Sand.  R.  27  ;  2  Kernan  R.  97  ;  22  Ohio  R,  47o. 

Neither  of  these  pleas  sets  forth  enough  to  bar  the  action, 
or  avoid  the  policy  under  the  11th  article  of  the  auuexed 
conditions. 

The  1 1th  plea  alleges,  as  a  bar,  that  defendants  executed  an 
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incumbrance  upou  the  premises  insured.  The  seventh  article 
of  the  conditions  has  made  no  provision  against  incumbrances 
of  this  character.  A  change  of  title  or  any  undivided  interest 
in  it,  by  assignment  of  the  whole  or  any  interest  in  the  policy, 
without  the  consent  of  the  company,  would  avoid  the  policy. 
Admitting,  that  this  would  be  an  assignment  within  the  mean- 
ing of  this  article  of  the  conditions,  yet  the  plea  ought  to  aver 
that  the  company  did  not  assent  and  agree  to  such  transfer. 
For  a  sale  and  transfer  by  assignment  of  the  policy  would  be 
good  with  the  consent  of  the  company.  This  we  may  pre- 
sume, or  that  the  conditions  were  complied  with,  until  the 
contrary  is  averred  in  the  plea.  See  for  assignments  16  Barb. 
(S.  C.)  R.   511. 

The  second  error  questions  the  admission  of  the  testimony 
objected  to,  especially  the  preliminary  proofs.  There  appears 
to  have  been  some  objection  to  the  preliminary  proofs,  but 
what  was  its  grounds  or  nature,  does  not  appear. 

Such  general  objections  are  of  too  little  weight  to  require 
attention.  Further  proofs  were  taken  and  furnished,  and  as 
we  hear  no  further  specific  objection  to  them,  except  as  to  the 
time  they  were  furnished,  we  may  indulge  the  presumption 
that  they  were  otherwise  sufficient.  I  think  the  proofs  were 
perfected  within  a  reasonable  time.  The  provision  in  the  con- 
ditions that  notice  is  '•'•forthwith"  to  be  given  of  the  loss, 
means  within  a  reasonable  time,  under  the  circumstances — the' 
use  of  due  diligence.  12  Wend.  R.  452;  9  ibid.  163:  3  Gill. 
(Md.)  R.  177/ 

The  notice  here  given,  two  days  after  the  loss,  was  forth- 
with, within  the  meaning  of  the  condition,  and  the  preliminary 
proofs  furnished  live  days  after  loss,  is  fully  in  compliance 
with  the  condition  requiring  them  "as  soon  after  (the  loss)  as 
possible."  The  company  expressly  consent  to  allow  the  proofs 
to  be  completed,  and  cannot,  therefore,  object  to  the  rease  nable 
time  actually  taken.  But  the  right  to  urge  specifically  any 
others,  has  been  waived  by  the  company  having  put  their 
refusal  to  pay  upon  two  specific  grounds.  By  the  sufficiency 
of  these,  therefore,  they  must  abide,  so  far  as  their  defense 
rests  upon  this  class  of  objections.  The  company  put  their 
refusal  upon  the  ground  that  the  representation  of  an  insur- 
ance of  the  same  property  in  the  ''Stephenson  County  Mutual 
Fire  Insurance  Company"  was  untrue  —  in  this  that  the  prop- 
erty was  as  "their- starch  manufactory"  —  which,  it  is  cpn- 
tended,  did  not  include  the  "fixtures  and  machinery."  And 
on  the  additional  ground  that  the  application,  which  becomes 
a  warranty,  represer  ted  that  there  was  a  force  pump  in  the 
building  with  Rock  river  to  feed  it,  whereas  there  was  no 
hose  provided  to  be  attached  and  used  in  extinguishing  fires. 
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The  latter  representation  appears  to  have  been  literally  true. 
There  was  a  force  pump  in  the  buildimr,  which  drew  its  sup- 
plies from  the  river.  This  representation  does  not  include  a 
hose,  by  implication.  A  hose  mighJb  be  an  exceedingly  useful 
appendage  in  case  of  a  fire.  But  buckets  and  other  means 
could  be  used  to  extinguish  a  fire,  where  a  supply  is  furnished 
within* the  building  by  a  force  pump.  The  plaintiffs  have  no 
rii>ht  to  add  this  to  the  representation,  as  part  of  it,  and  avoid 
the  policy  for  want  of  it.  The  other  objection  we  think 
eqiaUy  untenable. 

The  description  is  substantially  correct,  and  more  is  not 
required.  A  starch  manufactory  substantially  includes  the 
fixtures,  etc.,  necessary  to  the  processes  of  such  manufacture. 
The  description  was  held  sufficient  in  Post  v.  Hampshire 
Mutual  Fire  Insurance  Co,  12  Metcalf  It.  555,  though  more 
indefinite  than  this. 

T.ie  description  is  sustainable  according  to  the  foPowing 
cases.  9  Metcalf  It.  205  ;  10  Pick.  R.  535 ;  2  Foster's  (N.  H.) 
It.  15. 

In  20  Barb.  (S,  C.)  R.  <>35,  it  was  held  that  a  "steam 
saw  mill"  covered  not  only  the  buiidi  ig  itself,  but  all  the 
machinery  and  fixtures  therein.      Quite  as  strong  as  this  case. 

The  third  assignment  of  error  questions  the  instructions. 
But  I  do  not  discover  any  letral  objection.  The  first  two,  are 
general  upon  tne  facts.  The  third  lavs  down  the  familiar  and 
common  principles  governing  agencies. 

The  fifth  is  amply  sustained,  as  law,  by  the  authorities 
already  referred  to  on  that  point. 

The  eighth  lays  down  a  correct  rule  in  relation  to  the- 
recovery  of  damages,  unless  controlled  by  express  provisions 
of  the  policy.  The  company  may  be  compelled  to  pay  the 
whole  loss,  and  will  be  entitled  to  sue  and  recover  a  propor- 
tionate amount  of  other  companies.  / 

This  is  the  general  rule,  and  will  be  applied  unless  con- 
trolled by  the  policy,  which  may  confine  the  recovery  to  a  pro- 
portion of  the  loss  only. 

The  ninth  instruction  is  fully  warranted  by  the  second  sec- 
tion of  the  act  regulating  the  recovery  of  interest.  1  Purple 
Stat.  p.  63.3. 

By  the  very  terms  of  the  policy,  the  insured  is  required  to 
furnish  proofs  of  the  amount  of  the  loss.  Th'  assured  must 
liquidate  the  amount  of  the  loss,  by  his  evidence,  sixty  days 
bet  ore  it  becomes  due  by  the  policy.  But,  by  the  contract,  it 
does  become  due  within  sixty  days  after  this  proof  is  made. 
It  is  true,  the  amount  may  be  controverted  by  proof,  yet  that 
will  not  change  the  principle,  because  the  true  amount  may  be 
variable. 
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Whatever  is  due,  becomes  due  and  payable  within  the  time 
fixed,  after  the  tender  of  proofs,  and  will  bear  interest  from 
that  date.  The  general  errors  I  need  not  notice,  as  no  grounds 
for  a  new  trial  are  apparent. 

Judgment  affirmed. 


The  Bank  op  Peru,  Appellant,  v.  Elijah  N.  Farnsworth, 

Appellee. 

APPEAL  FROM  LA  SALLE. 

The  banks  of  this  state  are  prohibited  from  issuing  time  certificates  of  deposit  or  other 
paper,  not  payable  on  demand,  and  any  such  issue  is  void. 

This  is  an  action  commencpd  by  Farnsworth  against  the 
bank  of  Peru,  upon  a  certificate  of  deposit,  on  the  back 
of  whirh  is  indorsed,  "Pay  to  order  of  E.  N.  Farnsworth, 
John  Farnsworth.      Pay  the  bearer,  E.  N.  Farnsworth." 

The  appellee  filed  a  declaration  in  the  county  court  of  La 
Salle  county,  as  follows: 

The  first  count  of  the  declaration  was  upon  the  certificate  of 
deposit,  setting  it  out  in  substance,  and  the  indorsement  by  the 
depositor  to  the  appellee — the  liability  of  appellant,  promise 
to  pay,  and  presentment  for  payment  and  refusal. 

The  second  count  alleges  that  on  September  22d,  1854,  at 
Peru,  in  consideration  that  John  Farnsworth,  at  the  special 
instance  and  request  of  the  appellant,  w^uld  deposit  in  the  bank 
of  Peru,  for  four  months  from  and  after  said  September  2'2d, 
1854,  $240  in  currency,  the  appellant  undertook  and  promised 
to  pay  the  appellees  the  sum  of  $240  in  currency,  in  four 
months  after  date  of  deposit,  and  avers  that  John  Farnsworth 
did,  on  the  day  and  year  aforesaid,  make  the  deposit  and  suffer 
it  to  remain  the  four  months,  and  that  appellant  has  not  paid, 
though  often  requested,  etc.,  and  containing  also  the  common 
counts. 

Copy  of  the  certificate  of  deposit,  being  the  only  instrument 
or  account  declared  on,  or  filed. 

The  defendant  filed  the  general  issue,  and  several  special 
pleas. 

There  was  a  trial  and  verdict.  Motion  for  a  new  trial  over- 
ruled, and  judgment  rendered  for  $250.04,  costs;  and  exoep- 
tion3  taken,  and  appeal.  Bill  of  exceptions  shows:  first,  the 
pleadings*  second,  that  appellee  offered  in  evidence  the 
certificj-te  of  deposit. 


564  OTTAWA, 

The  Bank  01'  Peru  v .  Farnsworth. 

Appellant  admitted  signature  of  cashier,  and  that  he  was 
cashier,  which  was  all  the  evidence  offered  with  and  to  prove 
the  same. 

That  defendant  objected  to  the  introduction  of  said  certifi- 
cate in  evidence,  for  the  following:,  among  other  reasons : 

1st.   That  it  was  issued  in  violation  of  law,  and  void. 

2d.  That  it  was  on  agreement  to  pay  articles  of  personal 
property,  and  not  money;  and  that  bank  had  no  authority  to 
issue  any  bill,  note,  or  certificate  for  anything  but  money. 

3d.  That  no  action  can  be  maintained  on  the  certificate,  or 
to  recover  the  money  deposited,  unless  in  name  of  depositor. 

4th.  That  the  bank  of  Peru  had  no  authority  to  issue  any 
bill  or  note  for  the  payment  of  money,  unless  such  bill  or  note 
was  signed  by  the  president  and  cashier  of  the  bank,  which 
objections  were  overruled  by  the  court,  and  the  certificate  was 
read  in  evidence,  and  appellant  excepted. 

■Chumasero  and  Eldredge,  for  Appellant. 

Glover  and  Cook,  for  Appellee. 

Caton,  J.  It  was  conceded  that  the  plaintiff  in  error  is  a 
banking  institution,  incorporated  under  the  general  banking 
law  of  this  state,  passed  February  15th,  1851.  This  action 
was  brought  against  the  bank  upon  the  following  instrument: 

John  Farnsworth,  Esq. ,  has  deposited  in  this  bank  two  hundred  and  forty  dollars, 
currency,  to  the  credit  of  himself,  payable  in  like  funds  on  the  return  of  this  certifi- 
cate, duly  indorsed,  four  months  after  date. 

ED.  0.  ALHEN,  Cashier. 

This  was  assigned  by  John  Farnsworth  to  E.  N.  Farns- 
worth, by  whom  this  action  was  brought.  The  only  question 
which  we  propose  to  consider  is,  whether  this  instrument  is 
embraced  within  the  provisions  of  the  twentieth  section  of  the 
act  above  referred  to.  That  section  is  as  follows :  "No  bank- 
ing association  or  individual  banker  shall  issue  or  put  in  cir- 
culation any  bill;;  or  notes  of  such  association  or  banker,  unless 
the  same  shall  be  made  payable  on  demand."  Is  this  instru- 
ment a  bill  or  note  ?•  If  it  is,  it  was  made  in  express  violation 
of  the  act,  not  being  made  payable  on  demand,  and  cannot  be 
enforced  in  a  court  of  law.  Craig  v.  The  State  of  Missouri,^ 
Peters  R.  410;  The  Bank  of  Chillicothe  v.  Dodge,  8  Barb. 
(S.  C.)  R.  233  ;  Bank  Commissioners  v.  St.  Lawrence  Bank, 
3  Selden  R.  513 ;  White  v.  Franklin  Bank,  22  Pick.  R.  181 ; 
Leavitt  v.  Palmer,  3  Oomstock's  R.  19.  This  list  of  authori' 
ties  to  this  point  might  be  extended  almost  indefinitely.  The 
bank  is  an  artificial  person,  with  only  such  limited  capacities 
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as  the  legislature  has  seen  fit  to  confer  upon,  it,  and  certainly 
can  do  nothing  which  it  is  prohibited  to  do.  If  it  does  an 
act  which  it  is  forbidden  to  do,  such  act  must  necessarily  be 
void,  else  the  integrity  of  the  law  is  not  maintained.  To  give 
effect  to  a  contract  which  the  bank  was  forbidden  to  make, 
would  be  as  great  a  violation  of  the  law.  on  the  part  of  the 
court,  as  it  was  of  the  bank  to  make  it.  The  law,  by  prohibit- 
ing the  act,  in  effect,  declares  that  such  act,  if  done,  shall  be 
utterly  void.  Suppose  that  the  legislature  had  declared  that 
the  bank  should  not  purchase  or  hold  real  estate,  a  conveyance 
to  it  would  be  utterly  void  and  would  not  divest  the  title  of 
the  grantor. 

We  then  recur  to  the  question,  was  the  contract,  upon  which 
this  action  was  brought  within  the  prohibitory  clause  of  the 
statute  ?  We  cannot  doubt  that  it  is,  not  only  within  the 
spirit,  but  also  the  letter  of  the  prohibition.  What  is  this 
instrument  ?  In  form  it  is  a  certificate  of  deposit.  But  that  is 
not  all.  It  is  also  an  express  promise  to  pay  the  amount 
deposited  four  months  from  date.  The  certificate  of  deposit  is 
merely  a  declaration  of  the  consideration  of  the  promise.  The 
promise  to  pay  is  no  more  qualified  or  legalized  by  the  certifi- 
cate of  deposit,  than  it  would  be  by  any  other  expression  of 
a  sufficient  consideration.  The  substance  and  effect  of  the 
instrument  is  precisely  the  same  that  it  would  be  had  it 
declared  that,  for  value  received,  the  bank  agreed  to  pay  John 
Farnsworth  the  amount  in  currency,  on  the  return  of  the 
instrument,  with  his  indorsement  four  months  from  date.  If 
such  was  the  legal  effect  of  the  instrument,  it  is  simply  a 
promissory  note.  No  particular  form  of  words  is  necessary  to 
make  a  promissory  note.  Any  form  of  expression  containing 
an  absolute  promise  to  pay  a  certain  amount,  at  a  time  cer- 
tain, constitutes  a  promissory  note.  This  paper  contains  all 
these  essential  elements  of  a  promissory  note  without  limit  or 
qualification,  and  beside  that,  simply  expresses  the  considera- 
tion on  which  the  promise  is  made.  Like  a  promissory  note,  it 
was  put  in  circulation  by  the  indorsement  of  the  promisee, 
and  this  action  is  brought  by  the  assignee.  If  it  was  not  a 
promissory  note  in  the  commercial  sense  of  the  term,  then  by 
what  authority  was  it  negotiated  ?  If  our  banks  may  issue 
these  time  certificates  of  deposit,  then  is  the  public  still 
exposed  to  all  the  mischiefs  against  which  it  was  the  inten- 
tion of  the  legislature  to  make  provision.  The  country  may 
quickly  be  flooded  with  a  currency  of  precisely  this  form  and 
character.  It  is  not  a  question  here,  whether  this  was  designed 
to  circulate  as  currency.  That  was  not  essential  to  make  it 
void  by  the  act.  Banks  might  issue  promissory  notes  on  time,, 
in  any  other  form,  not  designed  to   be  used   as  currency,  but 
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they  would  be  none  the  less  illegal.  So  long  as  it  was  possi- 
ble to  force  such  notes  into  circulation  as  currency,  it  was 
sufficient  to  induce  the  legislature  to  prohibit  them  altogether. 
In  this  way  alone  could  the  community  be  surely  protected 
against  the  possibility  of  such  a  currency,  and  it  is  the  duty  of 
the  courts  to  see  that  the  purposes  of  the  law  are  not  defeated 
by  any  ingenious  form  of  words,  for  that  purpose.  We  are 
clearly  of  opinion  that  the  promise  sued  on  was  made  in 
express  violation  of  the  law,  and  void,  and  for  that  reason, 
should  have  been  excluded  as  evidence  from  the  jury.**) 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

(a)  Laughlin  t>.  Marshall,  19111.  R.  392;  Huntw.  Divine,  37  Id.  137. 


George  Young  et  al.,  Appellants,  v.  The  People,  Appellees. 

APPEAL  FROM  KNOX. 

If  a  recognizance  recites  that  a  person  had  been  arrested  and  charged  "with  stealing 
from  the  stoie"  of  certain  parties,  it  will  sufficiently  describe  an  offense  to  author- 
ize a  judgment  open  a  scire  facias. 

The  same  particularity  and  technical  accuracy  is  not  required  on  warrants,  mittimuse* 
and  recognizances,  as  in  indic'ments. 

It  will  be  intended  that  the  language  used,  was  not  in  reference  to  the  personal  man- 
ner of  the  party  in  leaving  the  store,  but  in  reference  to  a  crime  committed. 

On  the  20th  day  of  May,  1854,  the  defendant,  Young,  and 
others,  were  brought  before  Charles  Williams,  a  justice  of  the 
peace  of  Knox  County,  for  the  "crime  of  stealing  from  the 
store  of  J.  B.  F.  Chesney,  and  the  store  of  A.  Lattimer  on  the 
17th  day  of  April,  and  at  other  times  in  the  months  of  April 
and  May,  1854." 

On  the  same  day,  the  defendant,  George  Young,  applied  for 
a  postponement  of  the  examination  of  the  case  to  the  22d  day 
of  May,  which  was  granted,  and  he  and  Snyder  entered  into 
a  recognizance  to  the  people  of  the  State  of  Illinois,  in  the  sum 
of  two  hundred  dollars.  The  following  is  the  condition  of  said 
recognizance : 

The  Condition  or  this  Recognizance  13  such,  That,  whereas,  the  said  George 
Young  has  been  arrested  and  brought  before  the  undersigned,  charged  with  stealing 
from  the  store  of  J.  R.  F.  Chesney,  and  the  store  of  A.  Laltimer,  on  the  17th  day  of 
April  1854,  and  at  other  times  in  the  month  of  April,  A.  D.  1854,  and,  whereas,  the 
further  examination  of  the  said  cause  is  postponed  and  continued  until  the  22d  day  of 
May,  1854,  at  10  o'clock  A.  M.,  before  said  justice,  at  his  office  in  Abington:  Now, 
if  said  George  Young  shall  personally  be  and  appear  before  said  justice,  at  his 
said  office  in  Abingdon,  on  said  day,  at  said  hour,  and  not  depart  the  court  with- 
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out  leave,  and  abide  the  order  of  the  court  therein,  then  this  recognizance  shall  be 

void,  otherwise  the  same  shall  be  in  full  torce  and  virtue. 
Subscribed  to  which  is  the  following  certificate  of  the  justice: 
Taken  and  acknowledged  before  me,  this  20th  day  of  May.  A.  T>    1854. 

CHARLES  WILLIAMS,  J.  P.     t seal  J 

Defendant  Young  did  not  appear. 

The  transcript  is  certified  to  by  the  magistrate,  and  returned 
to  the  Knox  Circuit  Court  May  29 lb,  1854. 

At  the  April  term,  1855,  of  the  Knox  Circuit  Court,  the 
defendants  were  called,  their  default  entered,  and  judgment 
rendered  "against  the  said  defendants  for  the  amount  men- 
tioned in  the  said  recognizance,  together  with  the  costs,  and 
that  scire  facias  be  issued  against  the  defendants,  returnable 
to  the  next  (September)  term  of  said  court." 

At  the  September  term,  1855,  of  said  court,  another  order 
was  made  for  the  issue  of  a  writ  of  scire  jacias  to  the 
defendants,  returnable  to  the  then  next  term. 

The  scire  facias  commands  defendants  to  appear  and  '"show 
cause  why  the  people  ought  not  to  have  execution  against 
them  for  the  said  sum  of  money  for  which  they  are  bound  a* 
aforesaid,  according  to  the  force,  power  and  effect  of  their 
recognizance,  and  further  to  do  and  receive  whatever  shall  be 
considered  and  adjudged  against  them  in  this  behalf." 

At  the  April  term,  1856,  on  the  return  of  the  scire  facia sy 
the  defendants  appeared  and  filed  a  gei  oral  demurrer  to  the 
writ,  which  the  court,  Thompson,  Judge,  presiding,  overruled  ; 
the  defendants  abided,  their  demurrer,  and  judgment  was 
entered  against  the  defendants  for  two  hundred  dollars  and 
costs,  and  order  for  execution.  Defendants  prayed  an  appeal 
to  this  court. 

H.  W.  Wead  and  IT.  N.  Keightly,  for  Appellant. 

W.  Bdshnell,  State's  Attorney,  and  Goddy  and  Judd  for 
Appellees. 

Scates,  C.  J.  The  principal  objection  is,  that  an  offense  is 
not  sufficiently  set  forth  and  described  in  the  recognizance. 
The  charge  is  for  "stealing  from  the  store  of  J.  B.  F.  Chesney, 
and  the  store  of  A.  Lattimer,  on  the  17th  day  of  April,  1854, 
and  at  other  times  in  the  month  of  April,  1854." 

It  is  contended  that  "stealing  irom  the  store"  means,  in  a 
popular  sense,  going  away  from  it  privately — sneaking  oft — 
and  the  words  are  to  be  taken  in  miliori  sensu,  when  capaole 
of  two  meanings.  This  may  be  true  in  slander  and  libel, 
though  we  should  not  wrest  the  sense,  nor  take  the  words  out 
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of  their  connection,  in  order   to  get  rid  of   the   control   that 
that  connection  exerts  upon  the  sense. 

The  same  particularity  and  technical  accuracy  is  not  required 
in  warrants,  mittimuses  and  recognizances,  as  is  in  indictments. 
This  principle  was  fully  recognized  in  the  cases  of  Besimer  et 
at.  v.  The  People,  15  111.  R.  440;  The  People  v.  Blank-man 
et  at,  17  Wend.  R.  252;  Fowler  v.  The  Commonwealth,  4 
Mon.  R.  128. 

Thi^  principle  is  in  nowise  contravened  by  the  case  of  West 
v.  The  Commonwealth,  3  J.  J.  Marsh.  R.  641,  for  the  offense 
of  "gaming,"  there  described,  was  not  indictable  by  law;  nor 
by  Thomas  v.  The  People,  13  111.  R,  696,  where  the  descrip- 
tion of  the  offense  does  not  appear  in  the  report,  but  was  held 
too  general  and  indefinite. 

We  cannot  here  intend  that  the  language  was  used  in  refer- 
ence to  the  personal  manner  of  the  plaintiff  in  leaving  the 
store,  but  in  reference  to  larceny  or  lelony.  And  this  we  do 
without  infringement  or  relaxation  of  the  rules  applicable  to 
indictments. 

Judgment  affirmed. 


William  W.  Low,  Appellant,  v.  Peter  Forbes,  Appellee. 

APPEAL  FROM  MARSHAL, 

A  contract,  in  writing,  to  deliver  for  sale,  and  the  delivery  of  corn,  at  a  specified 
place,  may  be  subsequently  varied,  by  parol,  as  that  the  purchaser  should  supply 
the  vendor  with  sacks,  in  which  he  agreed  to  place  the  corn;  and  until  the  sacks 
"were  tuinished,  the  corn  was  not  to  be  delivered;  and  such  a  subsequent  agreement 
rests  upon  a  sufficient  consideration  to  make  it  obligatory. 

The  delivery  ot  the  sacks  in  such  a  case  is  a  condition  precedent,  and  a  suit  for  non- 
performance oi  the  written  contract  will  be  answered  by  a  plea,  stating  the  supple- 
mentary contract. 

This  case  is  stated  in  the  opinion  of  the  court.  There  was 
a  trial  by  jury,  and  a  finding  for  the  defendant.  There  was 
a  motion  for  a  new  trial,  which  was  denied  by  Hollister, 
Judge,  at  February  term,  1856,  of  the  Marshall  Circuit  Court. 

N.  H.  Purple,  for  Appellant. 

Peters  and  Ramsey,  for  Appellee. 

Caton,  J.  The  declaration  in  this  case  is  on  a  written 
contract,  for  the  sale  and  delivery  of  corn,  either  at  the  mouth 
of  Sandy  Creek,  or  at  Fenn's  warehouse,  in  Lacon,  as  the 
plaintiff  might  direct,  and  avers  the  non  delivery  per  quod,  etc. 
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The  pleas  set  up  a  subsequent  parol  agreement  between 
the  parties,  whereby  it  was  stipulated  that  the  plaintiff  should 
furnish  the  defendant  with  sacks,  in  which  he  should  sack  the 
corn,  and  that  he  should  not  deliver  the  corn  until  the  sacks 
were  furnished,  and  avers  that  the  plaintiff  never  delivered 
the  sacks.  To  these  pleas  a  demurrer  was  filed,  which  was 
overruled,  which  is  the  decision  now  assigned  for  error.  The 
first  objection  made  to  the  pleas  is  the  want  of  a  sufficient 
consideration  to  support  the  parol  agreement.  There  can  be 
no  doubt  that  it  was  competent  for  the  parties  to  vary  the 
written  agreement  subsequently  by  parol,  nor  was  it  necessary 
that  a  money  consideration  should  pads  between  the  parties, 
to  support  the  parol  agreement.  The  respective  undertakings 
assumed  in  the  parol  agreement,  by  either  party,  constituted 
a  sufficient  consideration  to  support  the  promise  of  the  other. 
Here  the  agreement  of  Low  to  furnish  sacks,  and  to  postpone 
the  delivery  of  the  corn  till  he  did  furnish  the  sacks,  was  a 
sufficient  consideration  for  the  promise  of  the  defendants  to 
sack  the  corn,  and  to  deliver  it  in  sacks,  and  so  was  the  latter 
promise  a  sufficient  consideration  for  the  former.  Here  is  an 
abundant  consideration  to  support  the  parol  modification  of 
the  written  agreement,  without  resorting  to  the  consideration 
of  benefit  to  one  party  or  injury  to  the  other,  which,  of  itself 
would  also  afford  a  good  consideration. (a) 

This  case  differs  from  the  one  between  the  same  parties, 
reported  in  14  111.  11.  423.  There  was  no  agreement  in  that 
case  that  Forbes  should  not  deliver  the  corn  till  Low  should 
furnish  the  sacks,  while  such  is  the  agreement  here.  That 
makes  the  delivery  of  the  sacks  a  condition  precedent  to  the 
delivery  of  the  corn,  which  Low  was  to  perform  before  Forbes 
could  be  put  in  default. 

The  court  properly  overruled  the  demurrer,  and  its  judgment 
mnst  be  affirmed. 

Judgment  affirmed. 

(a)     Lee  v.  McKee,  5  Gil.  R.  315;  Low  v.  Forbes,  14  Ill.R.  423. 
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James  C.  Walker  and  John  R.  Smith,  Appellants,  v.  Jacob 
Hedrick,  Appellee, 

APPEAL  FROM  McLKAN. 

Land  which  is  a  part  of  the  alternate  sections  granted  to  the  state,  for  the  construc- 
tion of  the  Illinois  Central  railroad,  is  not  subject  to  pre-emption. 

On  the  11th  day  of  April,  1857,  the  Appellants  filed  their 
bill  in  the  McLean  Circuit  Court,  setting  forth  the  following 
facts,  to-wit:  On  November  29th,  1855,  Walker  entered  at 
the  land  office  at  Danville,  Illinois,  the  S.  E.  quarter  of  sec- 
tion 33,  T.  22  N.,  of  R.  3  E.,  in  McLean  county,  which  is  the 
land  in  controversy,  and  obtained  a  certificate  of  purchase, 
and  on  February  22d,  1856,  Walker  conveyed  by  deed,  to 
Smith,  an  undivided  half  of  said  land.  The  land  in  question, 
and  all  of  said  section,  33,  lies  within  less  ihansix  miles  of  the 
Illinois  Central  Railroad,  and  is  one  of  the  sections  reserved 
to  the  United  States  by  the  act  of  congress,  of  September  20th, 
1850,  alternate  to  other  sections  granted  to  the  States  of  Illi- 
nois, Mississippi  and  Alabama,  in  aid  of  the  construction  of  a 
■railroad  from  Chicago  to  Mobile.  The  final  allotment  of  the 
alternate  sections  to  the  Illinois  Central  Railroad  was  made 
by  the  general  land  office  of  the  United  States,  previous  to 
June  4th,  1852.  On  November  27th,  1856,  the  appellee, 
Hedrick,  obtained  from  the  officers  of  the  United  States  Land 
Office,  at  Springfield,  Illinois  (the  land  office  within  which  the 
land  in  controversy  is  situated  having,  since  the  entry  of 
Walker,  been  removed,  by  proclamation  of  the  President  of 
the  United  States,  from  Danville  to  Springfield),  a  certificate 
of  purchase  of  the  land  in  controversy,  as  a  pre-emptor,  by 
virtue  of  a  settlement  made  by  Hedrick,  on  November  1st, 
1855,  on  the  said  land,  under  the  act  of  congress  of  September 
4th,  1841,  and  that  Hedrick  has  obtaiued  a  patent  to  the  land 
as  a  pre-emptor  by  virtue  of  his  said  settlement  and  certificate 
of  purchase;  and  that  said  Hedrick  is  in  possession  of  the 
land.  The  bill  prays  that  Hedrick  be  compelled  to  convey 
the  legal  title  which -he  holds  under  his  said  patent,  to  com- 
plainants, who  are  the  owners  in  equity ;  for  process  to  put 
complainants' into  possession;  and  for  a  decree  quieting  the 
title  of  complainants  to  the  land;  and  for  general  relief.  On 
ithe  same  day  the  bill  was  filed,  the  defendant  entered  his 
appearance,  and  filed  a  general  demurrer  to  the  bill;  the  com- 
plainants joined  in  demurrer,  and  upon  the  same  day  the 
court  entered  a  pro  forma  decree,  sustaining  the  demurrer, 
and  dismissing  the  bill,  from  which  decree  the  complainants 
appeal. 
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Appellants  assign  the  following  errors : 

1st.  The  court  erred  in  its  decree  at  the  March  term,  1857  ; 
in  sustaining  the  defendant's  demurrer  to  the  complainants 
"bill,  and  in  dismissing  said  bill. 

2d.  The  court  erred  in  not  sustaining  the  bill  and  granting 
the  relief  therein  prayed  for. 

3d.  The  decree  is  erroneous  in  every  respect,  and  should  be 
reversed. 

Cord,  Williams  and  Walker,  for  Appellants. 

Gridley  and  Wickizeb,  for  Appellee. 

Scates,  C.  J.  On  November  2'9th,  1855,  plaintiff,  Walker, 
entered  the  tract  of  laud  in  controversy  at  the  land  office  in 
Danville. 

After  the  office  had  been  closed  at  Danville,  and  transferred 
to  Springfield,  on  November  27th,  1856,  defendant  obtained. 
a  certificate  of  purchase  from  the  office  at  Springfield,  as  a 
pre-emptor,  by  virtue  of  a  settlement  made  November  1st, 
1855,  on  said  tract,  under  the  acts  of  congress  of  1841  and. 
1853,  a  patent  was  issued  to  Hedrick  ;  and  Walker,  with  Smith, 
to  whom  he  sold  one-half  the  land,  file  this  bill  for  a  convey- 
ance, and  for  possession.  The  only  question  is,  whether  Hed- 
rick was  entitled  to  a  pre-emption  in  law,  which  would  enable 
him  to  overreach  plaintiff's  prior  entry  ? 

I  am  clearly  of  opinion  that  he  was  not,  and  that  the 
allowance  of  a  pre-emption  was  without  warrant  of  law,  and 
void. 

It  may  be  remarked  that  while  the  decision  of  the  register 
and  receiver  upon  the  facts  of  settlement,  cultivation,  etc.,  is 
final,  or  only  reviewable  on  appeal,  yet  their  decision  as  to 
their  jurisdiction  of  the  case,  or  right  of  pre-emption,  is  open 
to  attack  in  any  collateral  proceeding  lelore  any  court  having 
jurisdiction  of  the  property  or  parties.  Elliott  et  al.  v.  Perisol 
et  al.,  1  Pet.  R.  340.  "Yet  if  they  undertake  to  grant 
pre-emptions  in  land  in  which  the  law  declares  they  shall  not 
be  granted,  then  they  are  acting  upon  a  subject  matter  clearly 
not  within  their  jurisdiction."  Wilcox  v.  Jacksoti,  13  Pet.  R. 
511;  United  Stales  v.  Gear,  3  How.  (U.S.)  R.  120,  802; 
Broivris  lessee  v.  Clements  et  al.,  ibid.  666—7. 

By  the  10th  section  ofihe  act  of  congress  of  1841,  Sept.  4, 
(2  Purple  Stat.  p.  1340),  a  right  to  pre-eniptors  is  given,  but  it 
does  not  extend  to,  or  include,  "sections  of  land  reserved  to 
the  United  States,  alternate  to  other  sections  granted  to  any 
of  the  states,  for  the  construction  of  any  canal,  railroad,  or 
other  public  improvement. "     This  land  is  on  a  section  alter- 
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nate  to  sections  granted  to  the  State  of  Illinois,  for  the  con- 
duction of  the  Illinois  Central  Railroad,  and  is  reserved,  in 
the  sense  of  the  terra  in  that  act,  to  the  United  States,  and  is 
not,  therefore,  subject  to  pre-emption  under  that  act. 

The  act  of  March  3.  1853  (2  Purple  Stat.  p.  1348),  expressly 
extended  the  right  of  pre-emption  to  the  alternate  reserved 
sections  so  excepted  in  the  act  of  1841.  Bat  this  is  restricted 
to  certain  persons:  "no  person  shall  be  entitled  to  the  benefit 
of  this  act,  who  has  not  settled  and  improved,  or  shall  settle 
and  improve  such  lands  prior  to  the  final  allotment  of  the 
alternate  sections  to  such  railroads  by  the  general  land  office.'' 

This  is  in  a  proviso,  but  it  effects  the  same  modification  of 
the  right  of  pre-emption  granted,  as  if  wrought  into  the  frame 
of  the  granting  clause.  If  the  granting  clause  were  thus  mod- 
ified and  made  to  embrace  in  it,  the  substance  of  the  proviso, 
it  would  then  read,  substantially,  that  every  person  who  has 
settled  and  improved,  or  shall  settle  and  improve,  any  alter- 
nate section  of  land  along  the  line  of  railroads,  reserved  to  the 
United  States  from  the  grant  to  the  states  for  such  roads,  and 
which  has  been,  or  shall  be  so  settled  and  improved,  "prior 
to  the  final  allotment  of  the  alternate  sections  to  such  railroads 
by  the  general  land  office,"  shall  be  entitled  to  pre-empt  the 
same,  if  payment  therefor  shall  be  made  "at  any  time  before 
the  same  shall  be  offered  for  sale  at  auetion." 

The  facts  of  settlement  and  improvement  must  be  made 
before  a  certain  day — that  is,  before  the  day  of  final  allotment 
of  the  alternate  sections  to  the  railroad  ;  the  day  of  payment  is 
an  extended  day,  the  day  fixed  for  the  sale  of  the  lands  at 
auction.  But  it  is  impossible  to  construe  the  act  in  such 
sense,  as  to  allow  this  clause  extending  the  time  of  payment 
to  the  day  of  sale  at  auction,  to  carry  forward  to  that  day,  the 
acts  of  settlement  and  improvement.  For  by  such  construc- 
tion, the  clause  requiring  these  acts  to  be  done  before  the  final 
allotment  of  alternate  sections  to  the  railroad,  would  become 
inoperative  and  null.  Beside  it  is  manifestly  against  the  plain 
sense  of  the  whole  act.  It  is  plainly  qualified  and  confined  as 
a  right  to  acts  of  settlement  and  improvement  made  prior  to 
the  day  when  the  sections  of  the  granted  lands  is  confirmed 
and  allotted  to  the  railroad.  No  settlement  and  improvement 
made  after  that  day  will  confer  any  such  right. 

That  allotment  was  made,  as  is  shown  in  the  record,  on  the 
4th  day  of  June,  1852.  Defendant's  settlement  and  improve- 
ment was  made  on  the  1st  day  of  November,  1855,  more  than 
three  years  after  the  expiration  of  the  time,  in  which  such 
acts  could  be  made  to  confer  that  right,  as  fixed  by  the  act. 

The  second  proviso  conferred  a  general  right  of  pre-emption 
under  the  provisions  of  the  act  of  September  4th,  1841,  which 
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allows,  indefinitely,  future  acts  of  settlement,  proof  and  pay- 
ment for  lands  not  reserved.  But  this  is  here  confined  to 
lands  "heretofore  reserved  on  account  of  claims  under  French, 
Spanish  or  other  grants,"  which  have,  or  thereafter  may  be 
declared  invalid  by  the  supreme  court  of  the  United  States. 
This  tract  is  not  shown  to  be  of  that  character — else  the 
settlement  would  be  good. 

It  appears,  by  the  date  of  the  certificate  of  purchase  issued 
to  defendant,  that  he  did  not  pay  for  the  tract  within  twelve 
months  after  the  date  of  his  settlement,  which  was  the  1st  of 
November,  1855,  and  his  payment  and  certificate  are  27th  of 
November,  1856.  The  fifteenth  section  of  the  act  of  1841 
requires  the  payment  to  be  made  within  twelve-  months.  I 
presume  the  land  officers  would  have  no  jurisdiction  to  extend 
the  credit,  but  admit  that  the  fact  and  time  of  payment  are 
within  and  concluded  by  their  decision,  and  are  not  questions 
of  jurisdiction,  reviewable  collaterally;  yet  it  is  very  clear 
that  they  cannot  extend  the  time  of  making  settlement  and 
improvement  beyond  the  day  of  allotment.  To  do  this,  would, 
be  to  make  the  act  a  general  one,  and  open  these  lands 
indefinitely  to  future  pre-emptive  settlement,  at  any  time 
before  their  actual  sale.  An  attempt  to  embrace  such  settle- 
ment and  improvement  within  the  provisions  of  this  act  is 
clearly  without  the  jurisdiction  of  the  land  officers,  and  cannot 
divest  the  right  and  title  of  a  fair  purchaser. 

There  being  no  right  of  pre-emption  in  the  defendant  on  the 
29th  day  of  November,  1855,  by  reason  of  settlement  and 
improvement  made  on  the  1st  day  of  that  month,  the  plaintiff, 
Walker,  acquired,  by  his  purchase,  the  title,  or  right  to  the 
title,  in  fee  of  United  States,  and  no  sale  by  the  agents  of  the 
United  States,  subsequent,  was  authorized  by  law.  It  is 
simply  void. 

But  as  the  legal  title  has  been  conveyed  by  patent  to  defend- 
ant, and  a  patent  withheld  from  plaintiff,  Walker,  a  court  of 
equity  will  treat  him  as  trustee  of  the  title,  and  compel  him 
to  convev  to  plaintiffs,  who  have  a  prior  and  superior  equitv. 
2  Story  Eq.  Jurisp.,  Sec.  602;  13  111.  E.  190. 

Decree  reversed,  and  cause  remanded  for  decree,  in  con- 
formity,to  this  opinion. 

Decree  reversed. 

Caton,  J.  It  seems  to  me  that  this  whole  case  depends 
•upon  the  meaning  to  be  attached  to  the  word  reserved  in  the 
tenth  section  of  the  pre-emption  law  of  1841.  The  lands 
excepted  by  that  section  from  the  operation  of  the  law  were 
designed  to  remain  entirely,  and  forever,  unaffected  by  it,  as 
znuch    so    as    if    they  had  been  described  by  their  numbers. 
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Unlike  all  previous  pre-emption  laws,  this  was  a  continuing 
and  perpetual  act,  and  so  was  the  exception  designed  to  be 
continuing.  No  future  event  is  alluded  to  which  should  sus- 
pend the  operation  of  the  exception,  and  allow  the  body  of 
the  law  to  operate  on  the  lands  thus  excepted.  As  to  those 
lands,  the  law  was  designed  ever  to  be  a  dead  letter,  or  inop- 
erative. They  were,  and  were  to  continue,  the  same  as  if  the 
law  had  never  passed.  To  me  it  seems  repugnant  to  the  lan- 
guage of  the  act,  and  the  manifest  intention  of  congress,  to 
say  that  the  exemption  was  designed  only  to  continue  till  the 
reserved  lands  should  be  again  brought  into  market.  Although 
it  is  understood  that  such  has  been  the  construction  of  the 
department  of  the  interior,  and  that  under  such  construction, 
this  pre-emption  was  allowed,  neither  of  us  can  find  any  war- 
rant in  the  language,  or  the  policy  of  the  law,  to  justify  such 
conclusion. 

The  question  then  recurs,  were  the  sections  alternate  to  the 
sections  granted  to  the  State  of  Illinois,  to  aid  in  the  construc- 
tion of  the  Illinois  Central  Railroad,  "reserved  to  the  United 
States,"  within  the  meaning  of  the  tenth  section  of  the  law  of 
1841?  The  language  of  the  grant  is:  "Every  alternate 
section  of  land  designated  by  even  numbers,  for  six  sections  in, 
width,  on  each  side  of  said  road."  Although  this  act  does 
not,  in  terms,  reserve  to  the  United  States  the  sections  alter- 
nate to  those  granted,  yet  such  is  its  inevitable  legal  effect. 
Had  the  words  "reserving  the  other  alternate  sections  to  the 
United  States ;"  or,  "reserving  to  the  United  States  the  sections 
within  the  same  limits,  designated  by  odd  numbers,"  the  legal 
effect  would  have  been  precisely  the  same.  In  both  cases, 
the  even  sections  within  the  prescribed  limits  would  have 
been  granted  to  the  state,  and  the  odd  sections  would  have 
been  reserved  from  the  grant,  or,  in  other  words,  would  con- 
tinue in  the  United  States.  This  was  the  effect,  and  nothing 
more,  in  the  case  of  the  grant  to  the  State  of  Indiana,  to  aid 
in  the  construction  of  the  Wabash  canal,  in  which  the  word 
reserved  was  used.  An  examination  of  all  the  acts  of  congress 
granting  alternate  sections  of  lands  to  states,  to  aid  in  the 
construction  of  internal  improvements,  will  show  that  the 
word  "reserved"  or  "reserving"  has  been  sometimes  used, 
and  sometimes  omitted,  but  its  use  has  been  rather  accidental 
than  designed,  and  that,  whether  used  or  not,  the  effect  of  the 
law  has  been  precisely  the  same.  In  every  case  the  title  to 
each  alternate  section  is  granted,  and  the  title  to  the  sections 
alternate  to  those  granted  remains  in  the  United  States. 
Nothing  more,  and  nothing  less. 

Now  it  seems  to  me  clear  that  it  was  the  intention  of  con- 
gress to  embrace  within  the  exception  contained  in  the  tenth, 
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section  of  the  act  of  1841  all  such  alternate  sections,  the  title 
to  which  remained  in  the  United  States,  after  the  passage  of 
the  granting  act.  The  language  of  the  exception  is  of  "sec- 
tions of  land  reserved  to  the  United  States,  alternate  to 
sections  granted  to  any  state  for  the  construction  of  any  canal, 
railroad,  or  other  public  improvement."  I  think  the  word 
reserved  here  is  not  used  in  the  technical  sense  which  is  some- 
times ascribed  to  it  in  common  assurances,  but  is  a  simple 
mode  of  description,  and  was  simply  designed  to  express  the 
intention  of  congress  not  to  allow  pre-emptions  upon  those 
lands  which  were  alternate  to  sections  granted  to  states  for  the 
purposes  specified.  The  words  "reserved  to"  have,  in  this 
case,  precisely  the  same  meaning  as  would  the  words  "not 
sold  by,"  in  the  same  position  in  the  section. 

That  congress  considered  the  alternate  sections,  not  granted 
by  the  act  of  1851,  as  reserved  sections  within  the  meaning 
attached  to  that  word,  when  used  in  this  class  of  legislation,  is 
rendered  perfectly  clear  by  the  act  of  1853,  granting  pre-emp- 
tions to  apart  of  those  very  reserved  lands.  10  U.  S.  Stat,  at 
Large,  p.  244.  There  these  very  lands  are,  in  express  terms, 
called  reserved  lands,  and  unless  these  lands  were  excepted 
out  of  the  operation  of  the  pre-emption  law  of  1841,  congress 
was  doing  a  very  useless  and  foolish  thing,  in  making  very 
limited  provisions  for  pre-emptions  on  these  lands,  when  the 
general  law  of  1841  was  applicable  to  them,  whereby  all  were 
liable  to  pre-emption  by  any  one  who  should  settle  upon 
them.  It  is. true  that  this  may  be  said  to  be  but  a  legislative- 
construction  of  the  act  of  1851,  and  were  it  clearly  repugnant 
to  the  manifest  meaning  of  congress  when  they  passed  that 
act,  could  not  control  in  its  judicial  construction  ;  but  in  this 
case,  I  think  it  is  entirely  consistent  with  the  original  intention 
of  that  act. 

I  think  the  demurrer  to  the  bill  should  have  been  overruled, 
and  concur  in  the  judgment  proposed  by  the  Chief  Justice. 

Skinner.  J.,  Dissenting.  Congress,  by  an  act,  approved 
September  20th,  1850,  granted  to  the  State  of  Illinois,  for  the 
purpose  of  aiding  in  making  the  railroad  known  as  the 
"Illinois  Central  Railroad,"  "every  alternate  section  of  land 
designated  by  even  numbers,  for  six  sections  in  width,  on  each 
side  of  said  road,"  and  a  quantity  of  land,  equal  to  so  much 
of  such  alternate  sections  as  should  appear  to  have  been,  prior 
to  the  making  of  the  grant,  sold  by  the  United  States,  or  to 
which  the  right  of  pre-emption  had  attached,  to  be  selected,  by 
the  State  of  Illinois,  in  alternate  sections,  or  parts  of  sections, 
from  other  lands  of  the  United  States,  within  fifteen  miles  of 
the  line  of  said  road,  reserving  from  the  operation  of  the  act 
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''all  lands  reserved  to  the  United  States  by  the  act  entitled, 
' An  acl  to  grant  a  quantity  of  land  to  the  State  of  Illinois, 
for  the  purpose  of  aiding  in  opening  a  canal  to  connect  the 
waters  of  thp  Illinois  river  with  those  of  Lake  Michigan;' " 
and  fixing  the  minimum  price  of  the  sections  of  land  remain- 
ing to  the  United  States,  within  six  miles  of  the  line  of  the 
railroad,  at  double  the  ordinary  minimum  price  of  the  public 
lands.     Laws  of  Congress  1850.  p.  466. 

The  complainants  claim  that  the  title  of  defendant,  based 
upon  his  settlement  and  entry,  made  under  the  pre-emption 
law  of  1841,  is  subject  to  a  prior  equity  in  them,  by  virtue  of 
an  entry  of  the  same  land,  under  which  they  claim,  made 
subsequent  to  his  settlement,  and  prior  to  his  entry. 

The  ground  assumed  by  the  complainants  is.  that  the  land, 
"being  within  the  twelve  miles  in  width  on  the  line  of  the 
road,  and  of  the  alternate  sections  not  granted  to  the  State  of 
Illinois,  is  not  subject  to  pre-emption  under  the  law  of  1841, 
and,  therefore,  that  the  allowance  of  the  pre-emption  claim  of 
defendant  was  without  jurisdiction,  and  void. 

The  pre-emption  law  of  1841  excepts  from  its  operation  the 
"sections  of  land  reserved  to  the  United  States,  alternate  to 
other  sections,  granted  to  any  state  for  the  construction  of  any 
canal,  railroad,  or  other  public  improvement."  United  States 
Statutes  at  Large,  Vol.  5,  p.  455,  Sec.  10. 

At  the  time  of  the  passage  of  this  law,  several  grants  of 
land  in  alternate  sections,  similar  to  the  grant  of  1850  to  the 
State  of  Illinois,  had  been  made  by  congress  to  siates  for  pur- 
poses of  public  improvement;  but  so  far  as  I  have  been  able 
to  discover,  the  laws  making  those  grants  expressly  reserve 
"to  the  United  States"  the  sections  of  land  alternate  to  those 
granted.     U.  S.  Statutes  at  Large,  Vol.  4,  p.  234;  ibid.  p.  236. 

Under  such  special  clauses  or  reservations,  I  render  the 
course  of  decision  of  the  offices  of  the  federal  government, 
having  jurisdiction  in  the  matter  of  the  disposition  of  the 
public  lands,  to  be,  that  while  the  lands  remain  out  of  common 
market,  by  force  of  the  reservation,  they  are  not  subject  to 
pre-emption  under  the  law  of  1841,  but  that,  when  restored  to 
the  mass  of  the  public  lands,  and  subject  to  private  entry,  they 
become  subject  to  pre-emption  under  that  law. 

The  law  of  1S50  simply  grauts  to  the  State  of  Illinois  the 
alternate  sections  within  the  named  limits,  and  contains  no 
words  of  reservation  whatever,  except  as  before  stated,  leaving 
the  lands  within  the  same  limits,  not  granted,  unaffected, 
except  as  to  the  minimum  price ;  and  leaving  unchanged,  in 
any  particular,  the  lands  of  the  United  States,  alternate  to 
those  to  be  selected  by  the  State  of  Illinois,  without  the  men- 
tioned limits,  and  within  the  fifteen  miles  of  the  line  of  the  road. 
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There  is  nothing  in  this  law,  or  stated  in  the  bill,  which 
shows  that  the  land  in  controversy  was  in  any  manner  reserved 
or  taken  out  of  the  mass  of  the  public  lands,  or  not  subject  to 
private  entry,  at  the  time  of  the  defendant's  settlement  and 
purchase  as  a  prc-emptor;  and,  indeed,  the  complainants 
claim  under  purchase  at  private  entry,  made  after  the 
defendant's  settlement.  It  cannot  be  said  that  the  mere 
granting  the  alternate  sections  to  the  State  of  Illinois,  or  to 
any  one,  amounts,  in  the  sense  of  the  law  of  1841,  to  a  reser- 
vation of  the  other  alternate  sections  not  so  granted,  from  the 
operation  of  the  pre-emption  laws,  or  from  private  entry.  It 
is  self-evident  that  what  is  not  granted  or  sold  of  the  mass  of 
the  public  lands  remains  to  the  United  States,  as  common 
proprietor,  but  remains  unaffected  by  the  grant  or  sale  of  a 
part,  and  subject  to  disposition,  under  the  laws,  the  same  as 
before. 

It  is  not  contended  that  the  lands  remaining  to  the  United 
States,  without  the  twelve  miles  in  width,  on  the  line  of  the 
road,  alternate  to  sections  selected  by  the  State  of  Illinois,  in 
lien  of  lands  within  those  limits,  prior  to  the  grant  sold  by 
-the  United  States,  or  to  which  the  right  of  pre-emption  had 
attached,  are  not  within  the  operation  of  the  pre-emption  law 
of  1841 ;  and  yet  the  only  difference  between  the  lands  so 
remaining  to  the  Unit2d  States,  within  and  without  those 
limits,  is,  that  in  the  one  case,  the  minimum  price  is  increased 
to  two  dollars  and  a  half  per  acre,  while,  in  the  other,  it 
remains  at  one  dollar  and  a  quarter.  Nor  am  I  able  to  dis- 
cover that  the  grant,  except  as  stated,  affects  the  disposition 
of  the  'lands  remaining  to  the  United  States,  because  not 
granted,  alternate  to  those  granted,  any  more  than  if  the  lands 
so  granted  had  been  sold  at  public  sale,  or  private  entry.  In 
view  of  the  uniform  policy  of  congress,  in  encouraging  settle- 
ment and  improvement  of  the  public  lands,  evinced  by  the 
various  pre-emption  laws,  it  would  be  difficult,  in  the  absence 
of  express  provision,  consistent  with  that  known  policy,  to 
find  a  reason  why  lands  once  exposed  to  public  sale,  and  open 
to  private  entry,  at  a  fixed  minimum,  should  not,  and  are  not, 
subject  to  pre-emption  entry,  at  the  same  minimum  price. 

It  is  apparent  to  me,  from  the  record  and  the  course  of  the 
■argument,  that  there  is  no  real  litigation  between  these  par- 
ties, and  that  both  seek  the  same  decision  in  this  court, 
probably  for  ulterior  purposes.  A  majority  of  the  court, 
however,  feeling  bound  to  adjudicate  upon  the  record,  I  give 
my  views  on  the  case  presented.  I  think  the  decree  sustaining 
the  demurrer  to  complainants'  bill  should  be  affirmed. 
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Truman  Whitcomb  et  aL,  Appellants,  v.  Frances  H.  Suther- 
land, who  sued  by  her  next. friend,  Appellee. 

APPEAL  FROM  COOK. 

A  feme  covert  ma}'  redeem  from  sale  her  equitable  estate  in  property  conveyed  by 
her  husband  and  herself  to  secure  the  payment  of  money  loaned  to  the  husband, 
where  the  possession  continues  with  the  husband  and  wife,  by  occupancy  as  a 
homestead. 

A  conveyance  of  real  estate,  under  certain  conditions,  and  marked  by  peculiar 
transactions,  will  be  treated  as  a  mortgage. 

A  husband  may,  through  the  medium  of  another,  acting  as  trustee,  vest  in  his  wife, 
the  use  and  equitable  estate  in  property,  the  legal  estate  of  which  would  remarin  in 
the  trustee,     (a) 

The  opinion  gives  a  statement  of  the  case. 
Hoyne  and  Miller,  for  Appellants. 
Mather  and  Taft,  for  Appellee. 

Skinner,  J.  The  bill  in  this  case  seeks  to  establish  and  vest 
in  the  feme  covert  complainant,  title  to  the  property  described,, 
upon  two  grounds :  first,  the  right  to  execution  of  an  ante- 
nuptial agreement  with  her  present  husband  for  the  separate 
investment  and  control  by  her  of  certain  moneys,  the  proceeds 
of  her  estate;  second,  the  right  to  redeem  her  equitable  estate 
in  the  property  by  her  husband  and  herself,  conveyed  to 
secure  the  payment  of  money  loaned  to  her  husband.  From 
the  view  we  take  of  the  case,  it  is  unnecessary  to  determine 
any  question  arising  upon  the  ground  first  stated. 

The  case  clearly  shows  that  the  husband  of  the  complainant 
had  an  equitable  estate  in  the  property,  derived  under  a  con- 
tract of  purchase  with  the  owner;  that  he  conveyed  his 
interest  in  the  property  to  Wheeler,  in  trust,  to  hold  the  same 
to  the  sole  and  separate  use  of  his  wife,  the  complainant;  that 
he  and  coirplainant,  as  husband  and  wife,  have  occupied  the 
property  as  their  homestead,  from  the  time  of  the  execution  of 
the  deed  of  trust  up  to  the  filing  of  the  bill;  that  afterward, 
the  husband  being  indebted  to  Whitcomb  for  money  loaned,, 
and  to  secure  the  repayment  of  the  same,  together  with  the 
complainant,  his  wife,  executed  to  Whitcomb  a  deed  absolute 
of  the  property,  taking  to  the  husband  a  contract  for  recon- 
veyance upon  the  performance  of  certain  conditions;  and  that 
the  other  parties  in  interest  derived  their  interest  through 
Whitcomb.  The  deed  of  trust  from  the  husband  to  Wheeler,, 
bears  date  May  29th,  1850,  but  was  not  recorded.  The  deed 
from  the  complainant  and  husband  to  Whitcomb,  bears  date 
August  2d,  1850,  was  acknowledged  on  the  fifth,  and  filed  for 

(a)     Affirmed  on  rehearing,  Same  v.  Same,  20111.  R.  549. 
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record  on  the    sixth    of  said   month;    and  the   contract   for 
reconveyance  bears  date  the  third,  and  was  not  recorded. 

The  transaction  with  Whitcomb  evidently  involved  the  loan 
of,  and  security  for  money.  The  loan  and  indebtedness,  the 
substantially  simultaneous  conveyance  and  contract  for  recon- 
veyance, the  possession  remaining  with  the  grantors  in  the 
deed  absolute,  and  the  inadequacy  of  the  consideration  for  the 
conveyance  as  compared  with  the  value  of  the  property,  of 
which  there  is  evidence,  unexplained,  mark  the  transaction 
as  a  mortgage  and  security  for  money.  1  N.  H.  R.  41 ;  2 
Met.  R.  103 ;  12  Mass.  R.  463 ;  7  Watts  R.  401 ;  1  Billiard  on 
Mortgages,  Sees.  6,  12  and  19;  Coates  v.  Woodworth,  13  III. 
R.  654  ;  Miller  v.  Thomas,  14  ibid.  428  ;  12  Howard,  R.  139  ; 
Davis  v.  Hopkins,  15  111.  R.  419 ;  Williams  v.  Bishop,  ibid. 
55  3;  Smith  v.  Sackett,  ibid.  529. 

The  husband  and  wife  being  one  in  the  eye  of  the  law,  his 
deed  to  her  is  void:  yet  he  may,  through  the  medium  of 
another,  as  trustee,  vest  in  her  the  use  and  equitable  estate  in 
property,  the  legal  estate  of  which  would  remain  in  the  trustee, 
the  grantee  in  the  husband's  deed.  2  Kent  C.  162,  163  and 
164;  Fisk  v  Cushman,  6  Cushing  R.  20;  Stilley  v.  Falgen, 
14  Ohio  R.  49. 

The  conveyance,  therefore,  from  the  husband  to  Wheeler,  in 
trust  for  the  complainant,  created  in  her  an  equitable  estate  in 
the  property,  which  none  but  creditors  or  bona  fide  purchasers 
could  avoid;  and  having  this  equitable  estate  she  is  entitled 
to  protect  it  against  the  mortgage  to  Whitcomb  by  redemption 
therefrom. 

The  possession  continuing  in  the  husband,  or  in  the  husband 
and  wife,  by  occupancy  as  a  homestead,  those  claiming  through 
Whitcomb  must  hold  subject  to  the  defeasance,  or  contract  for 
reconveyance,  which  destroys  the  apparent  absolute  character 
of  the  deed  to  Whitcomb  and  gives  to  it  the  force  of  a  mort- 
gage. Dyer  v.  Martin,  4  Scam.  R.  146  :  Williams  v.  Brown, 
14  111.  R.  200;  Rupert  v.  Mark,  15  ibid.  540. 

From  this  mortgage,  the  husband,  as  mortgagor,  and  the 
complainant,  who  joined  with  him  in  the  execution  of  the 
mortgage,  in  virtue  of  her  equitable  interest  in  the  property, 
can  redeem. 

The  court  below  allowed  the  complainant  to  redeem  and 
decreed  accordingly,  and  upon  the  whole  record,  we  are 
satisfied  with  the  decree. 

Decree  affirmed. 
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Jackson  v.   Kemble. 


Hiram  Jackson,  Appellant,  v.  Robert  Kemble,  Appellee. 

APPEAL  FROM  PEORIA. 

The  legislature  has  power  to  confer  jurisdiction  upon  the  county  court  of  Peoiia 
county,  to  hear  cases,  in  appeal  from  judgments  of  justices  of  the  peace  in  civil 
matters,     (a) 

This  was  an  appeal  taken  from  the  judgment  of  a  justice  of 
the  peace  in  Peoria  county,  to  the  county  court. 

The  county  court  dismissed  the  appeal,  for  the  want  of  juris- 
diction in  such  cases.  The  appellee  in  that  court  assumed  that 
the  law  of  Feb.  9,  1855,  in  so  far  as  relates  to  jurisdiction  of 
appeals  from  justices,  is  unconstitutional. 

Grove  and  McCoy,  for  Appellant. 

Manning  and  Merriman,  for  Appellee. 

Caton,  J.  The  case  of  ex  parte  Welch,  17  111.  R.  161, 
settles  the  question  of  the  constitutionality  of  the  act  of  1855, 
which  confers  the  enlarged  jurisdiction  upon  the  magistrate 
before  whom  this  cause  was  originally  commenced,  and  it  is 
unnecessary  further  to  consider  it  here. 

The  next  and  only  remaining  question  presented  by  the 
record,  is  whether  the  legislature  had  power  to  confer  upon 
the  county  court  of  Peoria  county,  jurisdiction  in  appeal  cases 
from  the  judgments  of  justices  of  the  peace.  The  eighth 
section  of  the  fifth  article  of  the  constitution  provides  that  the 
circuit  courts  "shall  have  jurisdiction  in  all  cases  at  law  and 
equity,  and  in  all  cases  of  appeals  from  inferior  courts."  It  is 
insisted  that  this  clause  confers  upon  circuit  courts  exclusive 
jurisdiction  in  all  appeal  cases  from  inferior  courts,  and  deprives 
the  legislature  of  the  right  to  authorize  appeals  to  be  taken 
to  any  other  courts.  The  same  reasoning  would  lead  to  the 
conclusion  that  the  circuit  courts  have  exclusive  jurisdiction  in 
all  cases  at  law  and  in  equity,  for  the  language  of  the  consti- 
tution is  as  broad  in  the  one  case  as  in  the  other,  so  that  the 
eighteenth  section  of  the  same  article  would  be  rendered 
entirely  nugatory.  That  section  provides  that  "The  juris- 
diction of  the  said  (county)  courts,  shall  extend  to  all  probate, 
and  such  other  jurisdiction  as  the  general  assembly  may  confer 
in  civil  cases,  and  such  criminal  cases  as  may  be  prescribed  by 
law  where  the  punishment  is  by  fine  only,  n3t  exceeding  one 
hundred  dollars."  Now,  it  would  be  a  very  unsafe  rule,  for 
the  construction  of  either  constitutional  or  statute  laws,  to  read 
one  clause  or  section  and  construe  it  by  itself  to  the  exclusion 

(a)  B.irns  u.  Henderson,  20  111.  E,  264;  O.  &  M.  R.  R.  Co.  v.  Lawrence  so.  27  Id.  50. 
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of  all  others.  We  can  hardly  say  that  nothing  was  meant  by 
the  last  section  quoted,  especially  as  there  is  no  trouble  in  giving 
it  full  operation  without  in  the  least  interfering  with  or  abro- 
gating the  first  referred  to.  If  the  first  had  expressly  given  to 
the  circuit  court  exclusive  jurisdiction  in  all  the  cases  there 
enumerated,  there  would  undoubtedly  be  an  apparent  contra- 
diction between  the  two,  and  we  should  be  obliged  to  resort 
to  some  other  rule  for  their  construction,  but  as  it  is,  we  have 
simply  to  give  eftect  to  the  language  used  in  the  eighteenth 
section,  and  hold  that  the  legislature  may  exercise  the  power 
there  conferred.  That  simply  authorizes  the  legislature  to 
confer  upon  the  county  court  such  civil  jurisdiction  as  in  its 
judgment  may  seem  to  be  acquired  by  the  public  good,  for  so  it 
is  expressly  said,  and  it  only  remains  to  be  considered  whether 
this  appeal  case  in  a  civil  cause  is  a  civil  ca^e.  We  are  of 
opinion  that  it  is  not  a  criminal  proceeding,  but  that  it  is  a  civil 
case  within  the  meaning  of  the  constitution  and  that  it  was 
competent  for  the  legislature  to  confer  upon  the  county  court 
the  jurisdiction  to  try  and  determine  it,  and  that  it  was  error 
to  dismiss  it  for  the  want  of  jurisdiction. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Isaac  Cook,  Appellant,  v.  Henry  L.  Forest,  Appellee. 

APPEAL  FROM  COOK  COUNTY  COURT  OF  COMMON  PLEAS. 

A  defendant  in  the  Common  Pleas  Conrt  may  plead  at  any  time  before  default  is 
asked;  a  defaidt  canaot  be  taken  out  of  term. 

The  record  shows  that  summons  was  issued  at  the  suit  of 
Forest  against  Cook,  May  9,  1854,  and  returned  on  July  5th, 
1854.  as  having  been  served  on  May  12,  1854.  A  declaration 
was  filed  on  the  day  the  summons  issued,  and  rule  was  entered 
requiring  the  defendant  below  to  plead  within  ten  days  after 
service  of  a  copy  of  the  declaration.  A  copy  of  the  declara- 
tion was  served  with  the  summons.  On  June  5th,  Cook  filed 
his  plea,  verified  by  oath  as  required  by  section  3,  of  statutes 
of  1853,  page  173.  And  also  gave  notice  of  special  matters 
constituting  a  good  defense. 

On  June  30th,  plaintiffs  attorney  moved  the  court  to  strike 
the  plea  and  notice  from  the  file,  because  not  filed  within  ten 
days  after  service  of  summons  and  with  copy,  declaration  and 
rule  to  plead. 
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The  motion  was  sustained  and  judgment  was  entered 
against  the  defendant  by  default. 

Henry  Frinke,  for  Appellant. 

H.  B.  Hurd,  for  Appellee. 

ScateSj  C.  J.  The  summons  issued  May  9th,  returnable  to 
June  vacation  term,  and  a  rule  was  entered  to  plead  within 
ten  days  after  service  of  summons  and  copies.  Services  were 
made  May  12th.  The  rule  given  in  this  case  expired  May 
23d,  and  before  the  commencement  of  the  return  term. 

We  are  not  prepared  to  say  that  such  a  rule  day  may  not  be 
fixed  before  the  term,  as  we  have  intimated  it  may  after  the 
commencement  of  the  term,  in  Hatch  et  al.,  v.  Judson  et  al.,  17 
III.  R.  381.  Yet,  in  such  case,  a  literal  service,  ten  days  before 
the  commencement  of  the  term,  might  not  give  ten  days' 
notice  before  pleading,  which,  we  think,  was  intended.  But 
this  might  be  of  little  consequence  practically,  as  the  plaintiff 
cannot  take  a  vacation  default  as  at  common  law,  but  must 
await  the  convening  of  the  court,  at  the  vacation  term,  when 
defendant  will  have  had  his  ten  days'  notice  for  preparation  to 
plead,  by  the  services,  ten  days  before  the  term.  The  expira- 
tion of  the  rule,  in  vacation,  may  make  no  practical  difference 
to  defendant's  rights,  as  that  will  not  put  him  in  default,  and 
he  may  plead  at  any  tine  before  default  is  asked.  The  plea 
and  affidavit  in  this  case  being  made  June  5th,  were  in  due 
time,  the  defendant  not  moving  for  default  until  the  30th  of 
that  month. 

I  have  discussed  this  question  more  at  length  in  the  case 
above  cited,  and  there  laid  down  the  rule  I  think  demanded 
in  practice  by  the  act  of  1853. 

Judgment  reversed  and  cause  remanded  for  replication. 

Judgment  reversed. 
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ABATEMENT. 

I — A.  brought  his  action  of  assumpsit  against  B.  and  C.  as  co-partners  ; 
these  pleaded  in  abatement  that  two  others,  partners,  were  jointly 
liable  with  them  ;  and  it  appeared  that  the  agent  of  A.  was  conversant 
of  this  fact,  although  hehimself  was  not:  Held,  That  the  plea  was  good. 
Page  et  al.  V.  Brant,   37. 

3 — When  process  from  a  court  of  superior  jurisdiction  is  sent  to  another 
county  for  service,  if  exception  is  to  be  taken  it  should  be  done  by  mo- 
tion or  plea  in  abatement.  A  plea  in  bar  goes  to  the  cause  of  action, 
and  is  not  the  proper  plea.     Waterman  et  al.  v.  Tattle  et  al.,  292. 

4 — An  action  of  ejectment  does  not  abate  by  the  death  of  a  sole  defend- 
ant, after  service  and  before  plea,  under  the  statutes  of  abatement  and 
ejectment  in  this  state.     Gayer  y.  Wookey,  536. 

o — The  action  survives  against  the  heir  of  a  sole  defendant,  and  against 
surviving  defendants.     Ibid.  536. 

6 — In  Illinois  the  action  of  ejectment  is  a  real  action  for  the  recovery  of 
title,  as  well  as  possession,  and  is  not  an  action  for  a  tort.     Ibid.  536. 

See  Pleading,  9. 

ACKNOWLEDGMENT  OF  DEEDS. 

1 — The  act  of  1851,  which  authorizes  the  reading  of  deeds,  etc.,  in 
evidence,  which  were  acknowledged  in  otl  er  states,  by  exhibiting  a 
certificate  of  conformity,  etc.,  applies  only  to  deeds  which  had  been 
recorded  at  the  time  of  the  passage  of  the  act.      Dennis  v,  Hopper,  82. 

2 — Deeds  for  lands  in  this  state,  executed  in  any  other  state  or  territory, 
or  in  the  District  of  Columbia,  which  are  executed  and  acknowledged 
according  to  the  laws  of  the  place  where  they  are  executed,  may  be 
read  in  evidence  without  further  pi  oof.     Hart  v.  McCartney ,  129. 

3 — To  prove  that  deeds,  executed  in  other  states  or  territories,  were 
executed  in  conformity  with  the  local  laws,  the  statutes  governing 
where  the  deeds  were  executed  may  be  read.     Ibid.  129. 

4 — Where  the  certificate  of  the  clerk  of  a  court  of  record  is  produced,  to 
establish  the  conformity  of  the  execution  of  a  deed  with  the  laws  of 
the  place  where  it  was  executed  (as  is  provided  by  our  statute),  and 
the  word  '  'is' '  shall  be  used  in  it,  the  presumption  will  be  sustained, 
that  the  certificate  refers  to  the  laws  existing  at  the  time  of  execution 
of  the  deed.     Ibid.  129. 

5 — If  an  officer,  in  taking  the  .acknowledgment  of  a  deed,  shall  miscall 
the  instrument,  as  naming  it  a  "power  ot  attorney,"  if  it  is  in  fact  a 
deed,  the  name  given  in  the  acknowledgment  will  not  change  its  char- 
acter, or  vitiate  it.     Ibid.  129. 

ACTION. 

1 — All  actions,  local  or  transitory,  against  any  county,  mustbe  commen- 
ced in  the  circuit  court  of  such  county.     Randolph  Comity  v.  Ralls,  29. 

2 — An  action  will  lie  against  a  party  who  shall  '  'counsel,  entice,  and  per- 
suade" an  apprentice  to  depart  from  the  service  of  his  master;  whether 
the  apprentice  shall  act  upon  the  counsel  given  or  not.  Holliday  v. 
Gamble,  35. 

-3 — An  action  in  case  may  be  maintained  upon  warehouse  receipts,  pur- 
porting to  have  been  given  for  produce  in  store,  by  a  party  who  has 
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advaneed  money  upon  the  faith  of  them,  and  this  whether  the  party  has 

been  deprived  of  the  produce  or  Ins  money.     Low  et  al  v.  Martin,  290. 
4 — Actions  of  trespass  for  injuries  to  realty,  do  not  survive,  and  cannot  be 

sustained  by  an  executor.     Reed  v.  The  P.  $  0.  R.  R.  Co. ,  403. 
5 — An  action  will  not  be  sustained  against  a  party  for  using-  his  legal 

defences,    or  resorting-  to  his  legal  remedies  to  get  rid  of  an  illegal 

judgment.     Nolte  v.  Lowe  et  al.,  437. 
6 — An  independent  suit  for  not  paying  money  at  the  time  stipulated  by  a 

contract  cannot  be  sustained,  where  a  recovery  has  been  had  upon  the 

contract.     Ibid.  437. 

See  Damages.    See  Injuries  resulting  in  Death. 
ADMINISTRATOR. 

1 — In  a  proceeding  by  an  administrator  to  sell  the  real  estate  of  his 
decedent,  unless  the  mode  pointed  out  by  the  statute  for  bringing  the 
parties  interested  before  the  court  is  pursued,  there  will  be  such  a  want 
of  jurisdiction  as  will  vitiate  the  order  for  sale.     Herdmanx.  Short,  59. 

2 — An  administrator  may  legally  sell  and  transfer,  at  a  discount,  negoti- 
able paper,  taken  for  the  estate,  before  it  falls  due;  and  allowance  to 
the  assignee  of  such  paper  and  payment  thereof,  within  a  year  of  taking 
out  letters  is  good,  provided  all  the  transaction  was  in  good  faith. 
Walker  et  al.  v.  Craig,  116. 

3 — Executors  and  administrators  may  assign  notes  made  to  the  testator 
or  intestate.     Ibid.  116. 

4 — A  child  four  years  of  age,  fell  into  a  water  tank,  constructed  by  tbe- 
city,  and  was  drowned:  Held,  That  the  father,  as  administrator,  could 
maintain  an  action,  under  the  act  which  gives  a  remedy  when  the  death 
of  a  person  is  caused  by  the  wrongful  act^  default  or  neglect  of  another. 
City  of  Chicago  v.  Major,  349. 

5 — The  action,  under  this  statute,  is  to  be  brought  by  the  executor  or  ad- 
ministrator of  the  deceased,  and  is  not  limited  to  those  cases  where  he 
leaves  a  widow.     Ibid.  349. 

6 — Any  money  recovered  by  such  an  action  is  not  to  be  treated  as  a  part 
of  the  estate  of  the  deceased;  creditors  do  not  get  any  benefit  from  it. 
It  is  to  be  distributed  among  those  to  whom  the  personal  estate  would 
descend,  in  the  absence  of  a  will,  according  to  the  statute  of  descents. 
Ibid.  349. 

7 — Orphans  may  have  a  redress  under  this  statute  where  both  parents  are 
killed,  and  the  husband  for  the  loss  of  a  wife.     Ibid.  349. 

S — The  damages,  under  this  act,  can  only  be  for  the  pecuniary  loss,  not 
for  the  bereavement;  and  the  judgment  be  governed  by 'their  own 
knowledge,  and  experience  applied  to  the  proof,  in  estimating  damage. 
Ibid.  349'. 

9 — A  long  and  unreasonable  delay  in  repairing  the  tank,  on  the  part  of 
the  city,  would  justify  the  jurors  in  presuming  that  the  city  had  been 
notified  of  its  defects,  and  was  guilty  of  negligence  in  omitting  to 
repair  it.     Ibid.  349. 

10 — It  is  not  sufficient  that  such  a  tank  is  so  constructed  as  to  be  safe  for 
all  such  persons  as  ordinarily  use  the  streets  of  a  city.     Ibid.  349. 

11 — The  jurors  are  to  judge  whether  the  parents  of  the  child,  in  such  a 
case,  were  guilty  of  negligence;  and  the  burden  of  proof  is  upon  the 
plaintiff  to  show  negligence  in  the  defendant,  as  well  as  to  acquit  him- 
self ol  it.     Ibid.  349. 

12 — Actions  of  trespass  for  injuries  to  realty,  do  not  survive,  and  cannot 
be  sustained  by  an  administrator.     Reedx.  The  P.  $  0.  R.  R.  Co.,  403. 

13 — The  term  ■  'legal  representative' '  as  used  in  the  law  of  Congress  en- 
titled '  'An  act  authorizing  the  laying  oil"  a  town  on  Bean  river  (Fevre 
river),  in  the  State  of  Illinois,  and  for  other  purposes,"  etc..  is 
designed  to  describe  a  party  in  interest,  who  had  succeeded  to  the 
right  of  the  deceased  party,  who  had  received  the  permit,  or  made 
the  requisite  improvement,  and  by  virtue  of  which  the  land  is  author- 
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ized  to  be  entered.  The  administrator  of  such  deceased  party  is  not 
entitled  to  take  the  benefit  of  the  law,  by  virtue  of  his  appointment. 
Whoever  succeeded  to  the  right  of  the  settler,  by  operation  of  law, 
or  by  grant,  is  his  legal  representative.     Morehousev.  Phelps,  472. 

14 — It  is  the  duty  of  administrators  to  interpose  the  presumptions  and 
positive  limitations  of  law  against  claims  presented  for  allowance;  but 
their  omission  to  do  so  will  not  entirely  preclude  others  affected  by  the 
neglect  from  all  protection.     McCoy  v.  Morrow,  519. 

15 — If  an  intestate,  at  his  death,  holds  a  bond  for  the  conveyance  to  him 
of  land,  which  is  to  be  made  upon  the  payment  of  money,  at  a  day  sub- 
sequent to  his  decease,  one  payment  thereon  having  been  previously 
made,  the  interest  in  the  land,  and  the  equitable  title,  descend  to  the 
heir.  If  the  obligor  afterward  puts  it  out  of  his  power  to  make  the  con- 
veyance by  a  sale  of  the  land,  the  right  of  action  to  recover  the  money 
paid  is  in  the  heir,  and  not  in  the  administrator.  The  heir  might,  if  the 
title  to  the  land  was  still  in  the  obligor,  make  a  tender  of  the  balance 
due,  and  enforce  a  specific  performance .     Buck  v.  Eaman,  529. 

16 — The  only  proof  necessary  to  sustain  an  action  for  the  money  paid  on 
the  bond  is  the  bond  itself ,  "the  payment  of  the  money,  and  that,  before 
the  payments  upon  the  bond  become  due,  the  obligor  had  conveyed 
away  the  land  to  another.     Ibid,  529. 

See  Evidence,  23.     See  Pleading,  15. 
ADVANCEMENT. 

1 — Where  an  intestate  has,  in  his  life  time,  provided  for  a  child  by  an 
advancement,  such  heir  will  only  be  entitled  to  participate  with  his  co- 
heirs in  the  distribution  of  the  estate  by  bringing  his  advancement  into 
•  'hotchpot"1 '  with  the  whole  estate,  and  taking  his  equal  portion  thereof. 
Grattan  v.  Grattan  et  al,  167. 

2 — Such  advancement  need  not  be  returned  in  kind,  but  is  to  be  estimated 
according  to  iis  value  at  the  time  it  was  made,  and  considered  as  a  debt, 
due  the  estate,  from  the  heir  so  advanced,  and  may  be  deducted  from 
his  share  of  the  distributive  estate,  if  such  share  be  sufficient.  Ibid, 
167. 

3 — The  widow  takes  her  share  of  the  personal  estate,  and  dower  in  the 
lands,  without  regard  to  advancement,  and  only  the  balance,  after  de- 
ducting the  widow's  share,  is  treated  as  estate  for  distribution.  Ibid, 
167. 

ADVERSE  POSSESSION. 

See  ForciBLE  Entry  and  Detainer,  6,  7,  8,  9,  10. 
AGENTS. 

I — A  clerk  who  sells  goods,  keeps  books,  and  assists  generally,  under  the 
supervision  of  his  employer,  has  not,  from  the  fact  of  his  employment, 
authority  to  purchase  goods  abroad,  on  the  credit  and  account  of  hi3 
principal.     Doanetal\.  Duncan,  96. 

2 — Only  such  powers  are  presumed  to  be  confided  to  a  clerk  as,  in  view  of 
the  usual  course  of  trade,  are  necessarily  and  usually  exercised  by  other 
clerks,  in  the  same  line  of  business,  and  as  are  adapted  to  the  purposes 
of  his  employment.     Ibid,  96. 

3— A  principal  is  only  responsible  for  the  purchases  of  his  agent  when  he 
authorizes  him  to  make  the  purchase,  or  when  he  permits  him  to  make 
purchases,  knowing  that  the  seller  parts  with  his  property  on  the  re- 
sponsibility of  the  principal,  and  not  on  the  credit  of  the  agent.  Pomery 
et  al  v.  Roberts,  294. 

4 — An  attorney  in  fact  may,  by  another  acting  for  him,  serve  a  notice 

upon  a  party  in  possession,  as  a  foundation  for  a  proceeding  by  forcible 

entry  and  detainer.     Eldridge  v.  Holway,  445. 
5— The  maxim  withholding  the  power  to  sub-delegate  authority,  applies 

where  the  interests  of  the  principal  may  be  neglected  or  injured  bv 

substitution.     Ibid.  445. 

See  Principal  and  Agent.  3. 
37 
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AGREED  CASE. 

1 — Where  parties  enter  into  a  stipulation,  and  agree  to  certain  facts  to  be 
submitted  to  the  Circuit  Court  for  adjudication,  and  that  such  decision 
may  be  brought  to  the  Supreme  Court  for  review,  the  Circuit  Court  has 
jurisdiction  over  the  matter  and  persons,  and  should  proceed  to  final 
judgment.     Crull  etux.  v.  Keener,  65. 

ALIMONY. 

1 — Alimony  will  be  allowed  in  such  form  as  will  best  meet  the  condi- 
tion of  the  parties,  and  may  be  changed  from  time  to  time.  Wheeler  v. 
Wheeler,  39. 

AMBIGUITY. 

1 — Where  there  is  a  latent  ambiguity  in  description  in  a  conveyance,  as  an 
omission  to  refer  to  any  meridian',  the  defect  may  be  obviated  by  proof. 
Such  a  deed  is  not  void  for  uncertainty.     Dougherty  v.  Purdy,  206. 

AMENDMENTS. 

1 — Where  a  party,  on  the  trial  of  a  suit  upon  a  note,  amends  his  declara- 
tion, by  inserting  that  the  note  "is,  without  defalcation,  payable  and 
negotiable  at,"  etc.,  it  is  such  a  material  amendment  as  entitles  the 
defendant  to  a  continuance.     0.  8;  M.  R.  R.  Co.  v.  Palm  et  al.,  22. 

2— A  Circuit  Court  should  permit  a  plaintiff"  to  amend  his  declaration  in 
ejectment,  even  at  the  trial,  so  far  as  to  show  a  claim  to  less  than  the 
quantity  of  land  described,  upon  such  terms  as  may  be  just  and  reason- 
able.    Dougherty  v.  Purdy ,  206. 

3 — It  is  not  error  to  proceed  to  render  judgment  at  the  same  term  at  which 
a  declaration  has  been  amended,  if  the  defendant  does  not  ask  a  con- 
tinuance of  thecause  for  that  reason.  Qpiariier  v.  University  of  St. 
Mary,  300. 

4 — Courts,  during  the  pendency  of  a  suit,  or  during  the  term  at  which  it 
was  decided,  may  amend  or  correct  their  records,  but,  afterward,  their 
power  over  records  is  limited  to  the  correction  of  errors  and  mistakes 
of  officers,  and,  after  notice  and  saving  rights,  these  may  be  rectified. 
Cougron  v.  Gutcheus,  390. 

5 — Amendments  should  be  made  from  the  memoranda  of  the  court,  or 
from  the  pleadings  and  record,  not  from  the  memory  of  witnesses  tes- 
tifying ex  parte.     Ibid,  3ii0. 

6 — Where  the  parties  to  the  action,  and  between  whom  the  issue  was 
tried,  appear  from  the  declaration  and  plea,  but  there  is  a  misstatement 
of  the  names  of  some  of  the  parties  defendant,  in  parts  of  the  record, 
and  in  the  judgment  order,  the  judgment,  for  that  reason,  will  not  be 
reversed.     Frink  et  al.  v.  Schroy'er,  416. 

7 — Such  mistake,  being  apparent  on  the  record,  is  amendable  at  anytime, 
either  in  the  court  where  the  decree  remains,  or  in  that  to  which 
it  is  appealed.  But  the  better  practice  is  to  apply  to  the  court  where 
the  error  occurred,  to  have  the  record  amended.  Ibid,  416. 

8 — The  Circuit  Court  has  full  power  to  make  a  formal  amendment  of  a 
verdict.     Caswell  V.  Cooper,  532. 

APPEALS. 

1 — Although  a  court,  not  having  jurisdiction,  cannot  take  it  by  consent 
of  the  parties,  and  its  judgment  is  a  nulity,  yet,  if  on  appeal  from  such 
court  to  a  court  having  original  jurisdiction  of  the  matter,  the  parties 
•voluntarily  appear  and  consent  to  a  trial,  the  judgment  in  the  latter 
■court  will  be  binding.     Randolph  County  v.  Ralls,  29. 

H — Security  in  appeal  is  not  indispensible  in  all  cases,  where  not  required 
by  statute,  or  by  the  court  granting  an  appeal.  The  apellate  court  may 
not  be  without  jurisdiction  because  of  the  omission  to  give  security. 
County  of  Peoria  v.  Harvey  et  al. ,  364. 
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APPRENTICE. 

1 — An  aetion  will  lie  against  a  party  who  shall  '  'counsel  entice  and  per- 
suade" an  apprentice  to  depart  from  the  service  of  his  master,  whether 
the  apprentice  shall  act  upon  the  counsel  given  or  not.  Holliday  v. 
Gamble,  35. 

ASSAULT  AND  BATTERY. 

1 — In  an  action  far  an  assault  and  battery,  it  is  erroneous  to  instruct  the 
jury  that  the  plaintiff  is  only  entitled  to  damage  for  the  injury  and  pain 
on  the  day  of  the  offense.  A  plaintiff  may  recover  for  the  extent  and 
consequences  of  the  injury.     Slater  v.  Rink,  527. 

ARBITRATION— A  WARD . 

1— Upon  an  arbitration  bond  to  abide  the  award  in  the  penalty  of  $1000, 
as  stipulated  damages,  and  an  award  made  under  it,  a  party  may  sue  on 
the  award,  or  on  the  bond.  If  upon  the  latter,  he  may  recover  his  dam- 
ages, without  regard  to  the  penalty,  and  sufficient  to  include  the  amount 
of  the  award.     Nolte  v.  Lowe  et  al. ,  437. 

2 — If  suit  is  brought  on  the  award,  the  bond  is  satisfied  by  the  recovery; 
and  the  party  occupies  the  same  position  that  he  would  if  the  ;award 
had  been  paid  without  suit.     Ibid.  437. 

ASSESSMENTS. 

1 — Where  a  street  has  been  ordered  to  be  opened  or  extended,  commis- 
sioners for  the  assessment  of  damages  have  been  appointed ;  have  made 
and  reported  an  assessment,  whicli  has  been  accepted  and  confirmed,  a 
warrant  issued  for  the  collection  of  the  amounts  assessed  for  payment  of 
such  damages,  and  such  street  ordered  to  be  opened;  the  parties  entitled 
to  such  damages  for  property  taken,  etc.,  are  entitled  to  a  mandamus, 
to  compel  the  city  to  proceed  to  collect  and  pay  over  the  same .  Higgins 
V.  City  of  Chicago,  276. 

2 — The  city  may  not  be  heard  to  object  for  reason  of  any  supposed  irregu- 
larities, or  for  reasons  alone  applicable  to  parties  interested;  it  is  con- 
cluded by  its  own  confirmation.     Ibid.  276. 

3 — Public  taxes  or  special  assessments  for  public  improvements  may  be 
levied  upon  the  public  property  of  the  state,  county,  or  municipalcor- 
porations  it  is  a  mere  question  of  policy.     Ibid.  276. 

4 — When  there  is  a  special  assessment  for  public  improvements  upon  a 
person's  real  estate,  alien  is  created  upon  his  personality,  from  the 
delivery  of  the  warrant  to  the  collector.     Ibid  276 . 

5 — In  a  proceeding  to  open  a  street  in  the  city  of  Peoria,  under  the  acts 
incorporating  that  city,  the  owner  of  property  offered  to  make  certain 
proofs  before  the  county  court,  which  were  to  confirm  the  report  of 
commissioners,  that  the  commissioners  had  prejudged  his  case,  and  that 
proof  before  them  by  him  would  have  been  useless;  which  the  county 
court  refused  to  receive:  Held,  That  this  was  erroneous,  and  that  affi- 
davits showing  the  value  of  the  property,  its  condition,  and  the  benefits 
and  inj  uries  were  also  proper  to  be  produced .    Cole  v.  City  of  Peoria ,  301 . 

ATTACHMENT. 

1 — Under  the  twenty-sixth  section  of  the  practice  act  (in  attachment  suits) , 
a  declaration  should  be  tiled  during  the  return  term,  or  the  defendant, 
by  appearing,  may  have  judgment  for  costs,  unless  the  plaintiff  designs 
to  entitle  himself  to  a  hearing,  in  which  case  it  should  be  filed  ten  days 
before  the  term.     White  v.  Hogue,  150. 

2 — It  would  seem  to  be  requisite,  if  the  party  defendant  desires  to  dismiss 
at  the  return  term,  for  want  of  a  declaration,  that  a  rule  should  be  taken 
on  the  plaintiff  to  file  one.     Ibid.  150. 
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3 — A  party  may  proceed  to  collect  his  debt  by  attachment,  and  by  enforc- 
ing a  mechanic's  lien,  as  concurrent  remedies;  and  the  lien  is  not  waived 
by  so  doing.      West  et  al.  v.  Fleming,  248. 

4 — If,  on  the  return  of  a  writ  of  attachment  showing  a  seizure  of  property, 
or  service  on  a  garnishee,  the  plaintiff  fails  to  comply  with  a  rule  to  file 
a  declaration,  the  defendant  will  be  entitled  to  a  judgment.  Plato  v. 
Turrillet  al.,  273. 

5 — On  a  writ  of  error  a  judgment  will  be  sustained,  if  it  does  not  exceed 
the  damages  laid  in  the  declaration.     Ibid.  273. 

6 — It  is  questionable,  in  an  attachment  suit,  whether  any  advantage  can  be 
taken  of  a  variance  between  the  writ  and  declaration,  except  (where  the 
declaration  counts  upon  different  causes  of  action  from  those  stated  in 
the  affidavit)  in  avoidance  of  the  lien  of  the  attachment.     Ibid.  273. 

7 A  motion  to  strike  a  declaration  from  the  files  must  be  disposed  of  in 

the  court  below;  and,  on  refusal  and  exception,  it  may  be  considered 
in  this  court.     Ibid.  273. 

8 — Judgments  to  attaching  creditors,  as  against  a  garnishee,  should  only 
go  for  the  satisfaction  of  the  judgments,  and  not  tor  whatever  amount 
may  be  owing  from  the  garnishee  to  the  debtor.  The  manner  of  enter- 
ing judgment  in  attachment^cases,  as  stated iull  111.  R.  p.  511,  recom- 
mended.    Hitchcock  v.   Watson  et  al.,  289. 

9 in  a  proceeding  by  attachment  against  boats  and  vessels,  a  summons 

to  the  owner,  or  notice  by  publication  is  necessary.  Steamer  Clarions. 
Moran,  501. 

10— Judgment  where  party  appears,  may  exceed  amount  sworn  to,  275. 

ATTORNEY  AND  CLIENT. 

1 — An  agreement  between  parties  (one  of  whom  is  an  attornev),  that  the- 
latter  should  investigate  the  records  of  titles  to  real  estate,  and  decide 
between  conflicting  titles  as  to  which  is  best,  acquire  such  titles,  and 
prosecute  for  the  recovery  ot  them,  and,  when  successful,  to  divide  pro- 
fits, the  attorney  furnishing  skill,  and  the  other  the  capital,  is  not  tainted 
with  crime,  nor  against  any  statute  of  this  state.     Newkirkv.  Cone,  449. 

2 — Contingent  fees  to  attorneys  at  law  are  not  against  law  or  public  policy. 
Ibid.  449. 

3 — Maintenance,  as  defined  and  punished  in  Illinois,  by  statute,  has  abol- 
ished the  common  law  offenses  of  champerty,  barratry,  etc.,  and  con- 
sists in  officiously  intermeddling  in  a  suit,  furnishing  means  for  its  pro- 
secution, with  a  view  to  promote  litigation.     Ibid.  449. 

BANK. 

I — Silver  or  gold  coin  of  the  United  States,  coined  prior  to  the  first  day  of 
June,  1853,  is  a  legal  tender  for  all  debts,  according  to  their  nominal 
value,  for  any  sums  whatever.     Courtney  v.  Dubois,  333. 

2 — To  put  a  bank  in  default  for  non-payment  of  specie,  the  protest  should 
aver  that  the  specie  tendered  in  payment  of  its  bills,  if  greater  in  amount 
than  five  dollars,  and  of  the  denomination  of  quarters',  was  of  the  coin- 
age authorized  by  the  law  of  1853.  Without  such  averment,  there  is 
not  an  appearance  of  default  to  justify  the  auditor  to  proceed  against 
the  bank .     Ibid .  333 . 

3 The  banks  of  this  state  are  prohibited  from  issuing  time  certificates  of 

deposit,  or  other  paper  not  payable  on  demand,  and  any  such  issue  is 
void.     Bank  of  Peru  v.  Farnsworth,  563. 

BEQUESTS. 

1 — A  will  which  bequeaths  all  the  property  of  the  testator,  real  and  per- 
sonal, wheresoever  it  maybe,  carries  with  it  property  acquired  after  its 
publication,  without  a  repetition  of  any  formalities.  Peters  et  al  v. 
Spillman,  370. 

2 — The  question  in  relation  to  a  bequest  in  such  cases,  is  one  of  intention, 
not  of  power.     Ibid.  370. 
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BILL  OF  EXCHANGE. 

1 — A.  sold  a  draft  on  C.  to  B.,  and  at  the  same  time  sent  C.  the  exact 
amount  in  bank  bills,  with  a  request  to  honor  the  draft:  Held,  That  this 
was  in  equity  an  appropriation  of  the  money,  and  that  from  the  receipt 
of  it,  and  the  request,  C.  held  the  funds  as  a  trustee,  for  the  benefit  of 
B . ;  but  he  was  not  bound  to  pay  in  coin ,  but  only  in  such  funds  as  were 
forwarded  to  him.     Harwood  et  al. ,  v.  Tucker  et  al. ,  544. 

2 — An  unauthorized  demand,  by  B.'s  agent,  for  payment  in  specie, 
woidd  not  relinquish  his  right  to  the  funds  which  were  held  in  trust  for 

k^him.     Ibid.  544. 

3 — When  C.  had,  in  good  faith,  returned  a  portion  of  the  funds  to  A., 
on  account  of  their  being  uncurrent,  he  was  not  responsible  for  their 
loss  by  A . '  s  failure .     Ibid .  544 . 

BILL  OF  REVIEWS. 

1 — Upon  a  bill  of  reviews,  only  the  record  of  the  proceedings  sought  to 
be  reviewed,  such  as  the  bill  answers,  and  decree  will  be  inspected,  for 
error,  without  regard  to  the  evidenee  upon  which  the  decree  is  based. 
Getzlery.  Saroni,  511. 

BOATS  AND  VESSELS. 

1 — In  a  proceeding  by  attachment  against  boats  and  vessels,  a  summons 
to  the  owner,  or  notice  by  publication  is  necessary.  Steamboat  Clarion 
V.  Moran,  501. 

2 — In  proceedings  in  rem. ,  where  there  is  not  an  appearance  the  judgment 
must  not  exceed  the  amount  sworn  to  in  the  affidavit  for  the  attachment,  a 
remittitur  of  such  excess  after  judgment,  does  not  cure  the  error.  Ibid.  501. 

BOND. 

1 — Upon  an  arbitration  bond  to  abide  the  award  in  the  penalty  of  $1000, 
as  stipulated  damages ,  and  an  award  made  under  it ,  a  party  may  sue 
on  the  award,  or  on  the  bond.  If  upon  the  latter,  he  may  recover  his 
damages,  without  regard  to  the  penalty,  and  sufficient  to  include  the 
amount  of  the  award.     Nolle  v.  Lowe  et  al. ,  437. 

2 — If  suit  is  brought  on  the  award,  the  bond  is  satisfied  by  the  recovery; 
and  the  party  occupies  the  same  position  that  he  would  if  the  award  had 
been  paid  without  suit.    Ibid.  437. 

BREACH  OF  PROMISE. 

1 — In  an  action  for  breach  of  promise  of  marriage,  the  defendant  may  show 
the  bad  character  of  the  plaintiff',  if  it  appears  that  her  character  was 
unknown  to  him  at  the  time  of  the  promise.  And  this  either  in  bar  of 
the  action,  or  in  mitigation  of  damages.     Butler  v.  Eschleman.  44. 

2 — A  defendant  in  such  case  cannot  prove  general  character,  or  particular 
acts  which  may  be  the  result  of  his  own  fault.    Ibid.  44. 

CARRIERS,  419. 

CERTIFICATES  OF  DEPOSIT. 

1 — The  banks  of  this  statj^re  prohibited  from  issuing  time  certificates  of 
deposit,  or  other  paperrrot  payable  on  demand,  and  any  such  issue  is 
void.     Bank  of  Pent  v.  Farnsworth,  563. 

CERTIORARI. 

1 — Conclusions  of  fact  cannot  be  inquired  into  upon  ccrtiorara.  Low  v. 
G.  $  G.  U.  R.  R.  Co.,  324. 
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CHANCERY. 


0 — Administration  of  estate,  jurisdiction  of,  171. 

1 — In  April,  1842,  A.  recovered  a  judgment  against B.  andC,  in  the  cir- 
cuit court  of  which  B.  was  clerk;  in  September  following,  D.  recovered 
a  judgment  against  the  same  parties;  D.  was  induced  by  B.  and  C.  to 
bid  off  certain  real  estate  at  a  sale  by  the  sheriff  without  notice,  the  de- 
fendants consenting,  for  which  real  estate  he  afterward  increased  his  bid 
to  satisfy  his  judgment,  and  took  a  deed.  A.  subsequently  had  the  real 
estate  sold  in  a  similar  manner,  and  bid  it  in  and  took  a  deed  from  the 
sheriff.  On  a  bill  filed  by  D. ,  it  was  Held,  that  the  sale  to  D.  should 
be  set  aside,  and  that  he  should  have  execution  to  recover  his  debt,  B. 
and  C.  having  concealed  the  prior  lien  from  him  and  his  attorney,  and 
had  thereby  induced  him  to  purchase  the  land  in  satisfaction  of  his  judg- 
ment, which  land  Avas  subsequently  held  by  others  by  force  of  theprior 
judgment.     Aortson  et  al.  v.  Ridgway  et  al.,  23. 

2 — A  plaintiff  who  is  present  at  a  sheriff's  sale  of  land  decrying  the  title  of 
the  defendant,  if  he  afterward  acquires  the  same  land  from  a  deputy 
sheriff  to  whom  it  was  sold  for  ten  dollars,  to  be  satisfied  by  his  fees  due 
for  previous  services  rendered  in  the  same  suit,  will  not  be  considered  a 
bona  fide  purchaser.  In  such  a  case  where  the  defendant  neglected  to 
redeem,  and  rested  a  long  time  without  seeking  redress,  the  parties 
being  old  litigants,  the  court  will  compel  each  to  do  equity.  Greenup 
V.  Stoker  et  al.,  27. 

3 — A  sale  to  a  deputy  sheriff  to  be  satisfied  in  his  fees  is  irregular,  the  pro- 
ceeds of  the  sale  should  be  money,  to  be  divided  among  all  those  having 
rights  therein.     Ibid.  27. 

4 — Land  sold  under  execution  should  be  offered  in  parcels ;  a  sale  of  one  hun- 
dred and  sixty  acres  in  mass  for  ten  dollars,  will  not  be  approved.  Ibid.  27. 

5 — If  a  decree  shows  that  it  was  made  upon  proofs  adduced,  it  will  be  sus- 
tained, although  the  evidence  is  not  preserved.     Wheeler  v.  Wheeler,  39. 

6 — In  cases  of  divorce,  alimony  will  be  allowed  in  such  forms  as  will  best 
meet  the  condition  of  the  parties,  and  make  the  provision  a  sure  reliance. 
The  allowance  may  be  changed  in  any  manner  consistent  with  equitable 
principles.     Ibid.  39. 

7 — Where  the  complaint  in  a  bill  does  not  waive  the  oath  of  the  respond- 
ent, and  his  answer  is  sworn  to,  a  decree  against  the  answer  will  not  be 
sustained ,  unless  the  evidence  in  the  case  contradicts  the  answer.  Phelps 
etal.Y.   White,  41. 

8 — Against  infants  strict  proof  is  required.  And  the  record  must  show 
proof  to  sustain  a  decree  against  them,  whether  the  guardian  ad  litem 
answers  or  not.     Masterson  et  al.  v.   Wiswould  et  ux.  48. 

9 — Where  a  court  of  equity  can  so  partition  a  joint  estate  as  to  accommo- 
date a  part  ot  the  owners,  without  injuring  others,  it  will  do  so.  Green- 
up v.  Sewell,  50. 

10 — Where  improvements  upon  land  sought  to  be  partitioned  by  proceed- 
ing under  the  statute  are  insignificant,  a  court  of  chancery  will  not  in- 
terfere to  control  the  action  of  the  court  at  law.     Ibid.  50. 

11 — A.  suedB.  in  attachment  to  recover  money  paid  for  land  which  B. 
had  promised  to  convey,  and  for  which  he  had  been  paid  three  years 
prior.  B.  sought  to  perpetually  enjoin  the  suit:  Held,  That  B.  should 
show  an  offer  to  perform  according  to  the  terms  and  conditions  of  his 
contract,  or  give  some  excuse  for  his  failure  and  delay.  Anderson  v. 
Frye,  94. 

12 — A  party  seeking  relief  in  chancery  by  insisting  on  a  specific  perform- 
ance, must  show  himself  not  to  be  in  default,  or  guilty  of  gross  laches,, 
by  delay,  etc. ,  or  his  bill  will  be  dismissed.     Ibid.  94. 

13 — Where  alien,  to  secure  the  payment  of  money,  has  been  given  upon 
one  parcel  of  property,  and  also  a  lien  upon  another  parcel  in  case  the 
first  should  be  insufficient,  the  second  lien  is  a  contingent  one,  and  the 
insufficiency  of  the  first  parcel  must  be  shown  before  the  lien  upon  the 
second  becomes  specific  and  absolute.     Trenchard  v.  Warner,  142. 

14 — Where  an  averment  in  a  bill  of  chancery  is  neither  admitted  nor  denied, 
it  must  be  proved  by  at  least  one  witness.     Ibid.  142. 

15 — Where  the  court  below  decides  a  case  upon  facts  known  to  it,  the  record 
must  set  forth  sufficient  of  those  facts  to  sustain  the  decree.     Ibid.  142. 
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16 — Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  adminis- 
.  tration  and  settlement  of  estates,  and  may  control  courts  of  law  in  their 
action  m  such  cases.  They  have,  also,  pleuary  jurisdiction  over  the 
persons  and  estates  of  infants,  and  will,  in  its  exercise,  cause  to  be  done 
whatever  may  be  necessary  to  preserve  their  estates  and  protect  their 
interests.     G rattan  v.  Grattanet  al.  ,167 . 

17 — The  enforcement  of  a  mechanic's  lien  is  a  chancery  proceeding;  and 
it  is  the  duty  of  the  party  who  complains  of  the  verdict  and  decree  to 
preserve  the  evidence  in  the  record,  by  bill  of  exceptions,  or  by  a  certi- 
ficate of  the  judge.     Ross  et  al.  v.  Derr  et  al. ,  245. 

18 — A  bill  for  an  injunction  to  stay  the  opening  of  a  highway  until  the 
right  could  be  determined  at  law,  in  a  suit  pending,  was  dissolved  in  the 
court  below;  the  complainant  in  the  bill  brought  his  writ  of  error  and 
obtained  a  supersedeas;  and  asks  an  order  to  have  the  injunction  revived 
until  the  suit  at  law  shall  be  determined:  Held,  That  as  the  facts  would 
authorize  an  injunction  if  presented  to  this  court  thatan  order  should  be 
entered  reviving  the  original  injunction,  and  that  notice  be  given  ac- 
cordingly.    Champlin  v.  Morgan,  293. 

19 — An  induction  to  restrain  parties  from  disposing  of  goods,  pending  a 
trial  at  law,  so  that  they  may  be  levied  upon  by  virtue  of  a  judgment, 
which  the  complainant  hopes  to  obtain,  is  improper.  Phelps  et  al.y. 
Foster  et  al\,  309 . 

20 — It  is  erroneous  to  issue  an  injunction,  without  an  order  from  the  pro- 
per officer  so  to  do.     Ibid.  309. 

21 — In  a  bill  for  an  injunction  to  restrain  a  party  from  disposing  of  goods 
during  the  pendency  of  a  suit  at  law,  when  the  suit  at  law  is  dismissed, 
the  injunction  must  follow  its  steps,  as  a  necessary  consequence.  Ibid.  309. 

22 — Except  in  the  case  of  an  injunction  to  restrain  a  judgment  at  law,  itis 
improper  to  award  damages  upon  the  dismissal' of  an  injunction  bill. 
Ibid.  309. 

23 — An  injunction  should  rarely,  if  ever,  be  allowed,  without  notice  to  the 
party  to  be  enjoined,  when  that  is  practicable,  so  that  he  may  be  heard, 
and  may  tile  affidavits  in  answer  to  the  bill.    Ibid.  309. 

24 — A  party  holding  land  under  a  recorded  deed,  to  defend  his  title  agains* 
a  claimant  under  a  previous  unrecorded  equitable  title,  must  show  that 
he  has  an  equitable,  as  well  as  the  legal  title,  and  this  must  be  sustained 
by  proofs  that  he  purchased  the  land  in  good  faith,  and  actually  paid 
for  it  before  notice  of  the  previous  equitable  title.  Brown  et  al.v.  Welch, 
343. 

25 — He  must  prove  payment  of  the  purchase  money  apart  from  the  ac- 
knowledgment ot  the  deed.  Proof  that  the  payment  has  been  secured 
is  not  sufficient.     Ibid.  343. 

26 — A  court  of  equity  will  reform  a  deed  in  which  a  mistake  was  made  in 
the  description  of  the  premises  intended  to  be  conveyed,  although  more 
than  twenty  years  have  elapsed  since  its  execution,  and  both  the  parties 
to  it  are  deceased;  where  no  rights  of  third  persons  have  intervened,  the 
heirs  of  the  original  parties  being  the  litigants.  Lindsey  et  al.  v.  Da- 
venport et  al. ,  375. 

27 — Where  a  party  foreclosed  a  mortgage  and  ten  years  after  assigned  the 
decree  of  foreclosure,  the  land  not  having  been  sold,  and  where  a  hostile 
title  had  arisen  through  the  omission  to  record  a  deed  which  perfected 
the  title  in  the  mortgagor,  and  the  assignee  sought  to  revive  the  decree 
of  foreclosure,  and  to  remove  the  shadow  fraudulently  obtained  upon 
the  mortgaged  land:  It  was  held,  he  had  a  right  so  to  do,  by  making 
the  proper  parties,  so  that  the  mortgage  premises  might  produce  their 
value  when  brought  to  sale  under  the  decree.  Cunningham  v.  Doran  et 
al. ,  385. 

2S — A  party  cannot  have  a  footing  in  a  court  of  equity,  where  his  remedy 
is  adequate  at  law.     Coughron  et  al.  v.  Swift,  414. 

29 — Where  a  bill  in  chancery  is  filed  to  enforce  a  specific  performance,  if 
the  statute  of  frauds  is  not  pleaded,  parol  evidence  is  admissable  to  prove 
the  contract.     Esmay  v.  Gorton  et  al.,  483. 

30 — In  such  a  case  the  contract  need  not  be  on  one  piece  of  paper,  nor 
entered  into  at  the  same  time.  Several  pieces  of  paper,  containing  the 
whole  contract,  maybe  connected,  to  show  the  parties,  property,  con- 
sideration and  terms.     Ibid.  483. 
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31 — If  the  contract  is  mutual,  the  signature  of  the  party  to  be  charged 
with  the  specific  performance  is  sufficient,  without  that  of  the  other 
part j'.     Ibid.  483. 

32 — The  minds  of  the  contracting  parties  must  concur  in  a  proposition 
made;  it  must  be  accepted  in  terms.  If  there  is  any  change  or  modifi- 
cation of  the  proposition,  it  becomes  a  new  one,  and,  until  it  is  accept- 
ed, there  is  no  agreement.     Ibid.  483. 

33 — Equity  will  not  correct  or  reform  a  deed,  where  there  is  a  mistake  in 
law.  as  to  the  effect  of  the  language  used  by  the  parties,  in  the  absence 
of  fraud,  and  where  there  is  no  mixture  of  oppressive  abuse  of  confi- 
dence, or  surprise  in  matters  of  fact.     Gordere  v.  Downing ,  492. 

31 — Upon  a  bill  of  review,  only  the  record  of  the  proceedings  sought  to  be 
reviewed,  such  as  the  bill  answers,  and  decree  will  be  inspected,  for 
.    error,  without  regard  to  the  evidence  upon  which  the  decree  is  based. 
Getzler\.  Savoni,  511. 

35 — Where  a  married  woman  is  interested  in  a  chancery  proceeding,  her 
husband  will  answer  for  her,  unless  her  personal  answer  be  required;  if 
her  interest  be  adverse  to  that  of  her  husband,  or  for  other  special  rea- 
son her  interests  may  demand  it,  the  court  will,  on  application,  not 
otherwise,  order  that  she  have  leave  to  answer  and  defend  separately. 
Ibid.  511. 

36 — Judgments  on  attachments  are  a  proper  foundation  for  Equity  inter- 
position, to  set  aside  a  conveyance  in  fraud  of  creditors.     Ibid.  511. 

37 — If  the  property  be  an  equitable  interest  only,  and  personal  service  can- 
not be  had,  a  party  may,  in  the  first  instance,  proceed  in  equity  to  re- 
cover his  debt.     Ibid.  511. 

See  Patents,  2.     See  Husband  and  Wife.     See  Mortgate.-  1 . 

CHATTEL  MORTGAGE. 

1 — A  chattel  mortgage  of  a  stock  of  goods,  enumerating  a  part  of  them, 
which  recites  that  the  mortgagor  is  indebted,  and  cannot  pay  without 
more  time;  that  he  shall  keep  possession  of  the  goods,  sell  them  in  the 
usual  course  of  trade,  and,  out  of  the  proceeds,  pay  certain  preferred 
creditors,  and  divide  pro  rata  among  others,  the  mortgage  to  become 
void  when  this  should  be  done,  which  was  to  be  within  fifteen  months; 
the  mortgagee,  in  certain  contingencies,  to  take  possession  of  these,  and 
all  after-acquired  goods,  to  perform  the  same  service,  is  fraudulent  and 
void,  such  a  mortgage  not  coming  within  the  purviews  of  the  statute, 
and  operating  to  delay  and  hinder  creditors.  Davis  v.  Ransom  et  al. , 
396. 

CLAIM  AND  COLOR  OF  TITLE. 

1 — An  administrator  is  within  the  description  of  persons  from  whom  a 
title  may  be  deduced  of  record,  so  as  to  authorize  a  party  holding  under 
it,  by  seven  years'  actual  residence,  to  make  out  a  bar,  under  the 
eighth  section  of  chapter  sixty-six  of  the  revised  statutes,  title  ••Limit- 
ations."    Colli?is  v.  Smith  et'al.  160. 

2 — If  the  source  of  the  title  under  which  a  party  claims,  under  the  limita- 
tion act,  is  of  record,  it  is  notessential  that  every  linkin  his  chain  of  title 
should  be  so.     A  resulting  trust  may  be  established  by  parol.  Ibid.  160. 

3 — Where  a  party  claims  title  under  the  twenty  years'  limitation,  having 
entered  without  claim  or  color  of  title,  his  possession  is  to  be  deemed 
co-extensive  with  his  actual  occupancy,  pedis  possession  but  if  he  entered 
under  claim  and  color  of  paper  title,  his  possession  is  to  be  deemed  co- 
extensive with  the  boundaries  of  the  deed ,  where  there  has  been  no  other 
actual  occupancy  of  any  part  of  the  tract.     Goewey  v.  Urig,  238. 

4 — A  party  in  actual  possession  of  part  of  a  tract  of  land,  claiming  the 
whole,  and  without  claim  or  color  of  paper  title,  may  be  deemed  to  be 
possessed  as  against  other  trespassers  and  intruders,  but  not  as  against 
the  true  owner.     Ibid.  238.  > 

5 — The  simple  production  of  a  deed  from  the  auditor,  on  a  tax  sale,  under 
the  act  of  1827,  is  not  sufficient;  the  party  relying  on  it  must  also  show 
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a  compliance  with  the  prerequisites  of  the  statute.  But  it  may  be  good 
color  of  title  under  the  statute  of  limitations,  if  held  in  good  faith. 
Ibid.  238.  .        t 

6 — The  sale  of  an  entire  tract,  by  one  of  several  tenants  holding  in  com- 
mon, followed  by  adverse  possession,  amounts  to  an  ouster  or  disseiz- 
ure  of  the  co-tenants,  and  the  statute  of  limitations  will  bar  their  ac- 
tion or  entry.     Ibid.  238. 

7 — A. ,  for  a  number  of  years,  held  a  tract  of  land  under  a  title  deducible 
of  record,  and  occupied  the  north  half  of  it.  B.,  without  any  title, 
occupied  a  portion  of,  and  held  an  adverse  claim  to,  all  of  the  south 
half  of  it,  and  then  purchased  A.  's  interest  in  the  south  half,  Held, 
That  five  years  afterward,  B.  could  not  avail  himself  of  the  seven  year's 
statute  of  limitations,  having  held  adversely  to  A.  for  two  of  the 
seven  years.     Ibid.  238. 

S — The  ninth'section  of  the  twenty-fourth  chapter  of  the  revised  statutes, 
title  "Conveyances,"  -which  provides  that  a  person  having  color  of 
title,  etc,,  to  vacant  and  unoccupied  land,  who  shall  pay  taxes  thereon 
for  seven  successive  years,  shall  be  deemed  to  be  the  legal  owner,  etc. , 
of  said  land,  declared  to  be  unconstitutional,  it  not  being  a  provision 
acting  as  a  limitation,  but  as  absolutely  transferring  the  land  of  one 
person  to  another,  by  declaring  a  forfeiture  of  estates  for  the  non- 
payment of  taxes.     Harding  v.  Butts  et  al.,  502. 

See  Forcible  Extey,  6. 

CLERK. 

See  Agents,  1. 

CLEBKS   OF   COUBTS. 

1 — The  clerk  of  a  court  has  no  right  to  issue  an  execution  without  author- 
ity from  judgment  creditor  or  his  attorney.  If  he  seeks  to  collect  costs, 
he  must  do  so  by  fee  bill,  or  by  action  against  the  party  liable.  Wick- 
liff  v.  Robinson.  145. 

COIN. 

See  Tender.    See  Bank. 

COMMON  CARRIERS. 

1 — A  bill  of  lading  is  prima  facie  evidence  of  the  matters  contained  in  it, 
but  is  subject  to  explanation;  and  the  carrier  may  show  any  injury,  loss, 
fraud,  or  deceit,  occasioned  or  practiced,  by  any  previous  carrier,  or  by 
the  shipper  of  the  goods.     Great  Western  R.  R.  Co.  v.  McDonald,  172. 

2 — A  contract  is  implied  where  one  takes  passage  with  a  common  carrier, 
that  he  shall  pay  for  being  carried,  and  that  he  shall  be  safely  carried, 
and  an  express  contract  need  not  be  proved.  Frink  et  alx.  Schroyer,  416. 

3 — In  an  action  against  a  common  carrier  for  injury  to  the  person,  the 
jury  may  properly  take  into  consideration  any  permanent  damage 
which  the  evidence  showed  was  the  natural  and  probable  consequence 
of  the  injury.     Ibid.  416. 

5 — Railroad  companies,  as  common  carriers,  must  furnish  reasonable  and 
ordinary  facilities  for  transportation,  such  as  will  meet  the  ordinary 
demands  of  the  public;  but  they  are  not  bound  to  provide  in  advance 
for,  or  anticipate,  an  unusual  influx  of  freight.  Galena  $  Chicago 
Union  R.  R.  Co.  v.  Rae  et  al. ,  488. 

5 — An  honest  and  fair  effort  to  aid  the  public  in  the  prosecution  of  business, 
by  furnishing  such  facilities  as  are  bestjcalculated  for  that  purpose,  is  re- 
quired of  railroad  companies,  but  if  they  shall,  from  a  pressing  cause, 
take  grain  from  wagons  or  boats,  while  grain  remained  for  shipment  in 
private  warehouses,  acting  in  good  faith,  and  without  partiality  or 
oppression,  they  will  not  thereby  incur  liability.     Ibid.  48S. 

6 — A  railroad  company  will  be  liable  for  fraud  or  negligence  of  its  ser- 
vants, in  the  course  of  their  employment;  and  if  such  servants,  by 
reason  of  bribes  or  other  improper  motives,  give  preference  to  one 
person  over  another,  the  company  may  be  held  liable  for  damage  and 
injury  thereby  sustained.     Ibid.  488. 
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7 — Such  company  must  use  proper  diligence  in  the  transportation  of  freight 
or  answer  in  damage,  unless  it  can  discharge  itself,  by  a  proper  ex- 
cuse for  the  delay.  Railroad  companies  must  receive  freight  according 
to  its  usage  and  custom,  and  if  a  company  has  been  used  to  run  cars 
upon  a  side  track  to  a  private  warehouse  to  receive  freight,  a  readiness 
to  deliver  freight  at  such  warehouse  would  impose  on  the  company  the 
duty  to  take  the  freight  therefrom.     Ibid  488. 

8 — A  tender  or  readiness  to  pay  freight  should  be  proved  in  an  action 
against  the  company  for  non-transportation,  or  delay  in  transportation . 
Ibid  4S8. 

9 — A  company  has  alien  for  freight  charges,  and  can  with  old  the  delivery 
until  payment.     Ibid.  488. 

10 — Prepayment  of  freight  may  be  demanded ;  but,  in  omitting  such  de- 
mand, a  company  would  be  bound  to  transport  freight  according  to  its 
custom,  and  slight  evidence  of  a  willingness  to  pay  will  be  sufficient. 
Ibid.  488. 

See  Railroads. 

CONDITIONS  PRECEDENT. 

1 — Where  A.  gave  property  to  B. ,  in  trust,  to  be  deeded  to  C. ,  provided 
that  "on  or  before  the  first  day  of  October,  1855,  C.  should  build  and 
complete  a  good  and  sufficient  dam,  composed  of  rocks  and  rock,  hewn 
timber  and  gravel,  across  Rock  river,  at  the  town  of  Sterling,  and  a 
canal  or  head  race  connected  therewith,  on  the  west  side  of  said  river, 
in  the  manner,  and  for  the  purposes,  hereinbefore  and  in  said  act  speci- 
fied and  enumerated  :' '  It  was  held,  that  this  was  a  condition  preced- 
ent, the  performance  of  which  was  necessary  to  raise  the  power  in  the 
trustee  to  make  the  conveyance.     Wilson  et  al.  v.  Gait  et  al.,  431. 

2 — A  substantial  performance  of  the  condition,  according  to  the  meaning 
and  intention  of  the  parties,  is  sufficient.     Ibid.    431. ' 

3 — A  contract,  in  writing,  to  deliver  for  sale,  and  the  delivery  of  corn, 
at  a  specified  place,  may  be  subsequently  varied,  by  parol,  as  that  the 
purchaser  should  supply  the  vender  with  sacks,  in  which  he  agreed  to 
place  the  corn  ;  and  until  the  sacks  were  furnished,  the  corn  was  not  to 
be  delivered;  and  such  a  subsequent  agreement  rests  upon  a  sufficient 
consideration  to  make  it  obligatory.     Low  v.  Forbes,  5(38. 

4 — The  delivery  of  the  sacks  in  such  a  case  is  a  condition  precedent,  and 
a  suit  for  non-performance  of  the  written  contract  will  be  answered  by 
a  plea,  stating  the  supplementary  contract.     Ibid.  508. 

CONFUSION  OF  GOODS. 

1 — A  party  who  consents  that  grain  left  with  a  warehouseman  may  be  put 
in  bulk,  with  other  grain,  with  the  understanding  that  he  should  re- 
ceive a  like  quantity  and  quality,  cannot  maintain  replevin  for  the 
grain.     Low  v.  Martin,  286, 

2 — If  the  intermixture  of  grain  was  without  consent,  or  was  the  wrong- 
ful act  of  the  warehouseman,  so  that  thereby  identity  could  not  be  es- 
tablished, it  would  be  otherwise.     Ibid.  286. 

3 — If  there  is  a  confusion  of  goods  by  reason  of  intermixture,  so  that 
each  party  cannot  distinguish  his  own,  each  will  have  a  proportionate 
property  in  the  whole.  Replevin  lies  for  specific  property,  not  for  an 
undivided  interest  or  share.     Ibid.  28G. 

CONSIDERATION  OF  NOTE. 

1 — A  party  is  not  permitted  to  impeach  the  consideration  of  a  note,  given 
by  him  to  settle  an  attachment  suit  brought  against  another,  by  show- 
ing that  the  person  who  brought  the  suit  had  not  any  cause  of  action. 
Sigsworth  v.  Coulter,  z04. 

2 — The  pendency  of  a  suit,  upon  a  claim  or  demand  made  in  good  faith, 
forms  a  good  consideration  for  a  compromise,  and  will  support  a  note 
given  therefor.     Ibid.  204. 
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CONSTRUCTION  OF  CONTRACTS. 

See  Contracts,  5,  6,  17. 
CONSTRUCTION  OF  STATUTES. 

1 — The  act  of  the  general  assembly,  approved  February  18th,  entitled 
"An  act  to  establish  a  recorder's  court  for  the  cities  of  La  Salle  and 
Peru."  is  unconstitutional.  The  jurisdiction  of  such  courts  was  de- 
signed to  be  limited  to  territory  within  the  limits  of  cities.  People  etc. 
V.  Evans,  361. 

2 — By  the  act  of  11th  February  1853,  a  road  was  established  from  Peoria 
to  Rock  Island  when  it  should  be  viewed,  located  and  reported  by  com- 
missioners ;  when  this  should  be  done,  the  damages  assessed  for  that 
purpose  became  payable  absolutely,  and  the  county  court  could  not 
lawfully  withhold  them.     County  of  Peoria  v.  Harvey  et  al.,  364. 

3 — Appeals  under  the  above  act  may  be  taken  as  is  prescribed  for  taking- 
appeals  from  justices  of  the  peace,  or  it  may  be  done  by  filing  certified 
copies  of  the  proceedings  of  the  commissioners  appointed  to  locate  the 
road.     Ibid,  364. 

4 — The  ninth  section  of  the  act  concerning  conveyances  in  the  revised 
statutes  is  unconstitutional.     Lee  v.  New  kirk,  350. 

See  Heirs,  7.     See  Claim  and  Color  of  Title  8.    See  Injuries  result- 
ing in  Death. 

CONTINUANCE. 

1 — Upon  affidavits  for  continuance  the  question  is  as  to  dilligence  each  case 
depends  upon  the  particular  circumstances  shown,  and  if  they  bring 
the  applicant  within  the  rule,  it  would  be  error  to  refuse  the  continu- 
ance.    Cole\.  Chouteau  et  al.,  439. 

See  Practice,  18.    See  Amendment,  3. 
CONTRACT. 

0 — Alteration  of  contract,  56S. 

1 — Where  only  a  portion  of  work,  to  be  performed  under  a  contract,  has 
been  done,  the  compensation  therefor  shall  be  that  named  in  the  con- 
tract, wherever  it  can  be  made  to  apply.     McClelland  v.  Snider,  58. 

2 — A  contract  for  the  delivery  of  stone,  to  be  measured  in  the  walls  of  a 
particular  bnilding,  is  not  broken  because  the  stone  may  be  laid  else- 
where, if  they  could  there  be  measured.  The  object  of  such  a  state- 
ment in  the  contract  was  to  furnish  proper  facilities  for  measurement. 
Ibid,  58, 

3 — Where  a  special  agreement  has  been  made  by  a  parent  to  pay  the  board 
of  a  child,  the  creditor  cannot  collect  the  board  from  the  infant's  estate 
if  the  parent  neglects  to  pay.     Sinklear  v.  Emert,  63. 

4 — Where  a  sale  of  land  was  made  for  $400,  and  a  bond  of  a  date  subse- 
quent to  that  of  the  deed  was  given  by  the  vendee  to  the  vendor,  to 
reconvev  the  same  land  for  $800,  at  the  expiration  of  two  years,  it  was 
Held,  That  a  jury  mijrht  ascertain,  from  all  the  transactions  between 
the  parties,  whether  the  deed  was  intended  to  secure  the  loan  of  $400, 
to  be  repaid  by  $800  in  two  years,  and  whether  the  agreement  was 
usurious  or  not.     Bishop  et  al.  v.  Williams,  101. 

5 — It  is  a  question  for  the  jury,  whether  a  contract  has  been  made  or  not; 
but  that  fact  ascertained,  the  court  will  interpret  it.  and  declare  the 
rights  and  liabilies  of  the  parties  under  it.     Sigsworth  v.  Mclntyre,  126. 

6 — A  party  agreed,  by  written  contract,  to  build  a  house  and  barn  of  cer- 
tain dimensions;  he  undertook  to  prove  by  witnesses  the  extent  which 
the  contract  bound  him:  Held,  That  such  proof  is  inadmissible.  Ibid.  126. 

7 — The  word  accrued,  as  used  in  reference  to  contracts  in  which  process 
may  be  sent  out  of  the  county  to  be  served,  has  reference  to  the  place 
where  the  contract  was  made  and  executed.     Phelps  v.  McGee,  155. 
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8 — Where  an  article  is  to  be  delivered  at  a  place  certain,  on  or  before  a  day 
named,  without  a  prior  demand,  the  breach  can  only  occur  on  the  day 
named;  and  the  measure  of  damages,  in  case  of  a  breach,  will  be  the 
difference  between  the  value  of  the  article,  on  the  day  and  at  the  place 
named,  and  the  contract  price.     Ibid.  155. 

9 — A  refusal  to  deliver  upon  a  demand  upon  a  day  subsequent  to  that 
named  in  the  contract,  would  not  create  a  breach,  but  might  be  con- 
sidered a  waiver  of  the  previous  breach,  and  an  acceptance  might  be 
held  a  satisfaction  of  the  contract.     Ibid.  155. 

10 — A.  contracted  to  construct  and  deliver  to  £5.  sixteen  locomotives  to  be 
paid  for  as  delivered ;  the  filth  locomotive  delivered  was  not  paid  for  : 
Held,  That  on  this  account  A.  could  not  abandon  the  contract  and  re- 
cover for  loss  of  profits  on  the  eleven  to  be  delivered,  and  the  material 
for  them  on  hand,  unless  the  payment  on  delivery  was  expressly  made 
a  condition  precedent  to  the  completion  of  the  contract.  Palm  et  al.  v. 
Ohio  and  Mississippi  R.  R.  Co.,  217. 

11 — To  enable  A.  to  recover  such  damages,  the  non-performance  by  B. 
must  be  of  such  a  nature  as  to  absolutely  prohibit  A.  from  fulfilling  his 
part  of  the  contract.     Ibid.  217. 

12 — A.  contracted  to  build  a  house  for  B. ,  to  be  paid  for  in  installments: 
Held,  That  on  the  non-payment  of  one  of  these  installments,  when  due, 
A.  could  not  abandon  the  contract  and  recover  the  profits  he  might 
have  made  by  completing  the  building,  where  such  payment  was  not 
expressly  made  a  condition  precedent  to  the  fulfilling  of  the  contract  by 
A.     County  of  Christian  v .  Overholt,  223. 

13 — In  such  case  A.  cannot  recover  for  prospective  profits,  unless  he  is 
absolutely  prohibited,  by  some  act  or  omission  of  B. ,  from  completing 
his  part  of  the  contract.     Ibid.  223. 

14 — A  contract  or  proposition  for  the  sale  of  real  estate,  if  signed  by  the 
party  to  be  charged,  though  not  accepted  in  writing,  if  accepted  with- 
out varying  the  terms,  of  which  due  notice  is  given,  will  take  the  case 
out  of  the  statute  of  frauds.     Farwell  V.  Lowther,  252. 

15 — The  contract  must  all  be  in  writing;  must  specify  the  parties,  terms, 
price,  and  a  description  of  the  property;  and  the  acceptance  of  it  must 
be  simple  and  unconditional.     Ibid.  252 

16 — Contracts  entered  into  after  insanity  has  been  established  by  proof,  if 
insisted  on  by  the  party  who  claims  the  benefit  of  it,  must  be  shown  to 
have  been  executed  when  both  parties  were  sane .  Menkins  v.  Lightner, 
282. 

17 — A  proviso  to  a  contract  which  is  incompatible  with  or  repugnant  to 
the  contract,  is  void.     Rice  et  al.  v.  Webster,  331. 

IS — A  contract  is  implied,  where  one  takes  passage  with  a  common  car- 
rier, that  he  shall  pay  for  being  carried,  and  that  he  shall  be  safely 
carried,  and  an  express  contract  need  not  be  proved.  Frink  ei  al.  v. 
Schroyer,  416. 

19 — Where  a  party  is  to  deliver  a  quantity  of  corn  under  an  executory 
contract,  the  law  will  imply  a  warranty  that  it  is  to  be  a  fair  and  mer- 
chantable article.     Babcock  v.  Trice,  420. 

20 — The  acceptance  of  the  corn  by  a  warehouseman,  or  by  the  purchaser 
himself,  is  not  a  waiver  of  this  implied  warranty.     Ibid.  420. 

21 — Such  acceptance  by  the  purchaser,  with  opportunity  of  inspection, 
and  without  complaint,  could  only  raise  a  presumption  that  it  was  of  the 
quality  contemplated  by  the  parties.    Ibid.  420. 

22 — Where  A.  gave  property  toB.,  intrust,  to  be  deeded  to  C,  provided 
that  '*on  or  before  the  first  day  of  October,  1855,  C.  should  build  and 
complete  a  good  and  sufficient  dam,  composed  of  rocks  and  rock,  hewn 
timber  and  gravel,  across  Rock  river,  at  the  town  of  Sterling,  and  a 
canal  or  head  race  connected  therewith,  on  the  west  side  of  said  river, 
in  the  manner  and  for  the  purposes  hereinbefore  and  in  said  act  specified 
and  enumerated:"  It  was  held,  that  this  was  a  condition  precedent, 
the  performance  of  which  was  necessary  to  raise  the  power  in  the  trustee 
to  make  the  conveyance.     Wilson  et  al.  v.  Gait  et  at.,  431. 

23 — A  substantial  performance  of  the  condition,  according  to  the  meaning 
and  intention  of  the  parties,  is  sufficient.     Ibid.  431. 
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24 — An  independent  suit  for  not  paying  money  at  the  time  stipulated  by  a 
contract  cannot  be  sustained  where  a  recovery  has  been  had  upon  the 
contract.     Nolte  v.  Low  et  al.,  437. 

25 — A  contract,  in  writing,  to  deliver  for  sale,  and  the  delivery  of  corn, 
at  a  specified  place,  may  be  subsequently  varied,  by  parol,  as  that  the 
purchaser  should  supply  the  vendor  with  sacks,  in  which  he  agreed  to 
place  the  corn;  and  until  the  sacks  were  furnished,  the  corn  was  not  to 
be  delivered ;  and  such  a  subsequent  agreement  rests  upon  a  sufficient 
consideration  to  make  it  obligatory.     Low  v.  Forbes,  568. 

26 — The  delivery  of  the  sacks  in  such  a  case  is  a  condition  precedent,  and 
a  suit  for  non  performance  of  the  written  contract  will  be  answered  by 
a  plea,  stating  the  supplementary  contract.     Ibid.  568. 

See  Joint  Debtors,  1,  2,  3,  4.    See  Statute  of  Frauds,  3,  4,  5,  6. 

CONVEYANCES. 

1 — The  ninth  section  of  the  act  concerning  conveyances  in  the  revised 
statutes  is  unconstitutional.     Lee  v.  Newkirk,  p.  550. 

See  Deed.    See  Claim  and  Color  of  Title,  8. 
CO-PARTNEBS. 

1 — "Where  a  partnership  is  limited  to  a  single  enterprise  the  law  will  not 
imply  authority  in  one  partner  to  use  the  name  of  the  firm,  out  of  its 
usual  business,  or  contrary  to  business  usage,  so  as  to  bind  the  firm  unless 
the  transaction  is  subsequently  recognized  or  approved  by  the  partners 
sought  to  be  made  liable.     Gray  v.  Ward.  32. 

2 — A.  and  B.  were  partners,  A.  having  contributed  toward  the  capital  of 
the  firm  $10,000  and  B.  $5,000.  A. ,  at  different  times,  withdrew  from 
the  firm  $18,340,  which  was  charged  to  him  in  account  upon  the  books 
of  the  firm,  and  afterward,  on  the  17th  day  of  May,  1851,  to  secure  the 
payment  of  that  sum  within  three  years  from  that  date,  he  gave  a  mort- 
gage to  the  firm.  Between  May  17,  1851,  and  April  27,  1852,  A.  paid 
to  the  firm  at  diflerent  times,  $2,380.54.  In  A  pril  27,  1852,  A.  sold  and 
conveyed  to  A.  all  his  interest  in  the  property,  debts,  accounts,  notes, 
books  and  papers  of  the  firm,  and  certain  private  property  of  A., 
valued  at  $5,000;  in  consideration  of  which  B.  agreed  to  pay  the  debts 
ot  the  firm,  and  have  the  $5,000 indorsed  upon  A. 's  mortgage.  After- 
ward, A.  made  further  payments  to  B.,  amounting,  in  all,  to  $4,383.33. 
Upon  a  bill  fiiled  by  A.  for  a  settlement  of  the  account:  Held, 

I. — That  the  sale  and  conveyance  did  not  pass  to  B.  the  account  against 
A . ,  but  that  the  same,  and  the  rights  of  the  partners,  on  account  of  the 
capital  originally  contributed  by  them,  severally,  to  the  firm,  were  un- 
affected by  such  sale  and  conveyance. 

II. — Where  partners  contribute  unequal  sums  toward  the  capital  of  the  firm, 
and  are  to  share  its  losses  equally,  although  the  capital  may  be  ex- 
hausted in  paying  debts,  or  destroyed,  the  right  of  contribution  exists 
between  the  parties  to  make  their  losses  equal. 

III. — That  the  amount  secured  to  be  paid  by  the  mortgage  bore  interest 
from  its  date . 

IV. — That  in  the  settlement,  interest  should  be  computed  on  the  amount 
secured  to  be  paid  by  the  mortgage,  from  its  date  up  to  the  time  of  the 
first  payment,  when  such  payment  should  be  deducted,  and  the  interest 
computed  on  the  balance  to  the  time  of  the  next  payment,  and  so  on. 
to  April  27,  1852.  That  on  April  27, 1852,  A.  should  be  credited  $5,000 
upon  the  books  of  the  firm,  and  B.  should  be  charged  with  the  same 
amount.  That  from  the  amount  clue  on  the  mortgage  on  April  27, 
1852,  the  $5,000  should  be  deducted  as  of  that  date,  and  interest  com- 
puted on  the  balance  up  to  the  time  of  the  next  payment,  when  such 
payment  should  be  deducted,  and  interest  computed  on  the  balance,  as 
before,  up  to  time  of  the  decree  in  the  court  below.    That  the  sums 
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paid  by  A.  to  B. ,  after  April  27, 1852,  as  well  as  the  $5,000,  should  not 
only  be  credited  to  A.,  but  should  be  charged  to  B.  upon  the  books 
of  the  firm,  and  that  B.  should  be  charged  with  interest  upon  the 
$5,000,  and  the  sums  paid  to  him  after  April  27,  1852,  up  to  the  date  of 
decree  in  court  below.  By  this  mode  of  stating  the  account,  it  was 
found  that  there  was  due,  at  the  date  of  the  decree  in  the  court  below, 
from  A.  to  the  firm,  $10,444.15,  and  from  B.  to  the  firm,  $11,803.85; 
and  after  refunding  to  them  the  sums  by  them  respectively  contributed 
as  capital,  left  a  balance  of  $7,248,  to  be  divided  between  the  parties  as 
profits.  The  one-half  of  which  was  decreed  to  be  paid  A.,  less  what 
he  owed  the  firm,  after  deducting  his  capital  therefrom.  Taylor  y. 
Coffing  et  at.,  422. 
■3 — Where  a  partnership  has  been  dissolved,  and  one  partner  had  assumed 
the  entire  control  of  the  goods  on  hand,  and  sells  a  portion  of  them  to 
the  other  partner,  who  si^ns  a  bill  acknowledging  the  sale,  an  action  at 
law  will  lie  to  recover  the  value  of  the  goods.     Caswell  v.  Cooper,  532. 

See  Partners — Partnership. 


CORPORATIONS. 

1 — Where  the  charter  of  a  company  does  not  require  it,  a  certificate  of 
stock  need  not  be  given  to  a  subscriber  to  enable  the  company  to  recover 
a  subscription  to  stock.     Chandler  v.  North  Cross  R.  R.  Co.,  190. 

2 — A  company  may  make  such  by-laws  regulating  stock ,  and  the  manner 
of  voting  upon  it,  as  are  consistent  with  its  charter.    Ibid.  190. 

3 — Case  cannot  be  maintained  against  a  corporation  for  injuries,  willfully 
and  intentionally  committed  by  its  servants,  and  not  occasioned  in  the 
course  of  their  employment  in  the  pursuit  of  their  regular  business. 
The  III.  Cent.  R.  R.  Co.  v.  Downey,  259. 

4 — The  principal  is  liable  for  the  want  of  skill,  negligence  or  careless- 
ness of  the  servant,  in  an  action  on  the  case.     Ibid.  259. 

5 — In  an  action  against  two  railroad  corporations,  if  the  judgment  is 
against  both,  without  any  proof  to  justify  a  finding  as  to  one  of  them, 
it  will  be  reversed.     C.  B.  #  Q.  R.  R.  Co.  V.  Coleman  et  al.,  297. 

6 — The  admissions  of  the  president  of  a  corporation,  made  in  the  execu- 
tion of  his  duties,  about  the  business  of  the  company,  within  the  scope 
of  the  authority  usually  exercised  by  him,  will  be  evidence  against  the 
corporation.  The  ordinary  affairs  of  a  corporation,  such  as  custom  has 
imposed  upon  or  necessity  requires  of  the  president  of  a  corporation, 
may  be  performed  by  him  without  express  authority.     Ibid.  297. 

7 — Railroad  charges  for  freight  and  passengers  must  be  uniform,  without 
favor  or  prejudice,  of  the  several  classes  established  by  the  company; 
these  may  be  changed  from  time  to  time,  at  the  pleasure  of  the  company. 
C.  B.  $  q.  R.  R.  Co.  v.  Parks,  460. 

8 — Passengers  who  neglect  to  purchase  tickets  at  stations,  before  embark- 
ing on  cars,  maybe  charged  additional  fare,  if  proper  conveniences  and 
facilities  are  furnished  them  for  procuring  tickets.     Ibid.  460. 

9 — If  a  passenger  on  a  railroad  pays  only  from  one  station  to  another, 
without  a  ticket,  he  may  be  compelled  to  pay  an  extra  charge  at  each 
station,  as  a  new  contract  between  the  company  and  the  passenger  is 
thus  made  at  each  station.     Ibid.  460. 

10 — If  a  passenger  refuses  to  pay  the  fare  required  by  the  tariff  of  the 
railroad  company,  he  may  be  ejected  from  the  cars  at  any  regular  sta- 
tion, not  elsewhere.    Ibid.  460. 

See  Railroads.    Injuries  resulting  in  Death.     Common  Carriers. 

COSTS. 

1 — Where  a  statute  expressly  gives  costs  to  a  successful  party,  it  is 
erroneous  to  divide  them.     Town  of  St.  Charles  v.  O'Mailey,  407. 


INDEX.  599 


COUNTY. 

1 — Execution  does  not  issue  against  a  county.    Randolph  county  v.  Balls, 

29. 
2 — A  judgment  against  a  county  must  be  satisfied  as  the  statute  directs, 

and  it  should  be  so  entered.     Ibid.  29 
3 — A  written  opinion  in  a  suit  against  a  county,  in  the  circuit  court  where 

it  has  original  jurisdiction,  is  unnecessary.     Ibid.  29. 
4 — Al1  actions  against  a  county,  should  be  commenced  in  the  circuit 

court  of  the  county.    Ibid.  29. 

COURTS. 

1 — A  written  opinion  in  the  circuit  court,  in  a  matter  against  a  county, 
where  the  circuit  court  has  original  jurisdiction,  is  unnecessary.  Ran- 
dolph county  v.  Malls,  29. 

2 — The  act  of  the  general  assembly,  approved  February  18th,  1857,  en- 
titled ' '  An  act  to  establish  a  recorder's  court  for  the  cities  of  La  Salle 
and  Peru, ' '  is  unconstitutional.  The  jurisdiction  of  such  courts  was 
designed  to  be  limited  to  territory  within  the  limits  of  cities.  People, 
etc.  v.  Evans,  361. 

3 — Courts,  during  the  pendency  of  a  suit,  or  during  the  term  at  which  it 
was  decided,  may  amend  or  correct  their  records;  but  afterwards,  their 
power  over  records  is  limited  to  the  correction  of  errors  and  mistakes 
of  officers;  and  after  notice  and  saving  rights,  these  may  be  rectified. 
Coughron  v.  Gutcheus  etc.  390. 

4 — Amendments  should  be  made  from  the  memoranda  of  the  court,  or 
from  the  pleadings  and  record,  not  from  the  memory  of  witnesses  tes- 
tifying ex  parte  Ibid.  390. 

CRIMINAL  ACTS. 

1 — If  a  party  insured,  who  causes  the  fire  by  which  his  goods  were  des- 
troyed, by  false  representations  should  recover  from  the  insurers,  he 
may  be  compelled  to  refund  what  has  been  paid  him.  McConnel  Y.Del. 
Lis.  Comp..  228. 

2 — Where  a  cause  of  action,  or  a  defense ,  is  based  upon  a  charge  of  crime , 
to  sustain  either,  the  proof  must  be  full  and  satisfactory.     Ibid.  228. 

3 — In  cases  arising  out  of  insurance  policies,  where  it  is  necessary  to  es- 
tablish facts  which  show  a  crime,  the  same  degree  of  proof  is  required 

^to  sustain  the  action  or  defense  that  would  be  required  to  procure  a  con- 
viction under  an  indictment  for  the  same  offense.     Ibid.  228. 

4 — It  does  not  follow,  in  the  trial  ot  an  indictment  for  an  assault  with  in- 
tent to  murder,  that  if  A.  had  been  killed  by  a  pistol  shot,  it  would 
have  been  murder;  that  because  the  killing,  had  it  occurred,  would  not 
have  been  justifiable;  therefore,  the  shooting  of  a  pistol  by  B.  amount- 
ed to  an  assault  with  intent  to  "murder,     Hopkinson  v.  The  people ,  264. 

5 — If  the  circumstances  attending  the  assault,  were  such  as  to  justify  a 
reasonable  conclusion  in  the  mind  of  B.  of  impending  danger  of  se- 
rious bodily  injury,  and  he  discharged  his  pistol  solely  from  the  instincts 
of  self-preservation,  he  would  not  be  guilty,  although  he  was  not  in 
any  actual  danger.     Ibid.  261. 

6 — The  jury  should  determine  under  what  circumstances  the  assault  was 
made,  and  the  instructions  should  be  given  hypothetically;  and  not  as- 
sume the  existence  of  a  certain  state  of  facts.  Ibid.  264, 

7 — Usual  instructions  in  murder  cases,  Ibid. ,  270  to  272. 

CRIMINAL  LAW. 

1 — Where  names  in  ordinary  enunciation  are  not  distinguishable,  as 
Dougal  Mclnnis,  and  Dugal  McGinnis,  the  doctrine  of  idem  sotia?is  will 
apply.     Barnes  v.   The  People,  52. 

2 — The  same  general  evidence  of  property,  is  as  sufficient  in  criminal  as 
it  is  in  civil  cases.     Ibid.  52. 

3 — It  does  not  follow,  in  the  trial  of  an  indictment  for  an  assault  with  in- 
tent to  murder,  that  if  A.  had  been  killed  by  a  pistol  shot,  it  would 
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have  been  murder;  that  because  the  killing',  had  it  occurred,  would 
not  have  been  justifiable;  therefore,  the  shooting  of  a  pistol  by  B. 
amounted  to  an  assault  with  intent  to  murder.  HopkinHon  v.  People, 
264. 

4 — If  the  circumstances  attending  the  assault,  were  such  as  to  justify  a 
reasonable  conclusion  in  the  mind  of  B.  of  impending  danger  of  serious 
bodily  injury,  and  he  discharged  his  pistol  solely  from  the  instincts  ot 
self-preservation,  he  would  not  be  guilty,  although  he  was  not  in  any 
actual  danger.     Ibid.  264. 

5 — The  Jury  should  determine  under  what  circumstances  the  assault  was 
made,  and  the  instructions  should  be  given  hypothetically ;  and  not 

*  assume  the  existence  of  a  certain  state  Of  facts.     Ibid.  264. 

6 — In  an  indictment  tor  murder,  the  omission  of  the  word  ' '  there, ' '  af- 
ter the  words  "  then  and, ' '  in  that  part  of  it  which  charges  the  fel- 
onious assault,  is  immaterial,  where  the  averment  of  the  place  is  found 
in  the  same  connection,  and  is  necessarily  referred  to.  Jacksoyix.  Peo- 
ple, 269, 

7 — It  is  not  erroneous,  after  a  change  of  venue,  upon  a  conviction  for 
murder,  to  order  that  the  prisoner  remain  in  the  jail  of  the  county  where 
he  is  convicted,  and  where  the  sentence  of  death,  which  is  the  pun- 
ishment, is  to  be  imposed.     Ibid.  269. 

DAMAGES. 

1 — Where  only  a  portion  of  work,  to  be  performed  under  a  contract,  has 
been  done,  the  compensation  therefor  shall  be  that  named  in  the  con- 
tract, wherever  it  can  be  made  to  apply.      McClelland  v.  Snider,  58. 

2 — A  contract  for  the  delivery  of  stone,  to  be  measured  in  the  walls  of  a 
particular  building,  is  not  broken  because  the  stone  may  be  laid  else- 
where, if  they  could  there  be  measured.  The  object  of  such  a  state- 
ment in  the  contract  was  to  furnish  proper  facilities  for  measurement. 
Ibid.  58. 

3 — If  a  party,  in  assertion  of  a  supposed  right,  and  without  fraud,  or  as  a 
mere  stranger,  repleveies  property,  which  Is  adjudged  to  belong  to 
the  defendant  in  replevin,  the  measure  of  damages,  in  a  suit  upon  the 
replevin  bond,  is  not  necessarily  the  value  of  the  property  replevied, 
but  what  has  been  lost  to  the  defendant  in  replevin,  or  what  amount  is  he 
injured  by  the  failure  to  return  the  property.  To  this  end,  his  interest 
in  the  property  is  material  to  the  issue.     Wa/-ncr  v.  Matthews,  83. 

4 — Where  an  article  is  to  be  delivered  at  a  place  certain,  on  or  before  a 
day  named,  without  a  prior  demand,  the  breach  can  only  occur  on  the 
day  named;  and  the  measure  of  damages,  incase  of  a  breach,  will  be 
the  difference  between  the  value  of  the  article,  on  the  day  and  at  the 
place  named,  and  the  contract  price.     Phelps  v.  McGee,  155. 

5 — In  an  action  by  an  innkeeper  against  a  railroad  company,  for  obstruct- 
ing a  road  leading  to  his  inn,  it  is  erroneous  not  to  allow  a  witness  to 
testify  as  to  the  number  of  guests  entertained  at  the  inn,  or  as  to  the 
expedition  and  care  with  which  the  work  which  caused  the  obstruction 
was  prosecuted.  In  such  a  case,  it  was  not  proper  to  ask  a  witness  if 
the  work  of  the  railroad  company,  across  the  street  in  question,  was 
prosecuted  as  diligently  as  such  work  is  usually  done.  This  fact  would 
not  fix  a  standard;  the  duty  of  the  company  was  to  prosecute  the  work 
as  expeditiously  and  carefully  as  it  could  reasonably  be  done.  III.  Cen- 
tral R.  R.  Co.  v.  White,  164. 

6 — A.  contracted  to  construct  and  deliver  to  B.  sixteen  locomotives,  to  be 
paid  for  as  delivered.  The  tilth  locomotive  delivered  was  not  paid  for: 
Held;  That,  on  this  account,  A.  could  not  abandon  the  contract  and 
recover  for  loss  of  profits  on  the  eleven  to  be  delivered,  and  the  materi- 
al for  them  on  hand,  unless  the  payment  on  delivery  was  expressly 
made  a  condition  precedent  to  the  completion  of  the  contract.  Palm 
et  alv.  0.  $  M.  R.  R.  Co.,  217. 

7 — To  enable  A.  to  recover  such  damages,  the  non-performance  by  B. 
must  be  of  such  a  nature  as  to  absolutely  prohibit  A.  from  fulfilling  his 
part  of  the  contract ,     Ibid. 217 , 

S — A.  contracted  to  build  a  house  for  B. ,  to  be  paid  for  in  installments: 
Held,  that  on  the  non-payment  of  one  of  these  installments,  when  due, 
A.  could  not  abandon  the  contract,  and  recover  the  profits  he  might 
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have  made  by  completing  the  building'  where  such  payment  was  not 
expressly  made  a  condition  precedent  to  the  fulfilling  of  the  contract 
by  A.     County  of  Cliristianw .  Ooerholt,  223. 

!) — In  such  case  A.  cannot  recover  for  prospective  profits,  unless  he  is 
absolutely  prohibited ,  by  some  act  or  omission  of  B.,  from  comple- 
ting his  part  of  the  contract.     Ibid,  223. 

10 — In  an  action  against  a  common  carrier,  for  injuries  to  the  person,  the 
jury  may  properly  take  into  consideration  any  permanent  damage, 
which  the  evidence  showed  was  the  natural  and  probable  consequence 
of  the  injury.     Fririk  et  al.  v.  Schroyer,  410. 

11 — Recoupment  of  damages  may  be  allowed  under  a  plea  of  the  general 
issue.     Babcock  v.    Trice,  420. 

12 — Although  a  party  who  is  ejected  from  a  car  elsewhere  than  at  a 
station  for  non-payment  of  fare,  sustains  an  injury,  for  which  he  may 
bring  an  action,  yet,  where  there  is  no  improper  conduct  on  the  part  of 
the  agents  of  the  company,  nor  any  peculiar  circumstances  to  justify 
it,  a  thousand  dollars  will  be  held  to  be  excessive  damages  for  the  act. 
C.  B.  .j-  q.  R.  R.  Co.  v.  Parks,  400. 

13 — It  is  erroneous,  in  an  action  on  the  case  for  obstructing  the  flow  of 
water  to  a  mill,  and  for  filling  the  stream  with  corn  cobs,  so  as  to  injure 
the  use  of  the  mill,  to  exclude  such  testimony  from  the  jury  as  tends  to 
prove  the  fact  complained  of.  The  law  will  presume  that  parties  have 
knowledge  of  the  action  of  currents  of  water,  and  the  power  of  grav- 
itation; and  they  will  be  held  responsible  for  consequences  and  injuries 
resulting  to  others  from  the  known  action  of  laws  of  matter,  in  combi- 
nation with  the  action  of  individuals,  producing  injuries.  Pantonx. 
Norton  et  al.,  490. 

14 — If  a  party  fills  a  stream,  above  the  mill  of  another,  with  such  sub- 
stance as  he  knows  will  float  into  the  mill  race,  and  impair  the  useful- 
ness of  the  mill,  he  will  be  held  answerable,  in  an  action  on  the  case, 
for  the  damage  consequent  upon  the  act.     Ibid,  490. 

15 — In  an  action  for  an  assault  and  battery,  it  is  erroneous  to  instruct  the 
jury,  that  the  plain  tiff  is  only  entitled  to  damage  for  the  injury  and  pain 
on  the  day  of  the  offense.  A  plaintiff  may  recover  for  the  extent  and 
consequences  of  the  injury.     Slater  v.  Rink  and  wife,  527. 

16— Deaths — Injuries  occasioning,  349. 

See  Injunction,  5. 

DECREE. 
See  Mortgage,  2. 

DEDIMUS. 

See  Practice,  30. 

DEEDS. 

1 — Deeds  for  land  in  this  state,  executed  in  any  other  state  or  territory, 
or  in  the  District  of  Columbia,  which  are  executed  and  acknowledged 
according  to  the  laws  of  the  place  where  they  are  executed,  may  be 
read  in  evidence,  without  further  proof.     Hurt  v.  McCartney,  129. 

2 — To  prove  that  deeds,  executed  in  other  states  or  territories,  were 
executed  in  conformity  with  the  local  laws,  the  statutes  governing 
where  the  deeds  were  executed  may  be  read.     Ibid,  129. 

3 — Where  the  certificate  of  the  clerk  of  a  court  of  record  is  produced,  to 
establish  the  conformity  of  the  execution  of  a  deed  with  the  laws  of  the 
place  where  it  is  executed  (as  is  provided  by  our  statute),  and  the  word 
"is"  shall  be  used  in  it,  the  presumption  will  be  sustained,  that 
the  certificate  refers  to  the  laws  existing  at  the  time  of  the  execution  of 
the  deed.     Ibid,  129. 

4 — If  an  officer,  in  taking  the  acknowledgment  of  a  deed,  shall  miscall 
the  instrument,  as  naming  it  a  '  'power  of  attorney, "  if  it  is,  in  fact,  a 
38 
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deed,  the  name  given  in  the  acknowledgment  will  not  change  its  char- 
acter, or  vitiate  it.     Ibid,  129. 

5 — Where,  by  last  will,  the  testator  bequeathed  to  his  wife  and  three 
daughters  all  his  real  and  personal  estate,  except  as  is  named  in  the 
will,  to  be  divided  equally  among  his  daughters,  after  the  death  of  his 
wife,  directing  his  executors  to  sell  and  dispose  of  his  real  estate  in 
Illinois  at  their  discretion;  the  wife  took  a  life  estate  in  one-fourth  of 
the  lands  in  Illinois  ;  and  the  fee  to  three-fourths  was  vested  in  the 
daughters,  and  also  the  remainder  in  fee  to  the  other  fourth-,  and  in 
case  the  land  in  Illinois  should  be  sold,  each  would  be  entitled  to  the 
proceeds  of  it,  in  proportion  to  their  respective  interests  in  the  land. 
The  death  of  the  mother,  prior  to  a  sale  of  the  land,  vested  the  whole 
fee  in  the  daughters,  and  a  conveyance  for  them  is  good.     Ibid,  129. 

Hj — Where  there  is  a  latent  ambiguity  in  description  in  a  conveyance,  a? 
an  omission  to  refer  to  any  meridian,  the  defect  may  be  obviated  by 
proof.  Such  a  deed  is  not  void  for  uncertainty.  Douqhertyw.  Purdy, 
206. 

7 — Females  attain  majority  at  eighteen  years  of  age.  Stevenson  and  wife 
V.  Westfall,  209. 

8 — A  court  ol  equity  will  reform  a  deed  in  which  a  mistake  was 
made  in  the.  description  of  the  premises  intended  to  be  conveyed, 
although  more  than  twenty  years  have  elapsed  since  its  execution,  and 
both  the  parties  to  it  are  deceased  ;  where  no  rights  of  third  persons  have 
intervened,  the  heirs  of  the  original  parties  being  litigants.  Lindsay 
et  al.  v  Davenport  et  al.%  375. 

9 — Equity  will  not  correct  or  reform  a  deed,  where  there  is  a  mistake  in 
law,  as  to  tin;  effect  of  the  language  used  by  the  parties,  in  the  absence 
of  fraud,  and  where  there  is  no  mixture  of  oppressive  abuse  of  confi- 
dence, or  surprise  in  matters  of  fact.     Gordere  v.  Downing,  492. 

See  Acknowledgment  of  Deeds,  1.     See  Title,  1  and  2. 

DEFAULT— See  Supreme  Court. 

DEFAULTS— (Motions  to  set  aside),  5-18. 

DEPOSITIONS. 

1 — A  party  does  not  show  diligence  if  he  relies  upon  making  his  proof  by 
the  deposition  of  a  witness,  who,  upon  examination  disappoints  him. 
It  is  his  duty  to  inform  himself  as  to  the  knowledge  of  the  witness,  and 
if  he  does  not  possess  the  requisite  information,  he  should  procure  the 
attendance  of  others,  or  the  testimony  he  requires,  by  other  deposi- 
tions.    Cole  v.  Chouteau  et  al.,  439. 

•2 — A  party  cannot  have  the  depositions  taken  by  his  opponent  suppressed 
for  want  of  full  answers  by  the  witnesses  to  his  interrogatories. 
Ibid.  439. 

3 — a  party  need  not  give,  in  his  notice  to  sue  out  a  dedimus,  the  name  ot 
the  commissioner.     Ibid.  439. 

4 — The  indorsement  of  the  names  of  the  parties  is  directed  by  the  statute 
on  the  return  of  depositions;  but  an  omission  to  do  so,  unless  injury 
arises  from  the  neglect,  will  be  not  fatal.     Ibid.  439. 

DILIGENCE. 

1 — A  party  docs  not  show  diligence  if  he  relies  upon  making  his  proof  by  the 
deposition  of  a  witness,  who,  upon  examination,  disappoints  him.  *  It  is 
his  duty  to  inform  himself  as  to  the  knowledge  of  the  witness,  and  if  he 
does  not  possess  the  requisite  information,  he  should  procure  the  at- 
tendance of  others,  or  the  testimony  he  requires,  by  other  depositions. 
Cole  v .  Chouteau  et  al.,  439. 

See  Guarantor.     See  Common  Carrier,  7. 

DIVORCE. 

1 — If  a  decree  shows  that  it  was  made  upon  proofs  adduced ,  it  will  be  sus- 
tained, although  the  evidence  is  not  preserved.      Wheeler  \.  Wheeler,  39. 
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2 — In  cases  of  divorce,  alimony  will  be  allowed  in  such  form  as  will  best 
meet  the  condition  of  the  parties,  and  make  the  provisions  a  sure  reli- 
ance .  The  allowance  may  be  changed  in  any  manner  consistent  with 
equitable  principles .     Ibid.,  39. 

3 — The  court  will  not  allow  divorces  under  the  eighth  section  of  the  act  in 
relation  to  that  subject,  except  for  such  causes  as  are  named  in  the  act, 
and  as  were  sufficient  under  the  canon  and  common  law.  Hamaker  v. 
Hamaker,  137. 

4 — Occasional  paroxysms  of  hereditary  insanity,  before  maniage,  un- 
known to  the  husband,  do  not  furnish  a  ground  for  divorce;  nor  does 
complete  insanity  after  marriage.     Ibid.,  137. 

DISCONTINUANCE . 

,        See  Pleading,  3. 
DOWER. 

1 — The  widow  takes  her  share  of  the  personal  estate  and  dower  without 
regard  to  the  advancement  to  the  heirs.     Grattan  v.  Grattan,  1G7. 

DRUNKENNESS. 

1 — A  party  will  be  protected  against  his  own  acts,  while  in  a  state  of  in- 
sanity, even  if  brought  on  by  drunkenness.    Menkins  v.  Lightner,  282. 

2 — Relief  may  be  granted  (where  the  rights  of  parties  may  be  restored) 
against  acts  done  by  a  party  who  is  so  inebriated  as  to  be  incapable  of 
contracting,  or  who,  from  the  effects  of  inebriation,  continues  incapa- 
ble.    Ibid.,  282. 

See  Insanity. 
EJECTMENT. 

1 — A  circuit  court  should  permit  a  plaintiff  to  amend  his  declaration  in 
ejectment,  even  at  the  trial,  so  far  as  to  show  a  claim  to  less  than  the 
quantity  of  land  described,  upon  such  terms  as  may  be  just  and  reason- 
able.    Dougherty  V.  Purdy,  206. 

2 — An  action  of  ejectment  does  not  abate  by  the  death  of  a  sole  defendant, 
after  service  and  before  plea,  under  the  statutes  of  abatement  and  eject- 
ment in  this  state.     Guyer  v.  Wookey,  536. 

3 — The  action  survives  against  the  heir  of  a  sole  defendant,  and  against 
surviving  defendants .     Ibid . ,  536 . 

4 — In  Illinois  the  action  of  ejectment  is  a  real  action  for  the  recoveiy  of 
title,  as  well  as  possession,  and  is  not  an  action  for  a  tort.     Ibid. ,  536. 

ELECTION. 

1 — The  heir  advanced  has  his  election  to  retain  what  he  has  received,  or 
to  relinquish  it,  and  claim  his  equal  share  with  the  others  in  the  distri- 
bution of  the  estate.     Grattan  v.  Grattan  et  at.,  167. 

2 — When  a  party  is  entitled,  at  his  election,  to  one  of  several  things,  he 
must  exercise  such  right  in  a  reasonable  time.  If  he  does  not,  or  can- 
not, for  want  of  legal  capacity  (as  for  infancy),  equity  in  favor  of  other 
parties  in  interest  will  do  it  for  him ,  or  bar  a  future  exercise  of  his  right . 
Ibid.,  167 

ERRORS. 

1 — Where  substantial  justice  has  been  done,  even  if  errors  have  been  com- 
mitted on  the  trial  in  relation  to  evidence  or  instructions,  the  judgment 
will  not  be  reversed.     Newkirk  v.  Cone,  449. 

2 — Nor  will  a  judgment  be  reversed  for  a  refusal  to  give  instructions,  un- 
less these  correctly  state  the  law,  and  the  facts  shall  require  the  appli- 
cation of  them,  to  enable  the  jury  to  arrive  at  a  legal  conclusion  upon 
the  facts.     Ibid.,  lid. 
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3 — Where  pleas  are  held  sufficient,  it  is  not  erroneous  for  the  court  to- 
give  instructions  to  the  jury  involving  the  questions  presented  hy  the 
pleas.     Low  v.  Getty,  493. 

EVIDENCE. 

]— In  an  action  for  breach  of  promise  of  marriage,  the  defendant  may 
show  the  bad  character  of  the  plaintiff,  if  it  appear  that  her  character 
was  unknown  to  him  at  the  time  of  the  promise.     And  this  either  in 
bar  of  the  action,  or  in  mitigation  of  damages.  Butler  v.  Eschelman,  44. 
2 — A  defendant  in  such  case,  cannot  prove  general  character,  or  particu- 
lar acts  which  may  be  the  result  of  his  own  fault.     Ibid. ,  44. 
3— Against  infants  strict  proof  is  required.     Mastersonv.  Wiswould,  48. 
4 — The  same  general  evidence  of  property,  is  as  sufficient  in  criminal  as 

it  is  in  civil  cases.     Barnes  v.  The  People,  52. 
5 — The  act  of  1851,  which  authorizes  the  reading  of  deeds,  etc.,  in  evi- 
dence, which  were  acknowledged  in  other  states,  by  exhibiting  a  cer- 
tificate of  conformity,  etc.,  applies  only  to  deeds  which  had  been  re- 
corded at  the  time  of  the  passage  of  the  act.     Dennis  v.  Hopper,  82. 
6 — The  subscription  book,  with  the  orders  of  the  company  requiring  pay- 
ment, are  competent  evidence  under  the  general  count.    Neither  actual 
notice  of  the  calls,  nor  demand  of  payment,  need  be  proved.     Peakev. 
Wabash  Valley  R.  R.  Co.,  88. 
7 — The  secretary  of  the  company,  although  a  stockholder,  is  a  competent 
witness  to  identify  the  books  of  organization  and  records  of  the  com- 
pany; but  for  general  purposes  stockholders  cannot  be  called  as  wit- 
nesses for  the  corporation.     Ibid.,  88. 
8 — The  books  of  the  company,  showing  its  organization,  are  competent 

evidence  for  that  purpose.     Ibid. ,  88. 
9 — Instruments  in  writing  are  not  void  because  made  to  a  party  by  a 
wrong  name ;  the  error  may  be  explained  and  avoided  by  averments 
and  proof.     Ibid.,  88. 
10 — Where  a  written  instrument  is  not  declared  on,  but  indebitatus  asstunp- 
sit  is  brought  to  recover  upon  a  subscription  to  stock,  proof  of  the  sub- 
scription is  necessary,  but  for  this  purpose  a  stockholder  is  incompe- 
tent.    Ibid.,  88. 
11 — A  foreign  record  to  be  admitted  in  proof,  as  against  an  estate,  should 
be  authenticated  as  directed  by  the  act  of  congress.     Baker  et  al.  v. 
Brown  et  al. ,  91. 
12 — A  cause  of  action  for  malicious  prosecution,  however  malicious  and 
unfounded  the  prosecution  may  have  been,  does  not  arise  until  the  pros- 
ecution is  ended.     To  sustain  this  action,  malice  and  want  of  probable 
cause  must  have  concurred  in  the  criminal  prosecution.     McBean  v. 
Ritchie,  114. 
13 — Less  evidence  of  want  of  probable  cause  will  be  requisite,  than  would 
be  necessary  to  prove  an  affirmative  allegation ;  and  if  the  facts  upon 
which  the  probable  cause  depends  are  peculiarly  within  the  knowledge 
of  the  defendant,  but  slight  proof  of  the  want  of  such  cause  will  suffice. 
Ibid.,  114. 
14 — Malice  will  be  inferred  from  the  want  of  proof,  to  show  a  probable 
cause ;  but  malice,  although  expressly  proved,  will  not  sustain  an  action, 
if  there  was  a  probable  cause  for  a  prosecution .     Ibid. ,  114. 
15 — Where  an  averment  in  a  bill  of  chancery  is  neither  admitted  nor  de- 
nied, itmustbeprovedbyatleastouewitness.    Trenchardw.  Warner,  142. 
16 — A  purchaser,  at  an  administrator's  sale  of  real  estate,  is  a  competent 
witness  to  prove  the  purchase,  that  it  was  made  for  others  and  paid  for 
by  their  money;  and  that  the  premises  were  occupied  by  residence 
thereon  under  the  deed  from  the  administrator  to  the  witness,  as  well 
as  under  and  by  the  persons  for  whose  use  he  purchased  the  estate. 
Collins  v.  Smith  et  al. ,  160. 
17 — A  bill  of  lading  is  prima  facie  evidence  of  the  matters  contained  in  it; 
but  is  subject  to  explanation  ;  and  the  carrier  may  show  any  injury,  loss, 
fraud,  or  deceit  occasioned  or  practiced,  by  any  previous  carrier,  or  by 
the  shipper  of  the  goods.     Great  Western  R.  R.  Co.  v.  McDonald,  172. 
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18— In  an  action  against  Israel  A.  Hurd,  William  C.  Hurd,  and  John  H. 
Neteler,  as  joint  makers  of  a  promissory  note,  a  note  offered  as  evi- 
ence,  signed  "Hurds  &  Neteler,"  without  special  averments,  will 
not  authorize  a  judgment.     Hurd  et  al.  v.  Culies  et  al.,  188. 

19 — Where  the  general  issue  is  pleaded,  the  statute  only  dispenses  with 
such  proof  of  the  execution  of  the  instrument  sued  on,  and  of  the  joint 
liability  of  the  defendants, as  is  consistent  with  the  pleadings.  Ibid.  188. 

20 — To  constitute  forcible  entry  and  detainer, violence  is  not  essential.  If 
the  entry  is  made  against  the  will  of  another,  the  entry  is  forcible  in 
legal  contemplation.     Croff  v.  BalUnger,  200 

21 — A  party  may  prove  his  own  declarations,  made  at  the  time  of  an  act 
done,  explanatory  of  his  motives  or  intentions,  as  to  show  the  dissent 
or  opposition  of  one  party  to  the  entry  of  another  upon  his  premises , 
against  his  will.     Ibid.  200. 

22 — If  witnesses  with  proper  opportunity  of  knowing, being  faith  worthy, 
state  positively  that  an  individual  did  not  strike  a  blow, it  is  not  negative 
proof;  and  is  as  much  entitled  to  weight  as  the  affirmative  testimony  of 
others,  who  state  that  they  saw  him  strike  the  blow.  Coughlinv.  The 
People,  266. 

23 — A  note  given  in  the  name  of  Moses,  to  Morris  P.  S., which  is  still 
legible,  though  somewhat  marked,  and  reads  as  originally  designed, 
was  properly  considered  by  the  court  in  estimating  and  finding  its  judg- 
ment.    McGulley  et  al.  v.  Silverburgh ,  306. 

24— In  a  proceeding  to  enforce  a  lien, for  lumber  furnished  to  erect  a  build- 
ing, a  person  who  acts  as  clerk,  to  be  paid  by  a  share  in  the  profits  of  the 
business  conducted  by  the  parties,  against  whom  the  lien  is  sought  to 
be  enforced,  is  a  competent  witness  for  such  parties.  Hunter  et  al.  v. 
Blanchard,  318. 

25 — The  lien  in  such  case  only  attaches  where  the  material  furnished  has 
been  actually  used  on  the  land  and  building.  There  must  not  only  be 
a  contract,  but  an  actual  use  of  the  materials  furnished.     Ibid.  318. 

26 — In  an  action  upon  a  promissory  note,  given  to  N.  D.  B.,for  the  use  of 
B.B. , where  a  receipt  is  shown  in  full  of  all  notes,  etc. ,  dated  six  years 
after  the  note  for  a  much  less  sum  than  the  note,  it  is  wrong  to  direct 
the  jury,  that  the  note  and  receipt  do  not  show  any  fact,  which  tends  to 
prove  that  the  note  is  excluded  from  the  receipt;  the  jurors  should  be 
allowed  to  draw  their  own  conclusions  from  the  facts  in  the  case. 
Bartholomew  v.  Same,  327. 

27 — In  an  action  of  trespass  for  shooting  a  colt, it  is  not  erroneous  to  refuse 
to  permit  a  witness  to  answer  whether  the  colt  was  not  in  the  habit  of 
breaking  into  other  fields  in  the  neighborhood;  unless  further  testi- 
mony is  to  be  adduced  to  show  that  some  other  person  than  the  de- 
fendant, killed  the  colt.     Dean  v.  Blackwell,  336. 

28 — If  a  town  ordinance  made  it  a  penal  offense  to  ride  or  drive  any  horse 
furiously,  in  any  street,  the  motive  of  a  person,  on  trial  for  violating  the 
ordinance,  is  proper  for  the  consideration  of  the  jury  where  a  discretion 
is  allowed,  in  fixing  the  punishment.    Moreton  v.  Town  of  Princeton,  383. 

29 — Where  the  charter  of  a  town  requires  its  officers  to  keep  a  record  of 
the  by-laws,  etc.,  Avhich  shall  be  received  in  all  courts  as  evidence, 
other  proof  than  such  record  is  unnecessary;  and  an  honest  correction 
of  the  record  does  not  vitiate  the  by-laws.  Town  of  St.  Charles  v. 
O'Mailcy,  407. 

30 — If  the  charter  authorizes  the  recovery  of  several  fines  in  one  action, 
if  the  proof  is  clear  as  to  four  distinct  offenses,  a  verdict  for  the  pen- 
alty of  but  one  is  improper,  as  it  would  be  a  bar  to  a  future  prosecution 
for  the  other  penalties.     Ibid.  407. 

31 — A  witness  is  not  to  be  discredited  because  he  is  an  informer.  Ibid.  407. 

32 — It  is  erroneous,  in  an  action  on  the  case  for  obstructing  the  flow  of 
water  to  a  mill,  and  for  filling  the  stream  with  corn  cobs, so  as  to  injure 
the  use  of  the  mill,  to  exclude  such  testimony  from  the  jury  as  tends  to 
prove  the  fact  complained  of.  The  law  will  presume  that  parties  have 
knowledge  of  the  action  of  currents  of  water,  and  the  power  of  gravita- 
tion; and  they  will  be  held  responsible  for  consequences  and  injuries 
resulting  to  others  from  the  known  action  of  laws  of  matter,  in  com- 
bination with  the  action  of  individuals,  producing  injuries.  Panton  v. 
Norton  et  al.,  496. 


606  INDEX. 

33 — If  a  party  fills  a  stream,  above  the  rnill  of  another,  with  such  sub- 
stance as  he  knows  will  float  into  the  mill  race  and  impair  the  useful- 
ness of  the  mill,  he  willbe  held  answerable  in  an  action  on  the  case  for 
the  damage  consequent  upon  the  act.    Ibid.  496. 

34 — If  a  plaintiff  in  a  suit  has  been  permitted  to  testify  to  the  loss  of  an 
account,  without  objection,  it  will  be  too  late  to  raise  the  objection  in 
this  court.     Caswell  v.  Cooper,  532. 

See  Pleading,  4,  5.   See  Practice,  4.    See  Railroads,  11,  12.   See 

Assessments,  5. 

EXECUTION. 

1 — A  sale  to  be  satisfied  in  fees  is  irregular, the  sale  should  be  for  money.. 
Greenup  v.  Stoker,  27. 

2 — Land  sold  under  execution  should  be  offered  in  parcels.     Ibid.  27. 

3 — A  sale  of  one  hundred  and  sixty  acres  in  mass  for  ten  dollars  will  not 
be  approved.     Ibid.  27. 

4 — The  clerk  of  a  court  has  no  right  to  issue  an  execution  without  author- 
ity from  judgment  creditor  or  his  attorney.  If  he  seeks  to  collect  costs, 
he  must  do  so  by  fee  bill  or  by  action  against  the  party  liable.  Wickliff 
V.  Robinson,  145. 

5 — An  execution  issued  from  the  municipal  court  of  the  city  of  Chicago,, 
after  the  court  was  abolished,  is  a  nullity.     Lee  v.  Newkirk.  550. 

EXECUTORS. 

1 — An  administrator  may  legally  sell  and  transfer,  at  a  discount,  negotia- 
ble paper  taken  for  the  estate,  before  it  falls  due;  and  allowance  to  the 
assignee  of  such  paper  and  payment  thereof,  within  a  year  of  taking  out 
letters  is  good,  provided  all  the  transactions  were  in  good  faith.  Walker 
et  al.,\.  Craig,  116. 

2 — Executors  and  administrators  may  assign  notes  made  to  the  testator 
or  intestate.     Ibid.  116. 

3 — Actions  of  trespass  for  injuries  to  realty,  do  not  survive,  and  cannot 
be  sustained  by  an  executor.     Reed  v.  P.  and  0.  R.  R.  Co.,  403. 

4 — The  executor  of  any  deceased  person,  who  shall  have  made,  in  his  life 
time,  a  contract  for  the  conveyance  of  any  land,  must,  in  the  petition 
for  a  decree  to  execute  such  conveyance, make  the  heirs  parties  to  such 
proceedings.     Eaton  et  al.,  v.  Bryan,  525. 

5 — The  thirty-fourth  section  of  chapter  twenty-four,  revised  statutes,  is 
to  be  so  construed  as  to  make  the  heirs  parties  to  the  proceedings 
therein  mentioned.     Ibid.  525. 

FATHER  AND  CHILD. 

See  Parent  . 

FEES. 

1— If  a  subpoma  is  served  by  an  officer  to  whom  the  statute  allows  fees 
for  the  service,  the  fees  'may  be  taxed  as  costs  ;  but  when  served  by  a 
person  not  an  officer,  fees  will  not  be  allowed  or  taxed.  Chicago  and 
Aurora  R.  R.  Co.  V.  Dunning.  494. 

2_A  sheriff  may  appoint  a  deputy,  who  is  not  a  party  to  the  suit,  to  make 
service  of  a  subpoena,  who  will  be  allowed  fees.     Ibid.  494. 

3 — A  sheriff  will  not  be  allowed  fees  for  serving  a  subpoena  in  his  own 
cause.     Ibid.  494. 

FEMALES. 

1— Females  attain  majority  at  eighteen  years  of  age.  Stevenson  and  wife 
V.  Westfall,  209. 
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FEME  COVERT. 
See  Husband  and  Wife. 
FIDUCIARIES. 

] — Persons  acting  in  a  fiduciary  capacity,  must  act  for  their  principals 
alone,  and  they  cannot  become  purchasers  at  sales  made  by  themselves, 
or  their  purchases  are  voidable.     Wickliffv.  Robinson,  145. 

2 — If  a  sheriff  shall  purchase  at  a  sale  made  by  himself,  it  will  be  void, 
although  another  may  be  jointly  interested  in  the  purchase.     Ibid. ,  145. 

FORCIBLE  ENTRY  AND  DETAINER. 

1 — Where  a  tenant  went  into  possession  of  land  without  any  specific  con- 
tract for  the  payment  of  rent,  with  permission  to  remain  on  it  until 
spring,  and  continued  in  possession  raising  crops  for  two  years  and  up- 
ward, it  was  held  to  be  a  tenancy  from  year  to  year,  and  that  a  pro- 
ceeding for  forcible  detainer,  where  notice  to  terminate  the  tenancy  had 
not  been  given,  could  not  be  sustained.     Hunt  v.  Morton,  75. 

2 — To  constitute  forcible  entry  and  detainer,  violence  is  not  essential.  If 
the  entry  is  made  against  the  will  of  another,  the  entry  is  forcible  in  legal 
contemplation.     Croffw.  Bollinger,  200. 

3 — A  party  may  prove  his  own  declarations,  made  at  the  time  of  an  act 
done,  explanatory  of  his  motives  or  intentions,  as  to  show  the  dissent 
or  opposition  of  one  party  to  the  entry  of  another  upon  his  premises, 
against  his  will.     Ibid.,  200. 

4 — An  attorney  in  fact  may,  by  another  acting  for  him,  serve  a  notice 
upon  a  party  in  possession,  as  a  foundation  for  a  proceeding  by  forcible 
entry  and  detainer.     Eldridge  v.  Hohoay,  445. 

5 — The  maxim  withholding  the  power  to  subdelegate  authority,  applies 
where  the  interest*  of  the  principal  may  be  neglected  or  injured  by  sub- 
stitution.    Ibid.,  445. 

G — The  visible  and  exclusive  appropriation  and  use  of  a  tract  of  land  claim- 
ing the  whole  under  color  of  title,  or  a  deed  purporting  to  convey  the 
whole,  is,  in  law,  an  actual  possession  of  the  entire  tract,  except  so  far 
as  adverse  possession  may  exi«t.     Ih'oolcs  v.  Bruyn,  5-i9. 

7 — Whoever  has  the  title  to  unoccupied  land  is  deemed  to  be  in  possession 
for  all  purposes,  in  defense  or  protection  of  his  rights.     Ibid. ,  539. 

S — Whoever  is  in  the  actual  possession  of  land  claiming  the  fee,  is  pre- 
sumed to  have  it,  until  the  contrary  appears,  and  may  maintain  an 
action  for  invasion  of  his  possession  against  any  one,  but  him  who  has 
the  legal  title  or  right  of  possession.     Ibid.,  539. 

9 — Actual  possession  of  land  may  arise  in  any  of  the  ways  of  improving  it, 
which  show  an  intention  to  appropriate  it  to  a  useful' purpose,  which  in 
their  nature,  in  connection  with  the  claim  of  right,  indicate  an  exclusive 
use  and  control  of  the  property,  and  this  maybe  extended  to  woodland, 
although  disconnected,  if  used  for  farm  or  homestead  purposes. 
Ibid.,  539. 

10 — An  occupation  of  land  in  such  manner  as  to  inform  the  neighborhood 
of  its  exclusive  appropriation,  will  carry  the  possession  to  the  extent 
of  the  title.     Ibid.,  539. 

11 — Forcible  entry  and  detainer  cannot  be  maintained  against  one  who 
has  taken  possession  lawfully  of  previously  unoccupied  land,  claim- 
ing title,  by  another  who  has  invaded  that  possession,  also  claiming 
ritle  to  the  land,  especially  if  the  first  occupant  entered  with  the  inten  - 
tion  of  making  useful  improvements,  and  has  shown  an  honest  purpose . 
Ibid.,  539. 

12 — Title  is  immaterial,  in  a  proceeding  for  forcible  entry  and  detainer, 
except  to  show  the  extent  of  the  possession.  Deeds  may  be  read  in 
evidence  to  prove  boundaries  or  extent  of  possession.     Ibid.,  539. 
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FORECLOSURE. 

See  Mortgage  . 

FOR  E IGN  JUDGME NT . 

See  Record,  1,  2,  3.  4,  5,  G. 

FRAUD. 

1 — A  chattel  mortgage  of  a  stock  of  goods,  enumerating  a  part  of  them, 
which  recites  that  the  mortgagor  is  indebted,  and  cannot  pay  without 
more  time;  that  he  shall  keep  possession  of  the  goods,  sell  them  in  the 
usual  course  of  trade,  and  out  of  the  proceeds  pay  certain  preferred  cred- 
itors, and  divide  pro  rata  among  others,  the  mortgage  to  become  void 
when  this  should  be  done,  whicli  was  to  be  within  fifteen  mouths;  the 
mortgagee,  in  certain  contingencies,  to  take  possession  of  these,  and  all 
after  acquired  goods,  to  perform  the  same  service,  is  fraudulent  and 
void.  Such  a  mortgage  not  coming  within  the  purviews  of  the  statute; 
and  operating  to  delay  the  hindered  creditors.  Davis  v.  Ransom  ef 
al.,  3'Jti. 

FRAUDULENT  CONVEYANCE . 

1 — A  wife,  during  the  lifetime  of  her  husband,  cannot  claim  the  benefit 
of  the  homestead  exemption.  And  if  the  husband  lias  conveyed  the 
homestead  to  defraud  creditors,  the  conveyance  is  good  as  against  him. 
Oetzler  v .  Sa?,o?ii,  511. 

2 — Judgments  on  attachments  are  a  proper  foundation  for  equity  interpo- 
sition, to  set  aside  a  conveyance  in  fraud  of  creditors.     Ibid. ,  511. 

See  Chancer y. 

GARNISHEES. 

See  Practice,  1G. 

GUARDIAN  AND  WARD. 

1 — In  all  cases  against  infants,  strict  proof  is  required.  The  record  must 
furnish  proof  to  sustain  a  decree  against  them,  whether  the  guardian 
ad  litem  answers  or  not.     Masterson  et  al.  v.  Wiswould  et  ux.,  48. 

2— Infant  heirs,  who  have  not  guardians  appearing  for  them,  must  be  rep- 
resented by  guardians  ad  litem.     Herdman  v.  Short,  59. 

3 — Full  proof  is  necessary  in  equity  proceedings  against  infants;  which 
should  be  preserved  of  record,  no  matter  what  answer  the  guardian  ad 
litem  may  make  for  the  infants.     Reavis  et  al.  v.  Carr  et  al.,  77. 

GUARANTOR. 

1 — The  liability  ot  a  guarantor  does  not  depend  upon  the  diligence  used 
in  prosecuting  the  maker  of  a  note.     Rich  v.  Hathaway ,  548. 

2 — A  guarantor,  signing  a  note  at  its  inception,  adopts  the  consideration 
of  the  note  as  the  consideration  for  his  guaranty.     Ibid. ,  54S. 

HEIRS. 

1 — Where  an  intestate  has,  in  his  lifetime,  provided  for  a  child  by  an  ad- 
vancement, such  heir  will  only  be  entitled  to  participate  with  his  co- 
heirs in  the  distribution  of  the  estate,  by  bringing  his  advancement  into 
'  '■hotchpot'' '  with  the  whole  estate,  and  taking  his  equal  portion  thereof. 
G rattan  v.  Gvattun  et  al.,  167. 

2 — Such  advancement  need  not  be  returned  in  kind,  but  is  to  be  estimated 
according  to  its  value  at  the  time  it  was  made,  and  considered  as  a  debt, 
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due  the  estate,  from  the  heir  so  advanced,  and  may  be  deducted  from 
his  share  of  the  distributive  estate ,  if  such  share  be  sufficient.     Ibid.,  167. 

3 — The  widow  takes  her  share  of  the  personal  estate,  and  dower  in  the 
lands,  without  regard  to  advancements,  and  only  the  balance,  after  de- 
ducting the  widow's  share,  is  treated  as  estate  for  distribution.   Ibid.,  167. 

4 — The  heir  advanced  has  his  election,  to  retain  what  he  has  received,  or 
to  relinquish  it  and  claim  his  equal  share  with  the  others  in  the  distribu- 
tion of  the  estate.     Ibid.,  1G7. 

5 — When  a  party  is  entitled,  at  his  election,  to  one  of  several  things,  he 
must  exercise  such  a  right  in  a  reasonable  time ;  if  he  does  not,  or  can- 
not, for  want  of  legal  capacity  (as  for  infancy),  equity  in  favor  of  other 
parties  in  interest  will  do  it  for  him;  or  bar  a  future  exercise  of  his 
right.     Ibid.,  167. 

6 — Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  administra- 
tion and  settlements  of  estates,  and  may  control  courts  of  law  in  their 
action  in  such  cases.  They  have,  also,  plenary  jurisdiction  over  the 
persons  and  estates  ot  infants,  and  will,  in  its  exercise,  cause  to  be 
done  whatever  may  be  necessary  to  preserve  their  estate  and  protect 
their  interests .     Ibid.,  167. 

7 — The  executor  of  any  deceased  person,  who  shall  have  made,  in  his  life 
time,  a  contract  for  the  conveyance  of  any  land,  must,  in  the  petition 
for  the  decree  to  execute  such  conveyance,  make  the  heirs  parties  to 
such  proceedings.     Eaton  et  al.  v.  Bryan,  525. 

8 — The  thirty-fourth  section  of  chapter  twenty-four,  revised  statutes,  is 
to  be  so  construed  as  to  make  the  heirs  parties  to  the  proceedings  therein 
mentioned.     Ibid.,  525. 

9 — If  an  intestate,  at  his  death,  holds  a  bond  for  the  conveyance  to  him  of 
land,  which  is  to  be  made  upon  the  payment  of  money,  at  a  day  subse- 
quent to  his  decease,  one  payment  thereon  having  been  previously  made, 
the  interest  in  the  land,  and  the  equitable  title,  descend  to  the  heir.  If 
the  obligor  afterward  puts  it  out  of  his  power  to  make  the  conveyance 
by  a  sale  of  the  land,  the  right  of  action  to  recover  the  money  paid  is  in 
the  heir,  and  not  in  the  administrator.  The  heir  might,  if  the  title  to 
the  land  was  still  in  the  obligor,  make  a  tender  of  the  balance  due,  and 
enforce  a  specific  performance.     Buck  v.  Eaman,  529. 

10 — The  only  proof  necessary  to  sustain  an  action  for  the  money  paid  on 
the  bond  is  the  bond  itself,  the  payment  of  the  money,  and  that,  before 
the  payment  upon  the  bond  became  due,  the  obligor  had  conveyed  away 
the  land  to  another.     Ibid. ,  529. 

See  Administrator.     See  Ejectment.    See  Wills  and  Testaments. 
HIGHWAYS  AND  STREETS. 

1 — Where  supervisors,  on  appeal,  have  the  authority  to  review  the  order 
of  the  commissioners  of  highways,  and  proceed  regularly  in  the  exer- 
cise of  their  jurisdiction ,  equity  will  not  interfere  to  control  their  action . 
Gray  v.  Loft  et  al. ,  251. 

2 — Where  a  street  has  been  ordered  to  be  opened,  or  extended,  commis- 
sioners for  the  assessment  of  damages  have  been  appointed;  have  made 
and  reported  an  assessment,  which  has  been  accepted  and  confirmed ; 
a  warrant  issued  for  the  collection  of  the  amount  assessed  for  payment 
of  such  damages,  and  such  street  ordered  to  be  opened;  the  parties  en- 
titled to  such  damages  for  property  taken,  etc. .  are  entitled  to  a  man- 
damus, to  compel  the  city  to  proceed  to  collect  and  pay  over  the  same. 
Higgins  v.  City  of  Chicago,  276. 

3 — The  city  may  not  be  heard  to  object  for  reason  of  any  supposed  irregu- 
larities, or  for  reasons  alone  applicable  to  parties  interested;  it  is  con- 
cluded by  its  own  confirmation.     Ibid. ,  276. 

4 — Public  taxes  or  special  assessments  for  public  improvements  may  be 
levied  upon  the  public  property  of  the  state,  county  or  municipal  cor- 
porations; it  is  a  mere  question  of  policj*.     Ibid. ,  276. 

5 — Where  there  is  a  special  assessment  for  public  improvements  upon  a 
person's  real  estate,  a  lien  is  created  upon  his  personalty,  from  the  de- 
livery of  the  warrant  to  the  collector.     Ibid. ,  276. 
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6— In  a  proceeding  to  open  a  street  in  the  city  of  Peoria,  under  the  acts 
incorporating  that  city,  the  owner  of  property  offered  to  make  certain 
proofs  hefore  the  county  court,  which  was  to  confirm  the  report  of 
commissioners;  that  the  commissioners  had  prejudged  his  case,  and 
that  proof  before  them  by  him  would  have  been  useless;  which  the 
county  court  refused  to  receive:  Held,  That  this  was  erroneous;  and 
that  affidavit  showing  the  value  of  the  property,  its  condition,  and  the 
benefits  and  injuries  were  also  proper  to  be  produced.  Cole  v.  City  of 
Peoria,  301. 

7 — By  the  act  of  11th  February.  1853,  a  road  was  established  from  Peoria 
to  "Rock  Island,  when  it  should  be  viewed,  located  and  reported  by 
commissioners;  when  this  should  be  done,  the  damages  assessed  for 
that  purpose  became  payable  absolutely,  and  the  county  court  could 
not  lawfully  withhold  them.     Comity  of  Peoria  v.  Harvey,  364. 

£ — Appeals  under  the  above  act.  may  be  taken  as  is  prescribed  for  taking 
appeals  from  justices  of  the  peace,  or  it  may  be  done  by  filing  certified 
copies  of  the  proceedings  of  the  commissioners  appointed  to  locate  the 
road.     Ibid.,  364. 

9 — Security  in  appeal  is  not  indispensable  in  all  eases,  where  not  required 
by  statute,  or  by  the  court  granting  an  appeal,  the  appellate  court  may 
not  be  without  jurisdiction,  because  of  the  omission  to  give  security. 
Ibid.,  364. 

See  Township  Organizations.    See  Assessments. 
HOMESTEAD  EXEMPTION. 

1 — A  tract  of  timber  land,  a  mile  distant  from  the  farm  or  house  occupied, 
yet  necessary  for  fuel,  etc.,  for  the  use  of  the  farm,  is  not  a  part  of  the 
'  'homestead, ' '  under  the  act  of  1851 .     Walters,  etc.,  v.  People,  194. 

2 — An  absence,  by  reason  of  ill  health,  from  the  homestead  for  a  year, 
by  the  widow,  after  the  death  of  her  husband,  without  an}-  intention  of 
abandonment,  will  not  deprive  her  of  the  benefit  of  the  act.     Ibid.,  194. 

3 — There  is  no  provision  in  the  act  for  making  up  a  deficiency  in  the  value 
of  the  '  -homestead, ' '  if  it  is  less  than  one  thousand  dollars".    Ibid . ,  194. 

4 — It  is  a  question  of  fact,  whether  adjoining  and  contiguous  tracts  of  land 
forming  one  compact  body,  are  part  of  the  homestead.     Ibid. ,  194. 

5 — A  wife,  during  the  life  time  of  her  husband,  cannot  claim  the  benefit 
of  the  homestead  exemption.  And  if  the  husband  has  conveyed  the 
homestead  to  defraud  creditors,  the  conveyance  is  good  as  against  him. 
(fetzlerx.  Saroni,  511. 

HUSBAND  AND  WIFE. 

1 — When  a  man  leaves  his  wife  in  a  destitute  condition  for  three  years, 
and  she,  by  her  exertion,  pays  part  of  the  purchase  money  for  land, 
and  her  husband  pays  the  residue,  consenting  that  it  shall  be  placed  in 
the  hands  of  a  trustee,  for  the  benefit  of  his  wife,  whom  he  has  ill  treated 
and  abandoned ,  a  court  of  equity  will  not  take  the  title  from  the  trustee 
and  vest  it  in  the  husband,  especially  when  he  has  other  means  of  sup- 
port.    Grove  et  al.  v.  Carlisle,  338. 

2 — Where  a  married  woman  is  interested  in  a  chancery  proceeding,  her 
husband  will  answer  for  her,  unless  her  personal  answer  be  required; 
if  her  interest  be  adverse  to  that  of  her  husband,  or  for  other  special 
reason  her  interest  may  demand  it,  the  court  will,  on  application,  not 
otherwise,  order  that  she  have  leave  to  answer  and  defend  separate^. 
Getzlery.  Saroni,  511. 

3 — A  feme  covert  may  redeem  from  sale  her  equitable  estate  in  property 
conveyed  by  her  husband  and  herself  to  secure  the  payment  of  money 
loaned  to  the  husband,  where  the  possession  continues  with  the  husband 
and  wife,  by  occupancy  as  a  homestead.     Wfiitco?nb  v.  Sutherland.  578. 

4 — A  conveyance  of  real  estate,  under  certain  conditions,  and  marked  by 
peculiar  transactions,  will  be  treated  as  a  mortgage.     Ibid. ,  578. 

5 — A  husband  may,  through  the  medium  of  another,  acting  as  trustee, 
vest  in  his  wife,  the  use  and  equitable  estate  in  property,  the  legal  estate 
of  which  would  remain  in  the  trustee.     Ibid.,  578. 
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""idem  SONANS. 

1 — Where  names  in  ordinary  enunciation  are  not  distinguishable,  as 
Dougal  Mclnnis,  and  Dugald  McGinnis,  the  doctrine  of  idem  sonans 
will  apply.     Barnes  v.  The  People,  52. 

ILLINOIS  AND  MICHIGAN  CANAL. 

1 — The  trustees  of  the  Illinois  and  Michigan  Canal  were  authorized,  un- 
der the  law,  as  existing-  A.  D.  1845,  to  lease  lands  and  lots,  and  such 
leasing  approved  as  a  judicious  management  of  the  trust  reposed  in 
them.     Granger  x.  Trustees  of  Canal ,  443 . 

2 — The  provisions  of  the  law,  allowing  double  rent  for  holding1  over,  ap- 
plies to  the  trustees  as  well  as  to  other  landlords.     Ibid. ,  443. 

INDICTMENT. 

1 — In  an  indictment  for  murder,  the  omission  of  the  word  "there, ' '  af- 
ter the  words  '  'then  and, ' '  in  that  part  of  it  which  charges  the  feloni- 
ous assault,  is  immaterial,  where  the  averment  of  the  place  is  found  in 
the  same  connection,  and  is  necessarily  referred  to.  Jackson  v.  The 
People,  269. 

INDORSEE,  INDORSEE. 

1 — In  an  action  by  a  third  indorsee  against  the  maker  of  a  note,  the  de- 
fendant cannot  plead  a  set-off  against  one  of  the  intermediate  indorsers. 
Root  V.  Irwin,  147. 

3 — The  word  accrued,  as  used  in  reference  to  contracts  in  which  process 
may  be  sent  out  of  the  county  to  be  served,  has  reference  to  the  place 
where  the  contract  was  made  and  executed.     Phelps  v.  McGee,  155. 

INFANTS. 

1 — In  all  cases  against  infants,  strict  proof  is  required.  The  record  must 
furnish  proof  to  sustain  a  decree  against  them,  whether  the  guardian 
ad  litem  answers  or  not.     Masterson  v.  Wiswould,  4S. 

2 — Infant  heirs,  who  have  not  guardians  appearing  for  them,  must  be 
represented  by  guardians  ad  litem.     Herdman  v.  Short,  59. 

3 — Where  a  mortgage  was  given  concurrently  with  a  note,  and  a  contract 
for  a  sale  of  land,  which  the  mortagee  had  the  option  not  to  take,  if  he 
should  so  declare  before  a  certain  day;  on  a  proceeding  to  foreclose 
such  a  mortgage  against  the  heirs  of  the  mortgagor,  some  of  whom  are 
minors,  a  decree  should  not  be  entered  without  proof  of  the  execution 
or  existence  of  the  note,  and  proof  that  the  mortgagee  had  given  notice, 
in  proper  time,  of  his  election  not  to  take  the  land,  which  he  had  con- 
tracted to  purchase.     Carr  et  al.  v.  Fielden,  77. 

4 — Full  proof  is  necessary  in  equity  proceedings  against  infants;  which 
should  be  preserved  of  record,  no  matter  what  answer  the  guardian  ad 
litem  may  make  for  the  infants.     Ibid. ,  11. 

5 — Females  are  at  majority  at  eighteen  years  of  age.  Stevenson  v.  West- 
fall,  209. 

See  Administrator,  4,  7. 

INJUNCTION. 

1 — A  bill  for  an  injunction  to  stay  the  opening  of  a  highway  until  the  right 
could  be  determined  at  law,  in  a  suit  pending,  was  dissolved  in  the 
court  below;  the  complainant  in  the  bill  brought  his  writ  of  error  and 
obtained  a  supersedeas;  and  asks  an  order  to  have  the  injunction  revived 
until  the  suit  at  law  shall  be  determined :  Held,  That  as  the  facts  would 
authorize  an  injunction  if  presented  to  this  court,  that  an  order  should 
be  entered  reviving  the  original  injunction,  and  that  notice  be  given 
accordingly.     Champlitiv.  Morgan,  293. 

2 — An  injunction  to  restrain  parties  from  disposing  of  goods,  pending  a 
trial  at  law,  so  that  they  may  be  levied  upon  by  virtue  of  a  judgment, 
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which  the  complainant  hopes  to  obtain,  is  improper.     Phelps  et  al.  v. 

Foster  et  al. ,  309. 
3 — It  is  erroneous  to  issue  an  injunction,  without  an  order  from  the  proper 

officer  so  to  do.     Ibid.,  309. 
4 — In  a  bill  for  an  injunction  to  restrain  a  party  from  disposing  of  goods 

during  the  pendency  of  a  suit  at  law,  when  the  suit  at  law  is  dismissed 

the  injunction  must  follow  its  steps,  as  a  necessary  consequence.  Ibid.,  309. 
o — Except  in  the  case  of  an  injunction  to  restrain  a  judgment  at  law,  it  is 

improper  to  award  damages  upon  the  dismissal  of  an  injunction  bill. 

Ibid.,  309. 
3 — An  injunction  should  rarely,  if  ever,  be  allowed,  without  notice  to  the 

party  to  be  enjoined,  when  that  is  practicable,  so  that  he  may  be  heard, 

and  may  tile  affidavits  in  answer  to  the  bill.     Ibid. ,  309.. 

INJURIES  RESULTING  IN  DEATH. 

1 — A  child,  four  years  of  age,  fell  into  a  water  tank,  constructed  by  the 
city,  and  was  drowned:  Held,  That  the  father,  as  administrator,  could 
maintain  an  action,  under  the  act  which  gives  a  remedy  when  the  death 
of  a  person  is  caused  by  the  wrongful  act,  default  or  neglect  of  another. 
City  of  Chicago  v.  Major,  349. 

2 — The  action,  under  this  statute,  is  to  be  brought  by  the  executor  or  ad- 
ministrator of  the  deceased,  and  is  not  limited  to  those  cases  where  he 
leaves  a  widow.     Ibid.,  349. 

3 — Any  money  recovered  by  such  an  action  is  not  to  be  treated  as  a  part 
of  the  estate  of  the  deceased;  creditors  d«  not  get  any  benefit  from  it. 
It  is  to  be  distributed  among  those  to  whom  the  personal  estate  would 
descend,  in  the  absence  of  a  will,  according  to  the  statute  of  descents. 
Ibid.,  349. 

4 — Orphans  may  have  a  redress  under  this  statute  where  both  parents  are 
killed,  and  a  husband  for  the  loss  of  a  wife.     Ibid. ,  349. 

5 — The  damages,  under  this  act,  can  only  be  for  the  pecuniary  loss,  not 
for  the  bereavement ;  and  the  judgment  be  governed  by  their  own  knowl- 
edgp,  and  experience  applied  to  the  proof,  in  estimating  damage. 
Ibid.,  349. 

0 — A  long  and  unreasonable  delay  in  repairing  the  tank,  on  the  part  of 
the  city,  would  justify  the  jurors  in  presuming  that  the  city  had  been 
notified  of  its  defects ,  and  was  guilty  of  negligence  in  omitting  to  repair 
it.     Ibid.,  349. 

7 — It  is  not  sufficient  that  such  a  tank  is  so  constructed  as  to  be  safe  for 
all  such  persons  as  ordinarily  use  the  streets  of  a  city.    Ibid. ,  349. 

S — The  jurors  are  to  judge  whether  the  parents  of  the  child,  in  such  a  case, 
were  guilty  of  negligence;  and  the  burden  of  proof  is  upon  the  plaintiff 
to  show  negligence  in  the  defendant,  as  well  as  to  acquit  himself  of  it. 
Ibid.,  349. 

INSANITY. 

1 — Occasional  paroxysms  of  hereditary  insanity,  before  marriage,  un- 
known to  the  husband,  do  not  furnish  a  ground  for  divorce.  Nor  does 
complete  insanity  after  marriage.     Hamaker  v.  Hamaker,  137. 

"2 — Every  man  will  be  presumed  to  be  sane  until  the  contrary  is  proved, 
and  the  burthen  of  proof  lies  upon  the  party  who  alleged  insanity. 
Mejikins  v.  Lightner,  282. 

3 — When  insanity  is  established  to  have  existed,  it  will  be  presumed  that 
it  continues,  until  the  presumption  is  overthrown  by  proof,  which  must 
be  made  by  the  party  who  alleges  a  restoration  to  reason.     Ibid.,  282. 

4 — Contracts  entered  into  after  insanity  has  been  established  by  proof,  if 
insisted  on,  by  the  party  who  claims  the  benefit  of  it,  must  be  shown 
to  have  been  executed  when  both  parties  were  sane.     Ibid.,  282. 

5 — A  party  will  be  protected  against  his  own  acts,  while  in  a  .state  of  in- 
sanity, even  if  brought  on  by  drunkenness.     Ibid.,  282. 

<5 — Relief  may  be  granted  (where  the  rights  of  parties  may  be  restored), 
against  acts  done  by  a  party  who  is  so  inebriated  as  to  be  incapable  of 
contracting,  or  who,  from  the  effects  of  inebriation,  continues  incapa- 
ble.    Ibid.,  282. 
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INSTRUCTIONS. 

1 — It  is  erroneous  to  instruct  the  jury,  in  an  action  for  malicious  prosecu- 
tion, that  if  the  defendant  in  the  suit  had  prosecuted  the  plaintiff  on  the 
charge  alleged,  and  the  plaintiff  had  been  acquitted,  that  he  was,  there- 
fore entitled  to  a  verdict.  The  law  does  not  presume  malice  and  want 
of  probable  cause  merely  because  a  party  has  been  prosecuted  and  ac- 
quitted.    McBean  v.  Ritchie,  114. 

2 — It  is  not  proper,  where  a  witness  has  been  examined  and  leaves  the 
court,  so  that  he  cannot  again  be  found,  as  appears  by  a  return  to  an 
attachment  against  him,  to  instruct  the  jury  that  it  is  probable  the  wit- 
ness avoids  further  examination,  thereby  prejudicing  his  credibility. 
Coughlin  v.  The  People,  266. 

3 — Such  instructions  only  should  be  given  as  are  based  upon  legitimate 
evidence  in  the  case,  and  if  irrelevant  instructions,  properly  stating  ab- 
stract principles  of  law,  are  given,  which  are  calculated  to  mislead  the 
jury,  it  will  be  error.     Ibid,  266. 

4 — Instructions  in  the  nature  of  a  motion  in  arrest,  striking  at  the  suffi- 
ciency of  the  alleged  cause  of  action,  may  perhaps,  be  sanctioned  in 
practice.     Frink  et  al  v.  Schroyer,  416. 

5 — Where  substantial  justice  has  been  done,  even  if  errors  have  been 
committed  on  the  trial  in  relation  to  evidence  or  instructions,  the  judg- 
ment will  not  be  reversed.     Newkirk  v.  Cone,  449. 

6 — Nor  will  a  judgment  be  reversed  for  a  refusal  to  give  instructions,  un- 
less these  correctly  state  the  law,  and  the  facts  shall  require  the  appli- 
cation of  them  to  enable  the  jury  to  arrive  at  a  legal  conclusion  upon 
the  facts.     Ibid.  449. 

7 — Where  pleas  are  held  sufficient,  it  is  not  erroneous  for  the  court  to  give 
Instructions  to  the  jury  involving  the  questions  presented  by  the  pleas. 
Low  v.  Getty,  493. 

See  Assault  and  Battery. 

INSURANCE. 

1 — If  a  party  insured,  who  causes  the  lire  by  which  his  goods  were  de- 
stroyed, by  false  representations,  should  recover  from  the  insurers,  he 
mav  be  compelled  to  refund  what  has  been  paid  him.  McConnelv. 
Del.  Ins.  Co.  228. 

2 — Where  a  cause  of  action,  or  a  defense,  is  based  upon  a  charge  of  crime , 
to  sustain  either,  the  proof  must  be  full  and  satisfactory.     Ibid.  228. 

3 — In  cases  arising  out  of  insurance  policies,  where  it  is  necessary  to  es- 
tablish facts  which  show  a  crime,  the  same  degree  of  proof  is  required  to- 
ll sustain  the  action  or  defense  that  would  be  required  to  procure  a  con- 
viction under  an  indictment  for  the  same  offense.     Ibid.  228. 

4 — An  insurance  company  may  waive  imperfections  and  deficiencies  in 
the  statement  of  loss  and  proof  required  by  the  policy;  and  all  objections 
to  the  sufficiency  of  proof  will  be  considered  as  waived  to  everything 
not  specifically  pointed  out.   Peoria  M.  $  F.  Ins.  Co. v.  Lewis  et  al.,  553. 

5 — Upon  notice,  and  an  account  and  proofs  furnished  of  loss,  to  an  in- 
surance company,  all  objections  that  might  be,  but  are  not  taken,  if  the 
company  objects  to  paying,  will  be  considered  as  waived;  and  only  such 
objections  can  be  insisted  on  as  were  first  made.    Ibid.  553. 

6 — If  it  is  objected  that  an  assignment  or  change  of  interest  in  the  prem- 
ises insured  was  executed  subsequent  to  the  policy,  want  of  consent 
must  be  averred,  in  a  plea  to  an  action  on  the  policy,  or  it  will  be  pre- 
sumed that  the  conditions  of  the  policy  were  complied  with .     Ibid .  553 . 

7 — Where  the  conditions  of  a  policy  require  that  notice  of  a  loss  shall  be 
given  '  '■forthwith, ' '  it  will  be  understood  to  require  the  use  of  due  dilli- 
gence,  and  that  it  shall  be  given  within  a  reasonable  time,  under  the 
circumstances.     Ibid.  553. 

8 — If  it  is  represented  that  a  force  pump  is  connected  with  the  building 
insured,  and  there  is  such  a  pump,  but  without  hose,  there  will  be  a 
compliance  with  the  condition.     Ibid.  553. 

9 — The  insurance  of  a  starch  manufactory  will  include  fixtures  and  ma- 
chinery.    Ibid.  553. 
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10 — If  a  greater  loss  is  proved  than  the  whole  amount  insured  by  different 
policies,  the  party  insured  will  be  entitled  to  recover  the  full  amount  of 
each  policy,  unless  the  recovery  shall  be  limited,  by  the  policy,  to 
only  a  proportion  of  the  loss.     Ibid.  553. 

11 — The  insured  will  be  entitled  to  interest  upon  the  amount  of  loss  prov- 
ed within  the  policy,  from  the  time  fixed  tor  the  payment,  after  proof 
of loss.     Ibid, 553. 

INTEREST, 

See  Usury  ,  1 . 

INTESTATE  ESTATES. 

See  Lien,  4,5,6.  See  Administrator.  See  Limitations.  See  Heir  9,10. 

JOINT  DEBTORS. 

1 — If  one  of  two  joint  debtors  is  released  by  his  creditor,  the  effect  of  the 
release  will  be  to  discharge  both.    Rice  v.  Webster  et.  al.  331. 

2 — A  release  of  one  of  two  joint  debtors,  with  a  reservation  of  the  right 
to  proceed  against  the  other,  will  be  a  discharge  of  both.     Ibid.  331. 

3 — A  proviso  to  a  contract  which  is  incompatible  with ,  or  repugnant  to ,  the 
contract  is  void.     Ibid  331. 

4 — A.  stipulated  with  B.  who,  with  C. ,  was  his  joint  debtor,  for  a  con- 
sideration, to  release  him  from  all  liability  under  legal  process,  so  far 
as  A.  legally  might,  without  discharging  C,  and  expressly  reserving 
all  claim  and  recourse  against  C:  Held,  That  such  a  condition  is  re- 
pugnant to  the  contract,  and  void,  and  that  B.  and  C.  are  both  releas- 
ed.    Ibid.  331. 

JOINT  S'lOCK  COMPANY. 

1 — Where  the  charter  of  a  company  does  not  require  it,  a  certificate  of 
stock  need  not  be  given  to  a  subscriber  to  enable  the  company  to  recov- 
er a  subscription  to  stock.     Chandler  v.  Nor.  Cross  R.  R.  Co.  190. 

2 — A  company  may  make  such  by-laws  regulating  stock,  and  the  manner 
of  voting  upon  it,  as  are  consistent  with  its  charter.     Ibid,  190. 

JUDGMENT. 

1— The  mode  of  satisfaction  of  a  judgment  against  a  county  is  that  provi- 
ded by  the  statute,  and  a  direction  of  that  mode  of  satisfaction  in  the 
judgment  is  proper.  Execution  does  not  issue  against  a  county.  Ran- 
dolph County  v.  Ralls,  29. 

2 — The  proceeding  by  petition  for  partition  is  at  law,  and  does  not  touch 
the  equities  ot  the  parties.  The  judgment  upon  the  petition  should  de- 
fine the  respective  interests  of  the  parties,  and  is  conclusive  upon  them; 
and  the  commissioners  should  set  off  to  each  the  interests  adjudged  by 
metes  and  bounds,  without  attempting  to  adjust  equities.  Greenup  v. 
Sewell,  53. 

3 — To  simply  direct  that  partition  should  be  made  is  insufficient.    Ibid  53. 

4 — After  a  judgment  has  been  rendered,  and  the  court  has  adjourned,  it 

is  too  late  to  cure  the  error  of  a  jury  in  making  up  a  verdict,  by  a  remit- 
titur of  the  excess  of  damages.  And  an  entry  of  a  credit  upon  the 
judgment,  by  a  subsequent  order  of  the  court,  cannot  have  the  same 
legal  effect  as  a  remittitur.     Rowan  v  The  People,  use  of,  etc.  159. 

5 — An  action  will  not  be  sustained  against  a  part}-  for  using  his  legal  de- 
fenses, or  resorting  to  his  legal  remedies  to  get  rid  of  an  illegal  judg- 
ment.    Nolte  v.  Lowe  et  al. ,  437. 

6 — In  proceedings  in  rem.,  where  there  is  not  an  appearance,  the  judg- 
ment must  not  exceed  the  amount  sworn  to  in  the  affidavit  for  the 
attachment,  a  remittitur  of  such  excess,  after  judgment,  does  not  cure 
the  error.     Ste%?nboat  Clarion  v.  Moran,  501. 
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7 — The  judgment  of  a  court  having  jurisdiction,  allowing  claims,  is  con- 
clusive when  brought  in  question  collaterally;  but  this  rule  has  no  ap- 
plication to  the  lien  set  up  against  property  in  other  hands,  out  of 
which  satisfaction  is  sought.     McCoy  v.  Morrow,  519. 

See  Sheriff's  Sale. 
JUDGMENT  DEBTOR  AND  CREDITOR. 

See  Sheriff's  Sale. 

JURIES. 

1 — In  an  action  upon  a  promissory  note,  given  to  N.  D.  B.,  for  the  use 
of  B.  B.,  where  a  receipt  is  shown  in  full  of  all  notes,  etc.,  dated  six 
years  after  the  note,  for  a  much  less  sum  than  the  note,  it  is  wrong  to 
direct  the  jury  that  the  note  and  receipt  do  not  show  any  fact  which 
tends  to  prove  that  the  note  is  excluded  from  the  receipt.  The  jurors 
should  be  allowed  to  draw  their  own  conclusions  from  the  facts  in  the 
case.     Bartholomew  v.  Bartholomew,  326. 

See  Injuries  resulting  in  Death. 

JURISDICTION. 

1 — Although  a  court  not  having  jurisdiction  cannot  take  it  by  consent  of 
the  parties,  and  its  judgment  is  a  nullity,  yet,  if  on  appeal  from  such 
conrt  to  a  court  having  original  jurisdiction  of  the  matter,  the  parties 
voluntarily  appear  and  consent  to  a  trial,  the  judgment  in  the  latter 
court  will  be  binding.     Randolph  County  v.  Ralls,  29. 

2 — All  actions,  local  or  transitory,  against  any  county  must  be  commen- 
ced in  the  circuit  court  of  such  county .     Ibid,  29. 

3— In  a  proceeding  by  an  administrator  to  sell  the  real  estate  of  his  de- 
cedent, unless  the  mode  pointed  out  by  the  statute  for  bringing  the 
parties  interested  before  the  court  is  pursued,  there  will  be  such  a  want 
of  jurisdiction  as  well  vititiate  the  order  for  sale,     Herdman  v.  Short,  59. 

4 — Where  parties  enter  into  a  stipulation,  and  agree  to  certain  facts  to  be 
submitted  to  the  circuit  court  for  adjudication,  and  that  such  decision 
may  be  brought  to  the  supreme  court  for  review,  the  circuit  court  has 
jurisdiction  over  the  matter  and  persons,  and  should  proceed  to  final 
"judgment.     Crull  et  ux.  v.  Keener,  65. 

5 — If  a  court  has  jurisdiction  of  the  person,  and  of  the  cause  of  action,  its 
judgment,  whether  foreign  or  domestic,  will  be  conclusive  upon  the 
parties.     Hortonv.  Critchjield,  133. 

6 — Where  a  party  was  sued  and  appeared  before  a  justice  of  the  peace  in 
Ohio,  and  there  successfully  defended, and  the  suit  was  taken  by  appeal 
to  the  common  pleas, without  any  service  upon  or  notice  to  the  defend- 
ant, in  which  court  a  judgment  was  obtained  against  him,  it  will  be 
presumed  that  the  common  pleas  of  Ohio  had  jurisdiction.     Ibid.   133. 

7 — It  will  be  presumed  that  a  court  which  pronounces  a  judgment  has 
jurisdiction,  unless  the  fact  is  shown  to  be  otherwise.     Ibid.  133. 

8 — A  party  may  show  that  an  appeal  wrould  not, without  a  newsummong, 
continue  a  cause  in  court, and  then  he  may  go  behind  the  judgment,  and 
into  the  merits  of  the  indebtedness.     Ibid.  133. 

9 — In  proceedings  before  a  justice  of  the  peace.it  need  not  appear  whether 
the  judgment  was  for  debt  or  damages.     Ibid.  133. 

10 — The  legislature  has  power  to  confer  jurisdiction  upon  the  county 
court  of  Peoria  county  to  hear  cases  on  appeal  from  judgments  of  jus- 
tices of  the  peace,  in  civil  matters.     Jackson  v.  Kemble,  580. 

See  Construction  of  Statutes,  1.    See  Practicb,  17. 
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JUSTICES  OF  THE  PEACE. 

1 — Where  a  declaration  upon  the  official  bond  of  a  justice  of  the  peace 
recites  that  he  was  twice  elected,  but  alleges  a  breach  for  non-payment 
of  money  collected  during  his  first  term  of  office,  it  will  be  sufficient  to 
maintain  the  action  upon  the  bond  first  given ;  it  will  not  be  presumed 
that  the  justice  held  the  money  by  virtue  of  his  second  office.  County 
of  Warren  V.  Jeffrey  et  al.,  329. 

2 — It  is  not  the  duty  of  a  justice  of  the  peace  to  pass  over  money  that  he 
has  collected  to  his  successor;  that  duty  is  to  transfer  dockets,  books, 
papers  and  unfinished  business.     Ibid.  329. 

3 — When  a  justice  of  the  peace  has  absconded,  no  demand  tor  money 
collected  bv  him  need  be  made,  in  order  to  maintain  a  suit  upon  his 
official  bond.     Ibid.  329. 

LANDLORD  AND  TENANT. 

1 — Where  a  tenant  went  into  posession  of  land  without  any  specific  con- 
tract for  the  payment  of  rent,  with  permission  to  remain  on  it  until 
spring,  and  continued  in  possession,  raising  crops  for  two  years  and 
upward,  it  was  held  to  be  a  tenancy  lrom  year  to  year,  and  that  a  pro- 
ceeding for  forcible  detainer,  where  notice  to  terminate  the  tenancy 
had  not  been  given,  could  not  be  sustained.     Hunt  v.  Morton,  75. 

See  Lease,  1  and  2. 
LEASE. 

1 — An  agency  by  parol  will  authorize  the  agent  to  execute  a  written  lease 
without  seal,  for  four  years,  in  the  name  of  and  for  his  principal;  and 
such  a  lease  will  be  good  under  the  statute  of  this  state  concerning 
frauds  and  perjuries, and  regulating  conveyances.  Lake  v.  Campbell,  106. 

2 — The  lease  needs  not  a  seal, nor  acknowledgment  and  recording  to  give 
it  validity  between  the  parties.     Ibid.  100. 

LEGAL  REPRESENTATIVE. 

1 — The  term  '  'legal  representative"  as  used  in  the  law  of  congress  en- 
titled '  'An  act  authorizing  the  laying  oft'  a  town  on  Bean  river  (Fevre 
river), in  the  State  of  Illinois, and  for  other  purposes, ' '  etc.  ,is  designed 
to  describe  a  party  in  interest,  who  had  succeeded  to  the  right  of 
the  deceased  party,  who  had  received  the  permit, or  made  the  requisite 
improvement,  and  by  virtue  of  which  the  land  is  authorized  to  be  en- 
tered. The  administrator  of  such  deceased  party  is  not  entitled  to  take 
the  benefit  of  the  law,  by  virtue  of  his  appointment.  Whoever  suc- 
ceeded to  the  right  of  the  settler,  by  operation  of  law,  or  by  grant,  is 
his  legal  representative.     Morehouse  v.  Phetys.  472. 

LEGATEE. 

1 — If  a  testator  devises  an  estate  belonging  to  his  son  to  a  third  person, 
in  the  same  will  bequeathing  a  legacy  to  his  son,  the  son  must  either 
relinquish  his  claim  to  his  estate,  or  to  the  legacy  or  bequest.  The 
son  may  elect  which  he  will  take;  and  if  he  has  knowledge  of  the  con- 
dition of  the  property,  he  will  be  concluded  by  his  election.  Wilbanks 
et  al. ,  V.   Wilbanks  et  al.,  17. 

2 — A.  married  and  had  several  children;  he  purchased  forty  acres  of  land 
in  the  name  of  his  wife,  who  afterward  died.  A.  married  a  second 
time,  and  by  this  marriage  had  one  child;  at  his  decease,  by  his  last 
will, he  gave  this  forty  acres  of  land  to  his  wife,  at  her  death  to  descend 
to  her  child;  giving  bequests  and  legacies  to  the  children  of  his  first 
marriage, which  they  accepted;  these  children, as  heirs  of  their  mother, 
afterward  in  ejectment  sought  to  recover  the  forty  acres  bequeathed  to 
the  child  of  the  second  marriage:  Held,  That  the  children  of  the  first 
marriage,  having  elected  to  take  under  the  will,  could  not  afterward 
divest  the  other  heir,  although  their  father  had,  by  his  will,  disposed 
of  this  land,  not  being  his.     Ibid.  17. 


INDEX.  617 

LIEN. 

1 — Where  a  lien,  to  secure  the  payment  of  money,  ha?  been  given  upon 
one  parcel  of  property,  and  also  a  lien  upon  another  parcel  in  case  the 
first  should  be  insufficient,  the  second  lien  is  a  contingent  one,  and  the 
insufficiency  of  the  first  parcel  must  be  shown  before  the  lien  upon  the 
second  becomes  specific  and  absolute.     Trencltard  v .  Warner,  142. 

2 — Warehousemen  have  a  lieu  on  property  stored  by  them,  for  proper 
charges,  and  may  retain  possession  ot  the  property,  to  secure  payment 
of  such  charges.     Lowv.  Martin,  2S6. 

3 — A  fraudulent  issue  of  warehouse  receipts  for  grain  not  in  store,  does 
not  deprive  the  warehouseman  of  his  lien. for  that  which  he  has  actual- 
ly stored.     Ibid.  286. 

4 — A  creditor  will  be  considered  to  have  waived  his  lien  upon  the  proper- 
ty of  an  intestate,  if  he  does  not  pursue  his  remedy  in  a  reasonable 
time.  If  prosecuted  in  a  reasonable  time  the  lien  will  be  good  against 
purchasers  from  heirs  or  devisees.     McCoy  v.  Morrow,  519. 

5 — Although  there  is  not  an  express  statute  of  limitations  within  which 
such  a  lien  may  be  enforced,  it  would  seem  by  analogy  to  the  lien  of 
judgments,  and  tbe  limitation?  for  entry  upon  and  recover}'  of  lands, 
thai  seven  years  from  the  death  of  an  intestate  should  bar  such  liens. 
Ibid.    519." 

6 — The  law  will  not  f-ivor  liens  upon  lands,  of  which  the  public  records 
do  not  furnish  notice.     Ibid.  519. 

See  Railroads,  26. 
LIMITATION. 

1 — The  fact,  that  the  debtor  and  creditor  both  resided  in  the  same,  but 
another  state,  wil.  not  prevent  the  operation  of  the  statute  of  limita- 
tions, under  the  statute  of  1849  and  1851,     Baker  v.  Brown,  91. 

2 — The  death  of  the  debtor  does  not  arrest  the  running  of  the  statute  of 
limitations.     Ibid.  91. 

3 — An  administrator  is  within  the  description  of  persons,  from  whom  a 
title  may  be  deduced  of  records, so  as  to  authorize  a  party  holding  under 
it.  by  seven  years  actual  residence, to  make  out  a  bar,  under  the  eighth 
section  of  chapter  66  of  revised  statutes,  title  "Limitations. ' '  Collins 
v.  Smith,  160. 

4 — If  the  source  of  the  title  un^er  which  a  part}-  claims  under  the  limita- 
tion act,  is  of  record,  it  is  not  essential  that  every  link  in  his  chain  of 
title  should  be  so;  a  resulting  trust  may  be  established  by  parol.  Ibid.. 
160. 

5— The  statute  of  limitations,  affecting  writs  of  error,  does  not  make  any 
exception  in  favor  ot  a  party  who  may  have  been  out  of  the  state,  or- 
beyondseas.     Stevenson  et  at. ,  v.  West  fa  11 ,  209 . 

6 — Where  a  party  claims  title  under  the  twenty  years'  limitation,  having 
entered  without  claim  or  color  of  title,  his  possession  is  to  be  deemed 
co-extensive  with  ins  actual  occupancy, pedis  possessio ;  but  if  he  enter- 
ed under  claim  and  color  of  paper  title,  his  possession  is  to  be  deemed 
co-extensive  with  the  boundaries  of  the  deed,  where  there  has  been  no 
other  actual  occupancy  of  any  part  ol  the  tract.     Goewcy  v.   Urig ,  238. 

7 — A  party  in  actual  possession  of  part  of  a  tract  of  land,  claiming  the-- 
whole,  and  without  claim  or  color  of  paper  title,  may  be  deemed  to  be 
possessed  as  against  other  trespassers  and  intruders, "but  not  as  against 
the  true  owner.     Ibid.  238. 

8— The  simple  production  oi  a  deed  from  an  auditor  on  a  tax  sale,  under 
the  act  of  Ls27,  is  not  sufficient;  tbe  party  reiving  on  it  must  also  show 
a  compliance  with  the  pre-requisites  of  the  statute.  But  it  may  be  good, 
color  of  title  under  the  statute  of  limitations,    if    held  in   good  faith. 
Ibid.  238. 

9— The  sale  of  an  entire  tract,  by  one  of  several  tenants  holding  in  com- 
mon.followed  by  adverse  possession. amounts  to  an  ouster  or  disseizure- 
of  the  co-tenants,  and  the  statute  of  limitations  will  bar  their  action  or 
entry.     Ibid.  238.' 
'39 
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10 — A.  for  a  number  of  years  held  a  tract  of  land  under  a  title  dedneible 
of  record,  and  occupied  the  north  half  of  it.  B.,  without  any  title, 
occupied  a  portion  of,  and  held  an  adverse  claim  to,  all  of  the  south 
half  of  it,  and  then  purchased  A.'s  interest  in  the  south  half:  Held, 
That  five  years  afterward  B.  could  not  avail  himself  of  the  seven  years' 
statute  of  limitations,  having  held  adversely  to  A.  for  two  of  the' seven 
years.     Ibid.  238. 

11 — The  ninth  section  of  the  twenty-fourth  chapter  of  the  revised  statutes, 
title  "Conveyances,"  which  provides  that  a  person  haying  color  of 
title,  etc.,  to  vacant  and  unoccupied  land,  who  shall  pay  taxes  thereon 
for  seven  successive  years,  shall  be  deemed  to  be  the  legal  owner,  etc. , 
of  said  land,  declared  to  be  unconstitutional,  it  not  being  a  provision 
acting  as  a  limitation,  but  as  absolutely  transferring  the  land  of  one 
person  to  another,  by  declaring  a  forfeiture  of  estates  for  the  non- 
payment of  taxes.     Harding  v.  Butts  et  al.,  502. 

12 — Although  there  is  not  an  express  statute  of  limitations  within  which 
the  lien  of  a  creditor  may  be  enforced,  it  would  seem  by  analogy  to  the 
lien  of  judgments,  and  the  limitations  for  entry  upon  and  recovery  of 
lands,  that  seven  years  from  the  death  of  an  intestate  should  bar  such 
liens.     McCoy  V.  Morrow,  519. 

.13 — The  law  will  not  favor  liens  upon  lands,  upon  which  the  public 
records  do  not  furnish  notice.     Ibid.  519. 

14 — In  support  of  rights  claimed  and  enjoyed  without  interruption  for 
twenty  years, the  lawT  will  presume  all  debts  and  demands  to  have  been 
satisfied.     Ibid.  519. 

15 — It  is  the  duty  of  administrators  to  interpose  the  presumptions  and 
positive  limitations  of  law  against  claims  presented  for  allowance; 
but  their  omission  to  do  so  will  not  entirely  preclude  others  affected  by 
the  neglect  from  all  protection.     Ibid.  519. 

1G — The  judgment  of  a  court  having  jurisdiction,  allowing  claims,  is  con- 
clusive' when  brought  in  question  collaterally;  but  this  rule  has  no 
application  to  the  lien  set  up  against  property  in  other  hands,  out  of 
which  satisfaction  is  sought.     Ibid.  519. 

17— It  is  the  policy  of  the  law  to  give  security  to  titles,  and  it  will  not 
allow  the  revival  of  dormant  demands  to  jeopardize  long  established 
rights.     Ibid.  519. 

MAINTENANCE. 

1 — An  agreement  between  parties  (one  of  whom  is  an  attorney),  that  the 
latter  should  investigate  the  records  of  titles  to  real  estate,  and  decide 
between  conflicting  titles  as  to  which  is  best,  accpiire  such  titles,  and 
prosecute  for  the  recovery  of  them,  and  when  successful,  to  divide 
profits,  the  attorney  furnishing  skill,  and  the  other  tile  capital,  is  not 
tainted  with  crime,  nor  against  any  statute  of  this  state.  Newkirk  v. 
Cone,  419. 

2— Contingent  fees  to  attorneys  at  law  are  not  against  law  or  public 
policy.     Ibid.  449. 

3 — Maintenance,  as  defined  and  punished  in  Illinois,  by  statute,  has 
abolished  the  common  law  offenses  of  champerty,  barratry,  etc.,  and 
consists  in  officiously  intermeddling  in  a  suit,  furnishing  means  for  its 
prosecution,  with  a  view  to  promote  litigation.     Ibid.  449. 

MAJORITY. 

1 — Females  attain  majority  at  eighteen.     Stevensoiiv.  West/all,  209. 
MALICIOUS  PROSECUTION. 

1 — It  is  erroneous  to  instruct  the  jury,  in  an  action  for  malicious  prosecu- 
tion ,  that  if  the  defendant  in  the  suit  had  prosecuted  the  plaintiff  on  the 
charge  alleged,  and  the  plaintiff  had  been  acquitted,  that  he  was  there- 
fore entitled  to  a  verdict.  The  law  does  not  presume  malice  and  want 
of  probable  cause,  merely  because  a  party  has  been  prosecuted  and 
acquitted.     McBeanv.  Ritchie,  114. 

2 — A  cause  of  action  for  malicious  prosecution,  however  malicious  and 
unfounded  the  prosecution  may  have  been,  does  not  arise  until  the 
prosecution  is  ended. 
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To  sustain  this  action,  malice  and  want  of  probable  cause  must  have  con- 
curred in  the  criminal  prosecution.     Ibid.  114. 

3 — Less  evidence  of  want  of  probable  cause  will  be  requisite,  than  would  be 
necessary  to  prove  an  affirmative  allegation;  audit' the  facts  upon  which 
the  probable)cause  depends  are  peculiarly  within  the  knowledge  of  the  de- 
fendant, but  slight  proof  of  the  want  of  such  cause  will  suffice .  Ibid.  114. 

4 — Malice  will  be  inferred  from  the  want  of  proof,  to  show  a  probable  cause ; 
but  malice,  although  expressly  proved,  will  not  sustain  an  action,  if  there 
was  a  probable  cause  for  a  prosecution .     Ibid.  114. 

MANDAMUS,    276. 

MEASURE  OF  DAMAGES. 

1— If  grain  was  not  delivered  at  its  destination  in  a  reasonable  time,  for  any 
fault  of  the  common  carriers,  the  measure  of  damages  is  the  difference  in 
the  value  of  the  grain  at  such  destination  when  it  was,  in  fact,  delivered, 
and  when  it  should  have  been,  in  the  usual  course  ot  transportation.  G. 
$  C.    U.  R.  R.   Go.  v.  Rae  et  ah,  489. 

2 — If  the  company  wrongfully  refused  to  carry,  the  measure  of  damages  is 
the  difference  in  the  price  between  the  two  points  of  shipment  and  desti- 
nation, when,  if  carried,  it  should  have  reached  its  destination  and  its 
value  at  the  place  whence  it  should  have  been  taken,  including  the  necess-, 
ary  expense  of  storage,  deterioration,  etc. ,  deducting  the  reasonable  ex- 
expense  of  transportation.     Ibid.  489. 

See  Damages,  2,  3,  4. 

MECHANIC'S  LIEN. 

1 — The  enforcement  of  a  mechanic' s  lien  is  a  chancery  proceeding ;  and  it  is 
the  duty  of  the  party  who  complains  of  the  verdict  and  decree  to  preserve 
the  evidence  in  the  record,  by  bill  of  exceptions,  or  by  a  certificate  of 
the  judge.     .Ross  et  al.  v.  Derr  et  al.,    245. 

2 — A  party  may  proceed  to  collect  his  debt  by  attachment,  and  by  en- 
forcing a  mechanic's  lien,  as  concurrent  remedies;  and  the  lien  is  not 
waived  by  so  doing.      West  et  al  v.  Fleming,  248. 

3 — A  proceeding  to  enforce  a  mechanic's  lien  is  governed  by  the  rules  ap- 
plicable to  suits  in  equity,  and  the  decree  has  the  same  effect  and  may 
be  executed  as  other  decrees.     Ibid.  248. 

4 —The  statute  which  allows  redemptions  from  sales  on  execution,  and 
under  decrees  directing  the  sale  ot  mortgaged  lauds,  does  not  extend  to 
decrees  for  sales  under  mechanics'  liens.    Ibid.  248. 

5 — In  a  proceeding  to  enforce  a  lien,  for  lumber  furnished  to  erect  a  build- 
ing, a  person  who  acts  as  clerk,  to  be  paid  by  a  share  in  the  profits  of 
the  business  conducted  by  the  parties,  against  whom  the  lien  is  sought 
to  be  enforced,  is  a  competent  witness  for  such  parties.  Hunter  et  al.  v. 
Blanchard,  318. 

6 — The  lien  in  such  case  only  attaches  where  the  material  furnished  has 
been  actually  used  on  the  land  and  building.  There  must  not  only  be 
a  contract,  but  an  actual  use  of  the  materials  furnished.     Ibid.  318. 

MISNOMER,  306,  SS,  18S. 

MISTAKE  IN  DEED  3S1,  492. 

See  Deed,  9. 

MOTION. 

See  Abatement,  3. 

MORTGAGE. 

1 — Where  a  mortgage  was  given  concurrently  with  a  note,  and  a  contract 
for  a  sale  of  land,  which  the  mortgagee  had  the  option  not  to  take,  if  he 
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should  so  declare  before  a  certain  day ;  on  a  proceeding  to  foreclose  such  a 
mortgage  against  the  heirs  of  the  mortgagor,  some  of  whom  are  minors, 
a  decree  .should  not  be  entered  without  proof  of  the  execution  or  existence 
of  the  note,  and  proof  that  the  mortgagee  had  given  notice,  in  proper 
time,  of  his  election  not  to  take  the  land,  which  he  had  contracted  to 
purchase.     Reams  et  al .  v .  Fielden.  77. 

2 — Where  a  party  foreclosed  a  mortgage  and  ten  years  after  assigned  the 
decree  of  foreclosure,  the  land  not  having  been  sold,  and  where  a  hostile- 
title  had  arisen  through  the  omission  to  record  a  deed  which  perfected 
the  title  in  the  mortgagor,  and  the  assignee  sought  to  revive  the  decree 
of  foreclosure,  and  to  remove  the  shadow  fraudulently  obtained  upon  the 
mortgaged  land :  It  was  AeW  he  hud  a  right  so  todo,  by  makingthe  prop- 
er parties,  so  that  the  mortgaged  premises  might  produce  their  value 
when  brought  to  sale  under  the  decree.  Cunningham  v.  Doran,  385. 

See  Husband  and  Wife,  4.  See  Contract,  3.  See  Chattel  Mortgage .. 
NEGLIGENCE. 
See  Injuries  resulting  in  Death. 
OFFICE— OFFICER. 

See  Sheriff. 
OFFICIAL  BOND. 

1 — it  is  not  the  duty  of  a  justice  of  the  peace  to  pass  over  money  that  he  has 
collected  to  his  successor;  that  duty  is  to  transfer  dockets,  books,  pa- 
pers and  unfinished  business.     County  of  Warren  V.  Jeffrey,  329. 

2 — When  a  justice  of  the  peace  has  absconded,  no  demand  for  money  col- 
lected by  him  need  be  made,  in  order  to  maintain  a  suit  upon  his  oflicia 
bond.     Ibid,  329. 

See  Pleading,  16. 

PARENT  AND  CHILD. 

1 — A  step-father  will  not  be  held  to  pay  for  the  services  of  a  minor  step-son 
who  lives  in  the  family  as  a  member  of  it,  where  the  relationship  of  pa- 
rent and  child  exists,  unless  an  express  promise  to  pay  for  the  services 
can  be  shown.     Brush  v.  Blanchard,  46. 

2—  W  here  a  special  agreement  has  been  made  by  a  parent  to  pay  the  board 
of  a  child,  the  creditor  cannot  collect  the  board  from  the  infant's  estate, 
if  the  parent  neglects  to  pay.     Slnklear  v.  E?nert,  63. 

See  Injuries  resulting  in  Death. 

PARTIES. 

See  Pleading,  1,  2.     See  Partners,  4,  5.     See  Abatement,  1,  2. 

PARTITION'. 

1 — Where  a  court  of  equity  can  so  partition  a  joint  estate  as  to  accommo- 
date a  part  of  the  owners,  without  injuring  others,  it  will  do  so. 
Greenup  v.   Sewell,  50. 

3 — Where  improvements  upon  land  sought  to  be  partitioned  by  proceeding 
under  the  statute  are  insignificant,  a  court  of  chancery  will  not  inter- 
fere to  control  the  action  of  the  court  at  law.     Ibid.  50. 

3 — The  proceeding  by  petition  for  partition  is  at  law,  and  does  not  touch  the 
equities  of  the  parties.  The  judgment  upon  the  petition  should  define  the 
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respective  interests  of  the  parties,  and  is  conclusive  upon  them;  and  the 

commissioners  should  set-off  to  each,  the  interest  adjudged,  by  mete3 

and  bounds,  without  attempting  to  adj  ust  equities.  Greenup  v.  Sewelv  53. 

4 — To  simply  direct  that  partition  should  be  made,  is  insufficient.  Ibid.  53. 

PARTNE  RS— P  ARTNEE  SHIP. 

1 — The  law  implies  authority  in  one  partner  to  execute  notes  in  the  name 
of  the  copartnership  only  where,  from  the  nature  of  the  partnership, 
the  authority  is  necessary  for  the  success  of  its  business,  or  where  the 
exercise  of  the  power  is  according-  to  usage  and  custom.    Gray  v.  Ward, 

2 — Where  a  partnership  is  limited  to  a  single  enterprise  the  law  will  not  im- 
ply authority  in  one  partner  to  use  the  name  of  the  firm,  out  of  its  us- 
ual business,  or  contrary  to  business  usage,  so  as  to  bind  the  firm,  un- 
less the  transaction  is  subsequent^'  recognized  or  approved  by  the 
partners  sought  to  be  made  liable.     Ibid.  32.  » 

3 — A. .  B. ,  and  C.  held  jointly  two  shares  in  a  joint  stock  company  crea- 
ted for  digging  tunnels,  acting  together  without  any  express  under- 
standing as  to  their  relations  to  each  other;  B.  bought  out  the  interest 
of  C,  and  gave  therefor  a  note  signed  A.  &  Co.  A.  not  knowing 
anything  of  the  transaction,  nor  approving  it  at  any  time:  Held,  That 
A.  was  not  liable  on  the  note.     Ibid.  32. 

4 — A.  brought  his  action  of  assumpsit  against  B.  and  C.  as  copartners;, 
these  pleaded  in  abatement  that  two  others,  partners,  were  jointly  lia- 
ble with  them;  and  it  appeared  that  the  agent  of  A.  was  conversant 
(although  himself  was  not)  of  the  fact  that  the  two  others  were  partners 
of  B.  and  C.  at  the  time  of  the  contract  for  which  suit  was  brought: 
Held,  That  the  plea  was  good,  and  that  the  suit  should  have  been 
brought  against  all  who  were  liable.     Pageet  al.  v.  Brant,  37. 

-5 — In  actions  ex  contractu,  all  the  ostensible  and  public  members  of  a  co- 
partnership existing  at  the  time  of  the  making  of  the  contract  sued  on, 
must  be  joined.  Dormant  or  secret  partners  need  not  be  joined.  Ibid. 
37. 

6 — The  surviving  partner  has  not  the  right,  in  the  adjustments  of  accounts 
between  himself  and  a  deceased  partner,  to  have  his  individual  account 
against  the  deceased  deducted  from  any  balance  which  may  be  found  in 
his  hands  as  surviving  partner.     Berry  et  al.  \.*Powel,  98. 

7 — The  existence  of  a  mortgage  security,  in  favor  of  the  surviving  part- 
ner, does  not  change  the  rule.     Ibid.  98. 

8 — The  balance  due  from  the  intestate,  found  in  favor  of  the  survivor, 
should  be  allowed  in  the  adjustment,  in  proper  proportion.     Ibid.  98. 

.9 — A.  and  B.  were  partners;  A.  having  contributed  toward  the  capital 
of  the  firm  $10,000  and  B.  $5,000.  A.,  at  different  times,  withdrew 
from  the  firm  $18,340,  which  was  charged  to  him  in  account  upon  the 
books  of  the  firm,  and  afterward,  on  the  17th  day  of  May,  1851,  to  se- 
cure the  payment  of  that  sum  within  three  years  from  that  date,  he 
gave  a  mortgage  to  the  firm.  Between  May  17,  1851  and  April  27, 
1852,  A,  paid  to  the  firm,  at  different  times,  '$2,380.54.  In  April  27, 
1852,  A.  sold  and  conveyed  to  B.  all  his  interest  in  the  property,  debts, 
accounts,  notes,  books  and  papers  of  the  firm,  and  certain  private  pro- 
perty of  A.  valued  at  $5,000,  in  consideration  of  which  B.  agreed  to 
pay  the  debts  of  the  firm,  and  have  the  $5,000  indorsed  upon  A.'s 
mortgage.  Afterward,  A.  made  further  payments  to  B.,  amounting, 
in  all  to  $4,383,33.  Upon  a  bill,  filed  by  A.,  for  a  settlement  of  the 
account:  Held, 

I. — That  the  sale  and  conveyance  did  not  pass  to  B.  the  account  against 
A.  but  that  the  same,  and  the  rights  of  the  partners,  on  account  of  the 
capital  originally  contributed  by  them,  severally,  to  the  firm,  were  un- 
affected by  such  sale  and  conveyance. 

II. — Where  partners  contribute  unequal  sums  toward  the  capital  of  the 
firm,  and  are  to  share  its  losses  equally,  although  the  capital  may  be 
exhausted  in  paying  debts,  or  destroyed,  the  right  of  contribution  ex- 
ists between  the  parties  to  make  their  losses  equal. 
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III. — That  the  amount  secured  to  be  paid  by  the  mortgage  bore  interest 
from  its  date. 

IV. — That  in  the  settlement,  interest  should  be  computed  on  the  amount 
secured  to  be  paid  by  the  mortgage,  from  its  date  up  to  the  time  of  the 
first  payment,  when  such  payment  should  be  deducted,  and  the  interest 
computed  on  the  balance  to  the  time  of  the  next  payment,  and  so  on,  to 
April  27,  1852.  That  on  April  27,  1832,  A.  should  be  credited  $5,000. 
upon  the  books  of  the  firm,  and  B.  should  be  charged  with  the  same 
amount.  That  from  the  amount  due  on  the  mortgage,  on  April  27, 
1S52,  the  $5,000  should  be  deducted  as  ot  that  date,  and  interest  com- 
puted on  the  balance  up  to  the  time  of  the  next  payment,  when  such 
payment  should  be  deducted,  and  interest  computed  on  the  balance,  as 
before,  up  to  the  time  of  the  decree,  in  the  court  below.  That  the  sum' 
paid  by  A.  toB,,  after  April  27,  1852,  as  well  as  the  $5,000,  should 
not  only  be  credited  to  A.,  but  should  be  charged  to  §•  upon  the  books 
of  the  firm,  and  that  B.  should  be  charged  with  interest  upon  the 
$5,000,  and  the  sums  paid  to  him  after  April  27.  1852,  up  to  the  date  of 
decree  in  court  below.  By  this  mode  of  stating  the  account  it  was 
found  that  there  was  due,  at  the  date  of  the  decree  in  the  court  below, 
from  A.  to  the  firm,  $10,444.15,  and  from  B.  to  the  firm,  $11,803.85; 
and  after  refunding  to  them  the  sums  by  them  respectively  contributed 
as  capital,  lett  a  balance  of  $7,248,  to  be  divided  between  the  parties 
as  profits.  The  one-half  of  which  was  decreed  to  be  paid  A.,  less 
what  he  owed  the  firm,  after  deducting  his  capital  therefrom.  Taylor 
V.  Coffing  et  al.,  422. 

10 — Where  a  partnership  has  been  dissolved,  and  one  partner  had  assumed 
the  entire  control  of  the  goods  on  hand,  and  sells  a  portion  of  them  to 
the  other  partner  who  signs  a  bill  acknowledging  the  sale,  an  action  at 
law  will  lie  to  recover  the  value  of  the  goods.     Caswell  v.  Cooper,  532. 

PATENT. 

I — Where  the  government  has  issued  two  patents  for  the  same  tract  of  land, 
the  elder  patent  is  conclusive  evidence  of  title,  unless  it  was  obtained 
by  fraud,  or  the  government  had  not  title,  or  its  agent  no  authority  to 
sell.     Garner  et  al.  V.   Willet,  455. 

2 — Courts  of  equity  may  establish  the  right  of  a  junior  patent,  founded 
on  a  prior  equity.,    Ibid^  455. 

3 — A.  filed  affidavits  for  pre-emption  to  a  tract  of  land,  at  the  Springfield 
land  office,  on  the  13th  of  May,  1831,  paid  the  purchase  money  and  en- 
tered the  land  at  the  same  on  the  21st  of  May.  1832,  received  his  pat- 
ent on  the  1st  of  November,  1839.  By  act  of  congress  of  the  19th  of 
October,  1831,  the  tract  in  dispute  was  included  in  "a  new  land  district, 
and  B.  obtained  a  patent  therefor,  dated  the  20th  of  January,  1853: 
Held,  That  the  act  of  the  land  officers  is  presumptive  evidence,  that 
there  was  good  cause  for  not  allowing  the  pre-emption  as  required  by 
the  pre-emption  act  of  May,  1830,  and  that  the  title  of  A.  was  confirmed 
by  the  act  of  congress  of  the  2d  of  July,  1830.     Ibid.  455. 

PAYMENT. 

1 — Where  there  is  not  a  place  of  payment  agreed  on,  the  debtor  must 
seek  the  creditor  at  his  doinicil,  or  place  of  business,  if  he  has  one. 
Hsmay  v.  Groton  et  al.,  4S3. 

2 — To  intermediate  holder  of  note.     149. 

PLEADING. 

1 — A.  brought  his  action  of  assumpsit  against  B.  and  C.  as  copartners; 
these  pleaded  in  abatement  that  two  others,  partners,  were  jointly  lia- 
ble with  them;  and  it  appeared  that  the  agent  of  A.  was  conversant 
(although  himself  was  not)  of  the  fact  that  the  two  others  were  partners 
of  B.  and  C.  at  the  time  of  the  contract  for  which  suit  was  brought: 
Heidi,  That  the  plea  was  good,  and  that  the  suit  should  have  been 
brought  against  all  who  were  liable.     Page  et  al.  v.  Brant,  37. 
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2 — In  actions  ex  contractu,  all  the  ostensible  and  public  members  of  a  co- 
partnership existing  at  the  time  of  the  making  of  the  contract  sned  on, 
must  be  joined.  Dormant  or  secret  partners  need  not  be  joined.  Ibid.  37. 

3 — If  a  discontinuance  is  claimed,  because  the  plea  answers  but  a  part  of 
the  declaration,  the  objection  must  be  taken  in  the  court  below.  Stookey 

*  et  al.  v.  Hughes  et  al.,  55. 

4 — A  plea  to  an  action  upon  a  promissory  note,  which  avers  a  part  failure 
of  consideration,  because  the  note  was  given  for  a  lot  of  land,  the  bound- 
aries of  which  were  indicated;  that  the  land  was  free  from  incumbrance, 
and  the  title  to  it  perfect  in  the  vendor,  but  that  streets  and  alleys  had 
been  platted  which  diminished  the  quantities  ol  the  lot,  is  obnoxious  to 
a  demurrer.     Ibid.  55. 

5 — In  such  a  case,  while  parol  evidence  is  admissible  to  connect  the  note 
with  the  conveyance  of  the  land,  to  show  that  they  constitute  but  one 
contract,  the  purchaser  will  be  driven  to  the  covenants  in  his  deed  for 
redress,  unless  he  may  recoup  in  the  action  upon  the  note,  by  showing 
that  the  covenants  have  been  broken;  but  a  parol  contract  cannot  be  set 
up  in  defense  of  the  note.     Ibid.  55. 

6 — In  action  upon  a  replevin  bond,  the  right  of  the  defendant,  in  the  ac- 
tion of  replevin,  to  possession  and  a  return  of  the  property,  will  be  con- 
sidered as  adjudicated,  and  a  plea  which  attempts  to  re-examine  these 
matters  is  bad.      Warner  v.  Matthews,  83. 

7 — The  general  ownership  of  property  is  not  necessarily  determined  in 
replevin;  but  the  right  of  possession  is.     Ibid.  S3. 

8 — A  plea  which  substantially  adopts  the  language  of  the  statute,  by  aver- 
ring that  the  defendant  was  security  for  a  principal  debtor  who  executed 
a  note  with  him,  and  that,  after  the  note  became  due,  the  holder  of  it 
was  requested  to  put  it  in  suit,  but  did  not,  etc.,  is  good.  McAllister 
v.  Ely,  249. 

9 — A  plea  in  abatement  denying  a  copartnership  by  one  of  several  defend- 
ants, is  uot  waived,  by  his  tiling  at  the  same  time  a  plea  ot  non-assump- 
sit; these  pleas,  put  in  issue  not  only  the  existence  of  the  partnership, 
but  the  whole  cause  of  action,  and  may  be  tried  as  one  issue.  Stillson 
ct  al.  v.  Hill.  262. 

10 — Where  the  process  from  a  court  of  superior  jurisdiction  is  sent  to  an- 
other county  for  service,  if  exception  is  to  be  taken,  it  should  be  done 
by  motion  at  the  proper  time,  or  by  plea  in  abatement.  A  plea  in  bar 
goes  to  the  cause  of  action,  and  is  not  the  proper  plea.  Waterman  et 
al.  v.  Tuttle  et  al.,  292. 

11 — A  declaration  upon  an  assigned  note  is  sufficient,  which  avers  the 
making  of  the  note,  the  payee,  the  assignment  and  the  non-payment; 
although  the  averments  are  not,  in  all  respects,  such  as  ancient  strict- 
ness in  pleading  would  require .   Zimmerman  v.  Wead  for  the  use ,  etc.,  304 . 

12 — The  averment  that  the  note  is  held  by  the  assignee,  for  the  use  of  an- 
other, is  not  necessary.  That  is  a  fact  with  which  the  defendant  has 
nothing  to  do.     Ibid.  301. 

13 — That  a  declaration  is  signed  in  the  partnership  name  of  attorneys  is 
not  cause  of  error.     Ibid.  304. 

14 — A  similiter  to  a  plea  concluding  to  the  country,  may  be  added  by  the 
defendant,  and  if  the  parlies  proceed  to  trial  without  objection,  the 
plaintiff  is  held  by  it:  and  the  defendant  cannot  object  that  the  Umiliter 
is  unsigned.     McCullyv.  Silverburgh,  Adm'r.,  306. 

15 — In  an  action  by  an  administrator  against  three,  if  one  pleads  a  sepa- 
rate plea  of  set-off  against  the  administrator  in  person,  it  may  be  treated 
as  a  nullity,  and  it  is  no  objection  that  the  court  proceeded  to  the  trial 
of  the  case  without  an  issue  upon  such  a  plea.  If  a  verdict  should  be 
found  in  favor  of  such  a  plea,  it  should  be  disregarded  iu  the  rendition 
of  the  judgment.     Ibid.  3UU 

16 — Where  a  declaration  upon  the  official  bond  of  a  justice  of  the  peace 
recites  that  he  was  twice  elected,  but  alleges  a  breach  for  non-pa^  inent 
of  money  collected  during  hits  first  term  of  office,  it  will  be  sufficient  to 
maintain  the  action  upon  the  bond  first  given;  it  will  not  be  presumed 
that  the  justice  held  the  money  by  virtue  of  his  second  office.  County 
of  Wajven  v.  Jeffrey.  329. 


624  IN  J)  EX. 

17 — A  plea  to  an  action  upon  a  promissory  note,  in  the  hands  of  a  mala 
fide  assignee,  which  avers  that  the  note  was  given  for  a  horse,  which 
the  payee  warranted,  and  that  the  horse  did  not  answer  the  warranty, 
whereby  the  defendant  sustained  damage,  etc  ,  offering  to  set  off,  etc. , 
is  good.     Griffin  v.  Ketchum,  392. 

POSSESSION  OF  LAND. 

1 — The  visible  and  exclusive  appropriation  and  use  of  a  tract  of  land  claim- 
ing the  whole  under  color  of  title,  or  a  deed  purporting  to  convey  the 
whole,  is,  in  law,  an  actual  possession  of  the  entire  tract,  except  so  fai 
as  adverse  possession  may  exist.     Brooks  v.  Bruyn,  539. 

2 — Whoever  has  the  title  to  unoccupied  land  is  deemed  to  be  in  possession 
for  all  purposes,  in  defense  or  protection  of  his  rights.     Ibid.  539. 

3 — Whoever  is  in  the  actual  possession  of  land  claiming  the  fee,  is  pre- 
sumed to  have  it,  until  the  contrary  appears,  and  may  maintain  an 
action  for  an  invasion  of  his  possession  against  any  one,  but  him  who 

•  has  the  legal  title  or  right  of  possession.     Ibid.  539. 

4 — Actual  possession  of  land  may  arise  in  any  of  the  ways  of  improving 
it,  which  show  an  intention  to  appropriate  it  to  a  useful  purpose,  which 
in  their  nature,  in  connection  with  the  claim  of  right,  indicate  an  ex- 
clusive use  and  control  of  the  property,  and  this  may  be  extended  to 
woodland,  although  disconnected,  if  used  for  farm  or  homestead  pur- 
poses.    Ibid.  539/ 

5 — An  occupation  of  land  in  such  a  manner  as  to  inform  the  neighborhood 
of  its  exclusive  appropriation,  will  carry  the  possession  to  the  extent  of 
the  title.     Ibid.  539. 

6 — Forcible  entry  and  detainer  cannot  be  maintained  against  one  who  has 
taken  possession  lawfully  of  previously  unoccupied  land,  claiming  title, 
by  another  who  has  invaded  that  possession,  also  claiming  title  to  the 
land,  especially  if  the  first  occupant  entered  with  the  intention  of  making 
useful  improvements,  and  has  shown  an  honest  purpose.     Ibid.  539. 

7 — Title  is  immaterial,  in  a  proceeding-  for  forcible  entry  and  detainer, 
except  to  show  the  extent  of  the  possession .  Deeds  may  be  read  in  evi- 
dence to  prove  boundaries  or  extent  of  possession.     Ibid.  539. 

PRACTICE. 

"^— Where  a  party,  on  the  trial  of  a  suit  upon  a  note,  amends  his  declara- 
tion, by  inserting  that  the  note  "is  without  defalcation  payable  and 
negotiable  at,  "etc.,  it  is  such  a  material  amendment  as  entitles  the 
defendant  to  a  continuance.     0.  $  M.  B.  B.  Co.  v.  Palm  et  al. ,  22. 

2 — The  mode  of  satisfaction  of  a  judgment  against  a  county,  is  that  pro- 
vided by  the  statute,  and  a  direction  of  that  mode  of  satisfaction  in  the 
judgment  is  proper.  Execution  does  not  issue  against  a  count}'.  Ban- 
dolph  county  v.  Balls,  29. 

3 — A  written  opinion  in  the  circuit  court,  in  a  matter  against  a  county, 
where  the  circuit  court  has  original  jurisdiction ,  is  unnecessary     Ibid  29. 

1 — Where  the  complainant  in  a  bill  does  not  waive  the  oath  of  the  respond- 
ent, and  his  answer  is  sworn  to,  a  decree  against  the  answer  will  not 
be  sustained,  unless  the  evidence  in  the  case  contradicts  the  answer. 
Phelps  et  al  v.  White,  41. 

5 — A  writ  of  assistance  should  be  granted  by  the  court.  Bruce  v.  Booney,  67. 

G— If  a  discontinuance  is  claimed,  because  the  plea  answers  but  a  part  of 
the  declaration,  the  objection  must  be  taken  in  the  court  below. 
Stookey  et  al.,  v.  Hughes  et  al.,  55. 

7 — Under  the  twenty-sixth  section  of  the  practice  act  (in  attachment 
suits),  a  declaration  should  be  filed  during  the  return  term,  or  the  de- 
fendant, by  appearing,  may  have  judgment  for  costs,  unless  the  plain- 
tiff designs  to  entitle  himself  to  a  hearing,  in  which  case  it  should  be 
filed  ten  days  before  the  term.      White  v.  Hague,  150. 

S — It  would  seem  to  be  requisite,  if  fchte  party  defendant  desires  to  dismiss 
at  the  return  term,  for  want  of  a  declaration,  in  attachment,  that  a  rule 
should  be  taken  on  the  plaintiff  to  file  one.     Ibid.  150. 
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9 — Tn  an  action  against  Israel  A.  Hurd,  William  C.  Hurd,  and  John  II. 
Neteler,  as  joint  makers  of  a  promissory  note,  a  note  offered  as  evi- 
dence, signed,  "Hards  &  Neteler, "  without  special  averments,  will  not 
authorize  a  judgment,     Hurd  et  al.  v.  Culies  et  al.,  188. 

10 — Where  the  general  issue  is  pleaded,  the  statute  only  dispenses  with 
such  proof  of  the  execution  of  the  instrument  sued  on,  and  of  the  joint 
liability  of  the  defendants,  as  is  consistent  with  the  pleadings.  Ibid. 188. 

11 — A  plea  in  abatement  denying  a  copartnership  by  one  of  several  defend- 
ants, is  not  waived,  by  lus  filing  at  the  same  time  a  plea  of  non-assump- 
sit; these  pleas,  put  in  issue  not  only  the  existence  of  the  partnership, 
but  the  whole  cause  of  action,  and  may  be  tried  as  one  issue.  Stillson 
et  al  v.  Hill,  262. 

12— If,  on  the  return  of  a  writ  of  attachment  showing  a  seizure  of  prop- 
erty, or  service  on  a  garnishee,  the  plaintiff  fails  to  comply  with  a  rule 
to  tile  a  declaration,  the  defendant  will  be  entitled  to  a  judgment. 
Plato  V.  Turrill  et  al. ,  273 

13 — On  a  writ  of  error  a  judgment  will  be  sustained,  if  it  does  not  exceed 
the  damages  laid  in  the  declaration.     Ibid,  273. 

14 — It  is  questionable  in  an  attachment  suit,  whether  any  advantage  can 
be  taken  of  a  variance  between  the  writ  and  declaration,  except  "(where 
the  declaration  counts  upon  different  causes  of  action  from  those  stated 
in  the  affidavit)  in  avoidance  of  the  lien  of  the  attachment.     Ibid.  273. 

15 — A  motion  to  strike  a  declaration  from  the  files  must  be  disposed  of  in 
the  court  below;  and,  on  refusal  and  exception,  it  may  be  considered 
in  this  court.     Ibid.  273. 

16 — Judgments  to  attaching  creditors,  as  against  a  garnishee,  should  only 
go  for  the  satisfaction  of  the  judgments,  and  not  for  whatever  amount 
may  be  owing  from  the  garnishee  to  the  debtor.  The  manner  of  enter- 
ing judgment  in  attachment  cases,  as  stated  in  11  111.  11.  p.  511,  recom- 
mended.    Hitchcock  v.  Watson  et  al .,  289 . 

17 — Where  the  process  from  a  court  of  superior  jurisdiction  is  sent  to  an- 
other county  for  service,  if  exception  is  to  be  taken,  it  should  be  done 
by  motion  at  the  proper  time,  or  bv  plea  in  abatement.  A  plea  in  bar 
goes  to  the  cause  of  action,  and  is  not  the  proper  plea.  Waterman  et 
al.  v.  Tattle  et  al.,  292. 

18 — It  is  not  error  to  proceed  to  render  judgment  at  the  same  term  at 
which  a  declaration  has  been  amended,  if  the  defendant  does  not  ask 
a  continuance  of  the  cause  for  that  reason.  Quartier  v.  University  of 
St.  Mary,  300. 

19 — A  declaration  upon  an  assigned  note  is  sufficient,  which  avers  the 
making  of  the  note,  the  payee,  the  assignment  and  the  non-payment; 
although  the  averments  are  not,  in  all  respects,  such  as  ancient  strictness 
in  pleading  would  require.     Zimmerman  v.  Wead,  for  the  use,  etc.,  304. 

20 — The  averment  that  the  note  is  held  by  the  assignee,  for  the  use  of  an- 
other, is  not  necessary.  That  is  a  fact  with  which  the  defendant  has 
nothing  to  do,     Ibid.  304. 

21 — That  a  declaration  is  signed  in  the  partnership  name  of  attorneys  is 
not  cause  of  error.     Ibid.  304. 

22 — A  similiter  to  a  plea  concluding  to  the  country,  may  be  added  by  the 
defendant,  and  if  the  parties  proceed  to  trial  without  objection,  the 
plaintiff  is  held  by  it;  and  the  defendant  cannot  object  that  the  similiter 
is  unsigned.     McOully  et  al.  v.  Silverburgh,  306. 

23 — In  an  aclion  by  an  administrator  against  three,  if  one  pleads  a  separate 
plea  of  set-off  against  the  administrator  in  person,  it  may  be  treated  as 
a  nullity,  and  it  is  no  objection  that  the  court  proceeded  to  the  trial  of 
the  case  without  an  issue  upon  such  a  plea.  If  a  verdict  should  be 
found  in  favor  of  such  a  plea  it  should  be  disregarded  in  the  rendition 
Of  the  judgment.     Ibid.  306. 

24 — Where  a  statute  expressly  gives  costs  to  a  successful  party,  it  is  erron- 
eous to  divide  them.     Town  of  St.  Charles  v .  O"1  Mailey    407.  x 

25 — Where  the  parties  to  the  action,  and  between  whom  the  issue  was 
tried,  appear  from  the  declaration  and  plea,  but  there  is  a  misstatement 
of  the  names  of  some  of  the  parties  defendant,  in  parts  of  the  record 
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and  in  the  judgment  order,  the  judgment,  for  that  reason,  will  not  be 
reversed..     Frisk  et  al.  v.  Schroyer,  416. 

26 — Such  mistake  being-  apparent  on  the  record,  is  amendable  at  any  time , 
either  in  the  court  where  the  decree  remains,  or  in  that  to  which  it  is 
appealed.  But  the  better  practice  is  to  apply  to  the  court  where  the 
error  occurred,  to  have  the  record  amended.     Ibid.  416. 

27 — Instructions  in  the  nature  of  a  motion  in  arrest,  striking  at  the  suffici- 
ency of  the  alleged  cause  of  action,  may  perhaps  be  sanctioned  in 
practice.     Ibid.  416. 

28 — Recoupment  of  damages  may  be  allowed  under  a  plea  of  the  general 

issue.     Babcock  v.  Trice,  420. 
29— A  party  cannot  have  the  depositions  taken  by  his  opponent  suppressed, 

for  want  of  full  answers  by  the  witnesses  to  his  interrogatories.     Cole 

V.  Chateau  et  al.,  439. 

30 — A  party  need  not  give,  in  his  notice  to  sue  out  a  dedimus,  the  name 

•    of  the  commissioner.     Ibid.  439. 

31— The  indorsement  of  the  names  of  the  parties,  is  directed  by  the  statute 
on  the  return  of  depositions;  but  an  omission  to  do  so,  unless  injury 
arises  from  the  neglect,  will  not  be  fatal.     Ibid.  4.39. 

32 — Upon  affidavits  for  continuance  the  question  is  as  to  diligence,  each 
case  depends  upon  the  particular  circumstances  shown,  and  if  they 
bring  the  applicant  within  the  rule,  it  would  be  error  to  refuse  the  con- 
tinuance.    Ibid,  439. 

PRACTICE  IN  COOK  COUNTY. 

] — All  intendments  will  be  in  favor  of  the  legality  of  theproceedings'when 
they  depend  upon  matters  of  fact,  unless  their  existence  is  denied  by 
bill  of  exceptions.     Rich  v.  Hathaway,  548. 

2 — The  service  and  notice  of  an  intended  motion  or  step  in  a  cause,  at  a. 
vacation  term,  is  not  a  matter  of  record.  Their  absence  trom  the  re- 
cord is  no  evidence  that  notice  was  not  given.     Ibid.  548. 

3 — A  party  in  court,  to  dispose  of  a  demurrer,  must  take  notice  of  the 
orders  of  the  court  following  thereupon .     Ibid.  548. 

4 — A  refusal  to  set  aside  a  default  will  not  be  revised,  unless  the  discretion 
of  the  court,  in  doing  so,  has  worked  gross  injustice.     Ibid.  548. 

5 — A  simple  averment  of  merits  in  a  defense  is  not  sufficient;  the  grounds 
of  the  defense  should  be  stated.     Ibid.  548. 

6 — "A  defendant  in  the  common  pleas  court  may  plead  at  any  time  be- 
fore default  is  asked;  a  default  cannot  be  taken  out  of  term. ' '  Cook  v. 
Forest,  5S1. 

See  Pleading,  3,4. 

PRESUMPTION. 

1 — Every  man  will  be  presumed  to  be  sane  until  the  contrary  is  proved  r 
and  the  burden  of  proof  lies  upon  the  party  who  alleged  insanity* 
Menkins  v.  Lightner,  282. 

2 — When  insanity  is  established  to  have  existed,  it  will  be  presumed  that 
it  continues,  until  the  presumption  is  overthrown  by  proof,  which  must 
be  made  by  the  party  who  alleges  a  restoration  to  reason.    Ibid.  282. 

3 — When  the  government  has  issued  two  patents  for  the  same  tract  of 
land,  the  elder  patent  is  conclusive  evidence  of 'title,  unless  it  was  ob- 
tained by  fraud,  or  the  government  had  not  title,  or  its  agent  no  au- 
thority to  sell.      Gamer  et  al.  v.  Willett,  455. 

4 — Courts  of  equity  may  establish  the  right  of  a  junior  patent,  founded 
on  a  prior  equity.     Ibid  455. 

5— A.  filed  affidavits  for  pre-emption  to  a  tract  of  land,  at  the  Springfield 
land  office,  on  the  13th  of  May,  1831,  paid  the  purchase  money  and 
entered  the  land  at  the  same  on  the  21st  of  May,  1832,  received  his  pat- 
ent on  the  1st  of  November,  1839.  By  act  of  Congress  of  the  19th  of 
October.  1831  the  tract  in  dispute  was  included  in  a  new  land  district,. 
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and  B.  obtained  a  patent  therefor,  dated  the  20th  of  January,  1853: 
Held,  that  the  act  of  the  land  officers  is  presumptive  evidence, 
that  there  was  good  cause  for  not  allowing  the  pre-emption  as  required 
by  the  pre-emption  act  of  May,  1830,  and  that  the  title  of  A.  was  con- 
firmed by  the  act  of  congress  of  the  2d  of  July,  1836.     Ibid.  455. 

6 — In  support  of  rights  claimed  and  enjoyed  without  interruption  for 
twenty  years,  the  law  will  presume  all  debts  and  demands  to  have  been 
satisfied.     McCoy  v.  Morrow,  519. 

7— Land  which  is  a  part  of  the  alternate  sections  granted  to  the  state,  for 
the  construction  of  the  Illinois  Central  Railroad,  is  not  subject  to  pre- 
emption.     Walker  et  al.,  V.  Hedrick,  570. 

PRINCIPAL  AND  AGENTS. 

1— A  clerk  who  sells  goods,  keeps  books,  and  assists  generally,  under 
the  supervision  of  his  employer,  has  not,  from  the  fact  of  his  employ- 
ment, authority  to  purchase  goods  abroad,  on  the  credit  and  account 
of  his  principal.     Doan   et  al.,v.  Duncan,  96. 

2 — Onty  such  powers  are  presumed  to  be  confided  to  a  clerk  as,  in  view 
of  the  usual  course  of  trade,  are  necessarily  and  usually  exercised  by 
other  clerks,  in  the  same  line  of  business,  and  as  are  adapted  to  the 
purposes  of  his  employment.     Ibid.  96. 

3 — An  agency  by  parol  will  authorize  the  agent  to  execute  a  written  lease 
without  seal,  for  four  years,  in  the  name  ot  and  for  his  principal;  and 
such  a  lease  will  be  good  under  the  statutes  of  this  state  concerning 
frauds  and  perjuries,  and  regulating  conveyances.  Lake  v.  Campbell, 
106. 

4 — The  lease  needs  not  a  seal,  nor  acknowledgment  and  recording,  to 
give  it  validity  between  the  parties.     Ibid.  lOo. 

5 — Persons  acting  in  a  fiduciary  capacity  must  act  for  their  principals 
alone,  and  they  cannot  become  purchasers  at  sales  made  by  themselves, 
or  their  purchases  are  voidable.     Wickliffw.  Robinson,  145. 

6 — If  a  sheriff  shall  purchase  at  a  sale  made  by  himself  it  will  be  void, 
although  another  may  be  jointly  interested  in  the  purchase.    Ibid.  145. 

7 — An  agent  or  trustee  who  liquidates  or  pays  off  a  debt  for  his  principal, 
or  cestui  que  trust,  for  a  less  sum  than  was  owing1,  is  accountable  for  any 
residue  in  his  hands  given  for  the  purpose.  Hitchcock  v.  Watson  et  al., 
289. 

8 — A  principal  is  only  responsible  for  the  purchases  of  his  agent  when  he 
authorizes  him  to  make  the  purchase,  or  when  he  permits  him  to  make 
purchases,  knowing  that  the  seller  parts  with  his  property  on  the  res- 
ponsibility of  his  principal,  and  not  on  the  credit  of  the  agent.  Pomeroy 
et  al.,  v.  Roberts,  294. 

PROCESS. 

1 — A  writ  of  assistance  should  be  granted,  not  by  the  clerk,  but  by  the 
circuit  court,  on  hearing  of  the  facts.     Bruce  v.  Roney  et  al.,  67. 

PROMISSORY   NOTE. 

1 — The  law  implies  authority  in  one  partner  to  execute  notes  in  the  name 
of  the  co-partnership  only  where;  from  the  nature  of  the  partnership, 
the  authority  is  necessary  for  the  success  of  its  business,  or  where  the 
exercise  of  the  power  is  according  to  usage  and  custom.  Gray  v. 
Ward,  32. 

2— A.,  B.  and  C.  held  jointly  two  shares  in  a  joint  stock  company, 
created  for  digging  tunnels,  acting  together  without  any  express  un- 
derstanding as  to  their  relations  to  each  other;  B.  bought  out  the 
interest  of  C,  and  gave,  therefor,  a  note,  signed  A.  &  Co.  A.  not 
knowing  anything  of  the  transaction,  nor  approving  it  at  anytime: 
Held,  That  A.  was  not  liable  on  the  note.     Ibid.  32. 

3— A  plea  to  an  action  upon  a  promissory  note,  which  avers  a  part 
failure  of  consideration,  because  the  note  was  given  for  a  lot 
of  land,  the  boundaries  of  which  were  indicated;  that  the  land 
was  free  from  incumbrance,  and  the  title  to  it  perfect  in  the  vendor , 
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but  that  streets  and  alleys  had  been  platted,  which  diminished  the 
quantities  of  the  lot,  is  obnoxious  to  a  demurrer.  Stookey  et  al . ,  v. 
Hughes,  55. 

4 — In  such  a  case,  while  parol  evidence  is  admissible  to  connect  the  note 
with  the  conveyance  of  the  land,  to  show  that  they  constitute  but  one 
contract,  the  purchaser  will  be  driven  to  the  covenants  in  his  deed  for 
redress,  unless  he  niiy  recoup  in  the  action  upon  the  note,  by  showing 
that  the  covenants  have  been  broken;  but  a  parol  contract  cannot  be 
set  up  in  defence  of  the  note.     Ibid.  55. 

5 — A  party  is  not  permitted  to  impeach  the  consideration  of  a  note,  given 
by  him  to  settle  an  attachment  suit  against  another,  by  showing  that 
the  person  who  brought  the  suit  had  not  any  cause  oi  action.  Sigsworth 
V.  Coulter,  204. 

6 — The  pendency  of  a  suit,  upon  a  claim  or  demand  made  in  good  faith, 
forms  a  good  consideration  lor  a  compromise,  and  will  support  a  note 
given  therefor.     Ibid.  204. 

7 — A  note  given  in  the  name  of  Moses  to  Morris  P.  S. ,  which  is  still  legi- 
ble, though  somewhat  marked,  and  reads  as  originally  designed,  was 
properly  considered  by  the  court  in  estimating  and  finding  its  judgment. 
McCully  et  al.  v.  SUverburgh,  306. 

8 — A  plea  to  an  action  upon  a  promissory  note,  in  the  hands  of  a  mala  fide 
assignee,  which  avers  that  the  note  was  given  for  a  horse,  which 'the 
payee  warranted,  and  that  the  horse  did  not  answer  the  warranty, 
Avhereby  the  defendant  sustained  damage,  etc. ,  ottering  to  set  oft',  etc., 
is  good.     Griffin  v.  Ketchwn,  392. 

9 — The  liability  of  a  guarantor  does  not  depend  upon  the  dilligence  used 
in  prosecuting  the  maker  of  a  note.     Rich  v.  Hathaicay,  548. 

10 — A  guarantor,  signing  a  note  at  its  inception,  adopts  the  consideration 
of  the  note  as  the  consideration  for  his  guaranty.     Ibid.  54S. 

INDORSER  AND  INDORSEE. 

See  Pleading,  3. 

PROTEST. 

See  Bank. 

PUBLIC  ACTS  AND  RECORDS. 
Purchaser  bona  fide.   Who?   347.     See  Records,  1. 

PUBLIC  ROADS. 

See  Highways  and  Streets  . 

RAILROADS. 

1 — A  suit  in  indebitatus  assumpsit  for  money  due  on  installments  for  sub- 
scriptions to  railroad  stock,  against  a  member  of  the  corporation,  will 
authorize  a  recovery .     Peake  v.  Wabash  R.R.  Co.,  88. 

2 — The  subscription  book,  with  the  orders  of  the  company  requiring  pay- 
ment, are  competent  evidence  under  the  general  count.  Actual  notice 
of  the  calls,  nor  demand  of  payment,  need  be  proved.     Ibid.  88. 

3 — The  secretary  of  the  company,  although  a  stockholder,  is  a  competent 
witness  to  identify  the  books  of  organization  and  records  of  the  com- 
pany; but  for  general  purposes  stockholders  cannot  be  called  as  wit- 
nesses for  the  corporation.     Ibid.  88. 

4 — The  books  of  the  company,  showing  its  organization,  are  competent 
evidence  for  that  purpose.     Ibid.  ^. 
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5 — Where  the'title  of  a  law  is  "The  Wabash  Valley  Railroad  Company," 
hut  is  called,  in  the  body  of  the  act '  "The  Wabash  Railroad  Company, ' ' 
a  suit  in  the  name  of  the  latter  is  proper.  The  insertion  of  the  word 
[ilvalley,,~\  in  brackets,  by  the  secretary  ot  state,  does  not  change  the 
name  of  the  company.  Instruments  in  writing  are  not  void  because  made 
to  a  party  by  a  wrong  name;  the  error  may  be  explained  and  avoided 
by  averments  and  proof.     Ibid.  88. 

6 — Where  a  written  instrument  is  notdeclared  on,  but  indebitatus  assump- 
sit is  brought  to  recover  upon  a  subscription  to  stock,  proof  of  the  sub- 
scription is  necessaay,  but  for  this  purpose  a  stockholder  is  incompetent. 
Ibid,  88. 

7 — The  verdict  of  a  jury  impanneied  to  assess  the  value  of  a  lot  sought  to 
be  condemned  lor  depot  purposes  by  a  railroad  company,  unless  it  is 
manifestly  against  the  evidence,  wuTnot  be  disturbed.  Ill  $  Wis.  R. 
R.  Co.  V.  Vln  Horn,  257. 

8 — Land  and  city  lots  have  no  standard  value;  and  to  arrive  at  their 
proper  valuation,  it  is  right  to  take  the  opinions  of  witnesses,  and  to 
hear  the  facts  upon  which  such  opinions  are  founded.     Ibid,  257. 

9 — Cases  cannot  be  maintained  against  a  corporation  for  injuries  willfully 
and  intentionally  committed  b3r  its  servants,  and  not  occasioned  in  the 
course  of  their  employment  in  the  pursuit  of  their  regular  business. 
III.  Central  R.  R.  Co.  v.  Downey,  259. 

10 — The  principal  is  liable  for  the  want  of  skill,  negligence  or  carelessness 
of  the  servant,  in  an  action  on  the  case.     Ibid,  259. 

11 — In  an  action  against  two  railroad  corporations,  if  the  judgment  is 
against  both,  without  any  proof  to  justify  a  finding  as  to  one  ot  them, 
it  will  be  reversed.    -£.  B.  $  Q.  R.  R.  Co.  et  al.\.  Coleman  et  al.,  297. 

12 — The  admissions  of  the  president  of  a  corporation,  made  in  the  execu- 
tion of  his  duties,  about  the  business  ol  the  company,  within  the  scope 
of  the  authority  usually  exercised  by  him,  will  be  evidence  against  the 
corporation.  The  ordinary  affairs  of  a  corporation,  such  as  custom  has 
imposed  upon,  or  necessity  requires  of  the  president  of  a  corporation, 
may  be  performed  by  him  without  express  authority.     Ibid,  297. 

13 — Appraisers  for  the  condemnation  of  land ,  for  the  use  of  the  Galena  and 
Chicago  Union  Railroad  Company,  receive  but  one  appointment,  and 
when  once  sworn  under  it,  their  proceedings  will  be  valid ,  although  they 
may  be  directed  to  make  a  re-appraisal.  Low  v.  Galena  and  Chicago 
Union  R.  R.  Co.,  324. 

14 — The  act  requiring  a  copy  of  the  appointment  of  the  appraisers  to  be 
recited  in  the  report  will  be  complied  with,  if  the  appointment  is  attached 
to  the  report  and  is  made  a  part  of  it.     Ibid,  324. 

15 — The  power  of  the  company  to  condemn  land  for  a  paint  shop,  etc.,  is- 
recognized.     Ibid,  324. 

16 — Railroad  charges  for  freight  and  passengers  must  be  uniform,  without 
favor  or  prejudice  of  the  several  classes  established  by  the  company. 
These  may  be  changed  from  time  to  time,  at  the  pleasure  of  the  com- 
pany.     C.'B.  #  q.  R.  R.  Co.  v.   Parks,  460. 

17 — Passengers  who  neglect  to  purchase  tickets  at  stations,  before 
embarking  on  cars,  may  be  charged  additional  fare,  it  proper  conve- 
niences and  facilities  are' furnished  them  for  procuring  tickets.  Ibid.  460. 

18 — If  a  passenger  on  a  railroad  pays  only  from  one  station  to  another, 
without  a  ticket,  he  may  be  compelled  to  pay  an  extra  charge  at  each 
station,  as  a  new  contract  between  the  company  and  the  passenger  is 
thus  made  at  each  station .     Ibid.  460. 

19— If  a  passenger  refuses  to'pay  the  fare  required  by  the  tariff  of  the  rail- 
road company,  he  may  be  tjected  from  the  cars  at  any  regular  station, 
not  elsewhere.     Ibid.  460. 

20— Although  a  party  who  is  ejected  from  a  car  elsewhere  than  at  a  station , 
for  non-payment  of  fare,  sustains  an  injury,  for  which  he  may  bring  an 
action,  yet,  where  there  is  no  improper  conduct  on  the  part  of  the 
agents  of  the  company,  nor  any  peculiar  circumstances  to  justify  it,  a 
thousand  dollars  will  be  held  to  be  excessive  damages  tor  the  act. 
Ibid.  460. 
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21 — Railroad  companies,  as  common  carriers,  must  furnish  reasonable 
and  ordinary  facilities  for  transportation,  such  as  will  meet  the  ordinary 
demands  of  the  public;  but  they  are  not  bound  to  provide  in  advance 
for  or  anticipate  an  unusual  influx  of  freight.  Galena  and  Chicago 
Union  R.  R.  Co. ,  V.  Rae  et  al. ,  488. 

22 — An  honest  and  fair  effort  to  aid  the  public  in  the  prosecution  of  busi- 
ness, by  furnishing  such  facilities  as  are  best  calculated  for  that  pur- 
pose, is  required  of  railroad  companies;  but  if  they  shall,  from  a 
pressing  cause,  take  grain  from  wagons  or  boats,  while  grain  remained 
for  shipment  in  private  warehouses,  acting  in  good  faith,  and  without 
partiality  or  oppression,  they  will  not  thereby  incur  liability.     Ibid.  488. 

23 — A  Railroad  company  will  be  liable  for  fraud  or  negligence  of  its  ser- 
vants, in  the  course  of  their  employment;  and  if  such  servants,  by 
reason  of  bribes  or  other  improper  motives,  give  preference  to  one 
person  over  another,  the  company  may  be  held  liable  for  damages  and 
injuries  thereby  sustained.     Ibid.  488. 

21 — Such  company  must  use  proper  diligence  in  the  transportation  of 
freight,  or  answer  in  damage,  unless  it  can  discharge  itself  by  a  proper 
excuse  for  the  delay.  Railroad  companies  must  receive  freight  accord- 
ing to  its  usage  and  custom;  and  if  a  company  has  been  used  to  run 
cars  upon  a  side  track  to  a  private  warehouse,  to  receive  freight,  a 
readiness  to  deliver  freight  at  such  warehouse  would  impose  on  the 
company  the  duty  to  take  the  freight  therefrom.   .  Ibid.  48S. 

25 — A  tender  or  readiness  to  pay  freight  should  be  proved,  in  an  action 
against  the  company,  for  non-transportation  or  delay  in  transportation. 

26 — A  company  has  a  lien  for  freight  charges,  and  can  withold  the  deliv- 
ery until  payment.     Ibid.  488. 

27 — Pre-pay ment  of  freight  may  be  demanded;  but,  in  omitting  such 
demand,  a  company  would  be  bound  to  transport  freight  according  to 
its  custom,  and  slight  evidence  of  a  willingness  to  pay  will  be  sufficient. 
Ibid.  488. 

28 — If  grain  was  not  delivered  at  its  destination  in  a  reasonable  time,  for 
any  fault  of  the  common  carriers,  the  measure  of  damages  is  the  differ- 
ence in  the  value  of  the  grain,  at  such  destination,  when  it  was,  in  fact, 
delivered,  and  when  it  should  have  been,  in  the  usual  course  of  trans- 
portation.    Ibid.  488. 

29 — If  the  company  wrongfully  refused  to  carry,  the  measure  of  damage 
is  the  difference*  in  the  price  between  the  two  points  of  shipment  and 
destination,  when,  if  carried,  it  should  have  reached  its  destination, 
and  its  value  at  the  place  whence  it  should  have  been  taken,  including 
the  necessary  expense  of  storage,  deterioration,  etc. ,  [deducting  the 
reasonable  expense  of  transportation.     Ibid.  4S8. 

30 — Land  which  is  a  part  of  the  alternate  sections  granted  to  the  state,  for 
the  construction  of  the  Illinois  Central  Railroad,  is  not  subject  to  pre- 
emption.     Walker  et  al.\.  Hcdrick,  570. 

See  Corporations,  1  and  2. 

RECOGNIZANCE. 

1 — A  recognizance  which  sets  out  the  offence  in  the  language  of  the 
statute,  will  be  held  sufficient,  and  in  a  proceeding  upon  it  by  scire 
facias,  the  omissions  of  the  record  may  be  supplied  by  proper  aver- 
ments.    The  People  v.Baughman,  152. 

2 — A  recognizance  is  not  vitiated  because  it  is  taken  for  a  less  sum  than  is 
indorsed  on  the  writ.     ChumaseroV.  The  People,  405. 

3 — A  recognizance  is,  of  itself  evidence  that  it  was  taken  under  the  direc- 
tion of  the  court.     Ibid.  405. 

4 — An  indictment  need  not  be  set  out  in  a  scire  facias  upon  recognizance 
forfeited.     Ibid.  405. 

5 — A.  scire  facias  sued  out  against  principal  and  surety  is  several  in  its 
effects  upon  each,  as  is  also  the  judgment  and  execution  upon  it. 
Ibid.  405. 
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*8 — A  scire  facias  is  not  joined  because  it  includes  several  parties,  who  have 
entered  into  the  same  recognizance.  It  is  sufficient  if  the  recognizance 
is  followed.  The  judgment  will  only  be  awarded  according-  to  the  force 
and  effect  of  the  recognizance.    Ibid.  405. 

"7 — If  a  recognizance  recites  that  a  person  had  been  arrested  and  charged 
'with  stealing  from  the  store'  of  certain  parties,  it  will  sufficiently  describe 
an  offense  to  authorize  a  judgment  upon  a  scire  facias.  Young  et  al.  v. 
People,  566. 

S — The  same  particularity  and  technical  accuracy  is  not  required  on  war- 
rants, mittimuses  and  recognizances,  as  in  indictments.     Ibid.  566. 

9 — It  will  be  intended  that  the  language  used,  was  not  in  reference  to  the 
personal  manner  of  the  party  in  leaving  the  store,  but  in  reference  to 
crime  committed.     Ibid.  566. 

RECORD. 

1 — A  foreign  record  to  be  admitted  in  proof,  as  against  an  estate,  should  be 
authenticated  as  directed  by  the  act  of  congress.     Baker  v.  Brown,  91. 

2 — If  a  court  has  jurisdiction  of  the  person  and  of  the  cause  of  action,  its 
judgment  whether  foreign  or  domestic,  will  be  conclusive  upon  the 
parties.     Hortonx.  Critchfield,  133. 

3 — Where  a  party  was  sued  and  appeared  before  a  justice  of  the  peace  in 
Ohio,  and  there  successfully  defended,  and  the  suit  was  taken  by  appeal  to 
the  common  pleas,  without  any  service  upon  or  notice  to  the  defendant, 
in  which  court  a  judgment  was  obtained  against  him ;  it  will  be  presumed 
that  the  common  pleas  of  Ohio  had  jurisdiction.     Ibid.  133. 

4 — It  will  be  presumed  that  a  court  which  pronounces  a  judgment  has  ju- 
risdiction, unless  the  fact  is  shown 'to  be  otherwise.     Ibid.  133. 

5 — A  party  may  show,  that  an  appeal  would  not,  without  a  new  summons 
continue  a  cause  in  court,  and  then  he  may  go  behind  the  judgment, 
and  into  the  merits  of  the  indebtedness.     Ibid.  133. 

6 — In  proceedings  before  a  justice  of  the  peace,  it  need  not  appear  whether 
the  judgment  was  for  debt  or  damages.     Ibid.  133. 

7 — Where  the  court  below  decides  a  case  upon  facts  known  to  it,  the  record 
must  set  forth  sufficient  of  those  facts  to  sustain  the  decree.  Trenchard 
V.    Warner,  142. 

RECOUPMENT. 

1 — Recoupment  of  damages  may  be  allowed  under  a  plea  of  the  genera 
issue.     Babcock  v.  Price,  420. 

REDEMPTION  FROM  SALE. 

1 — A  proceeding  to  enforce  a  mechanic's  lien  is  governed  by  the  rules  ap- 
plicable to  suits  in  equity,  and  the  decree  has  the  same  effect  and  may 
be  executed  as  other  decrees.     West  et  al.  v.  Fleming,  248. 

2 — The  statute  which  allows  redemptions  from  sale  on  execution,  and 
under  decrees  directing  the  sale  of  mortgaged  lands,  does  not  extend  to 
decrees  for  sale  under  mechanic's  liens.     Ibid,  248. 

RELEASE. 

1 — It  one  of  two  joint  debtors  is  released  by  his  creditor,  the  effect  of  the 
release  will  be  to  discharge  both.     Rice  v.  Webster  et  al.,  331. 

'2 — A  release  of  one  of  two  joint  debtors  with  a  reservation  of  the  right  to 
proceed  against  the  other,  will  be  a  discharge  of  both.     Ibid.   331. 

3— A .  stipulated  with  B . ,  who  with  C .  was  his  joint  debtor,  for  a  consider- 
ation, to  release  him  from  all  liability  under  legal  process,  so  far  as  A. 
legally  might,  without  discharging  C . ,  and  expressly  reservingall  claim 
and  recourse  against  C. :  Held,  That  such  condition  is  repugnant  to  the 
contract,  and  void,  and  that  B.  and  C.  are  both  released.     Ibid.  331. 
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RESULTING  TRUSTS. 

See  Trusts  and  Trustees.    See  Limitations,  4. 

REMITTITUR. 

1 — After  judgment  lias  been  rendered  and  the  court  has  adjourned,  it  is 
too  late  to  cure  the  error  of  a  jury  in  making  up  a  verdict,  by  a  remittitur- 
s' the  excess  of  damages.  And  an  entry  of  a  credit  upon  the  judgment  by 
a  subsequent  order  of  Che  court,  cannot  have  the  same  legal  effect  as  a  re.. 
mittitur.     Rowan  et  al.  v.  The  People,  159. 

REPLEVIN. 

1 — In  action  upon  a  replevin  bond,  the  right  of  the  defendant,  in  the  action 
of  replevin,  to  possession  and  a  return  of  the  property,  will  be  consider- 
ed as  adjudicated,  and  a  plea  which  attempts  to  re-examine  these  mat- 
ters is  bad.      Warner  X.  Matthews,  8A. 

2 — The  general  ownership  of  property  is  not  necessarily  determined  in 
replevin;  but  the  right  of  possession  is.     /6m!.  S3. 

3 — It  a  party,  in  assertion  of  a  supposed  right,  and  without  fraud,  or  as 
a  mere  stranger  replevies  property,  which  is  adjudged  to  belong  to  the 
defendant  in  replevin,  the  measure  of  damages,  in  a  suit  upon  the  replev- 
in bond,  is  not  necessarily  the  value  of  the  property  replevied,  but 
what  has  been  lost  to  the  defendant  in  replevin,  or  what  amount  he  is 
injured  by  the  failure  to  return  the  property.  To  this  end,  his  interest 
in  the  property  is  material  to  the  issue.     Ibid.  S3. 

4 — A  party  who  consents  that  grain  left  with  a  warehouseman ,  may  be  put 
in  bulk,  with  other  grain,  with  the  understanding  that  he  should  receive 
alike  quantity  and  quality,  cannot  maintain  replevin  for  the  grain.  Low 
V.  Martin,  286. 

5 — If  the  intermixture  of  grain  was  without  consent,  or  was  the  wrongful 
act  of  the  warehouseman,  so  that  thereby  identity  could  not  be  estab- 
lished, it  would  be  otherwise.     Ibid.  286. 

6 — It  there  is  a  confusion  of  goods  by  reason  of  intermixture,  so  thateach 
party  cannot  distinguish  his  own,  each  will  have  a  proportionate  prop- 
erty in  the  whole.  Replevin  lies  lor  specific  property,  not  for  an  undi- 
vided interest  or  share.     Ibid.  286. 

RETURN  OF  SHERIFF. 

1 — A  service  of  process  must  be  made  strictly  according  to  the  statute,  and 
so  shown  by  the  return  of  the  officer,  or  the  court  will  not  have  juris- 
diction of  the  person.     Boylandv.  Boy  land,  551. 

2 — A  return  which  shows  that  the  process  was  served  by  leaving  the  same 
at  the  house  of  another  person,  with  a  female  white  person,  etc.,  "said 
place  being  designated'1''  by  plaintiff,  is  insufficient.     Ibid.  obi. 

3 — A  defective  service  or  return  will  not  be  cured  by  a  recital  in  the  decree^ 
Ibid.  551. 

RIGHT   OF  WAY. 

1 — The  verdict  of  a  jury  inipanneled  to  assess  the  value  of  a  lot  sought  to 
be  condemned  for  depot  purposes  by  a  railroad  company,  unless  it  is 
manifestly  against  the  evidence,  will  not  be  disturbed:  The  Illinois  and 
Wisconsin  li.  R.   Co.  v.    Von  Horn,  257. 

2 — Land  and  city  lots  have  no  standard  value:  and  to  arrive  at  their  prop- 
er valuation,  it  is  right  to  take  the  opinion  of  witnesses,  and  to  hear  the 
facts  upon  which  such  opinions  are  founded.     Ibid.  257. 

3 — Appraisers  for  the  condemnation  of  land  for  the  use  of  the  Galena  and 
Chicago  Union  Railroad  Company,  receive  hut  one  appointment,  and 
when  once  sworn  under  it,  their  proceedings  will  be  valid,  although 
they  may  be  directed  to  make  a  re-appraisal. '  Low  v.  Galena  andChicago 
Union  R.  R.   Co..  324. 
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4 — The  act  requiring  a  copy  of  the  appointment  of  the  appraisers  to  be  re- 
cited in  the  report,  will  be  complied  with,  if  the  appointment  is  attach- 
ed to  the  report,  and  is  made  a  part  of  it.     Ibid.  324. 

5 — The  power  of  the  company  to  condemn  land,  for  a  paint  shop,  etc., is  re- 
cognized.  Conclusions  of  fact  cannot  be  inquired  into  upon  certiorari. 
Ibid.   324. 

SCIRE  FACIAS. 

1 — A  recognizance,  which  sets  out  the  offense  in  the  language  of  the  statute 
will  be  held  sufficient,  and  in  a  proceeding  upon  it  by  scire  facias,  the  omis- 
sions of  the  record  may  be  supplied  by  proper  averments.  People  v. 
Baughman,  152. 

2 — A  recognizance  is  not  vitiated  because  it  is  taken  for  a  less  sum  than  is 
indorsed  on  the  writ.     Chumasero  v.   The  People,  405. 

3 — A  recognizance  is,  of  itself,  evidence  that  it  was  taken  under  the  di- 
rection of  the  court.     Ibid.  405. 

4 — An  indictment  need  not  be  set  out  in  a  scire  facias  upon  recognizance 
forfeited.     Ibid.  405. 

5 — A  scire  facias  sued  out  against  principal  and  surety  is  several  in  its  f  fleets 
upon  each,  as  is  also  the  judgment  and  execution  upon  it.     Ibid.  405. 

6 — A  scire  facias  is  not  joint  because  it  includes' several  parties,  who  have- 
entered  into  the  same  recognizance.  It  is  sufficient  if  the  recognizance 
is  followed.  The  judgment  will  only  be  awarded  according  to  the  force 
and  effect  of  the  recognizance.     Ibid.  405. 

7 — If  a  recognizance  recites  that  a  person  had  been  arrested  and  charged 
"with  stealing  from  the  store"  of  certain  parties,  it  will  sufficiently  de- 
scribe an  offense  to  authorize  a  judgment  upon  a  scire  facias.  Young 
et  al.  V.  People,  566. 

8 — The  same  particularity  and  technical  accuracy  is  not  required  on  war- 
rants, mittimuses  and  recognizances,  as  in  indictments.     Ibid.  566. 

9 — It  will  be  intended  that  the  language  used,  was  not  in  reference  to 
the  personal  manner  of  the  party  in  leaving  the  store,  but  in  reference 
to  a  crime  committed.     Ibid.  566. 

SERVANTS. 

See  Apprentice.     See  Corporations,  3,  4. 

SERVICE  OF  PROCESS. 

1 — A  service  of  process  must  be  made  strictly  according  to  the  statute, 
and  so  shown  by  the  return  of  the  officer,  or  the  court  will  not  have 
jurisdiction  of  the  person.     Boy  land  v.  Boyland,  551. 

2 — A  return  which  shows  that  the  process  was  served  by  leaving  the  same 
at  the  house  of  another  person,  with  a  female  white  person,  etc.,  "■said 
place  being  designated'''  by  plaintiff",  is  insufficient.     Ibid.   551. 

3 — A  defective  service  or  return  will  iiot  be  cured  by  a  recital  in  the  de- 
cree.   Ibid.  551.  „__ 

SET-OFF. 

1 — In  an  action  by  a  third  indorsee  against  the  maker  of  a  note,  the  de- 
fendant cannot  plead  a  set-off  against  one  of  the  intermediate  endorsers. 
Root  v.  Irwin,  147.       . 

SHERIFF. 

1 — A  sale  to  be  satisfied  in  fees  is  irregular.     Stoker  v.  Greenup,  27. 
2 — A  sheriff' cannot  purchase  at  a  sale  made  by  himself.    Wiekiiffy,  Robin- 
ton,  145. 

tee  Service  op  Process.     See  Subpolxj  . 
40 
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SHERIFF'S  SALE  AND  DEED. 

1 — In  April,  1842,  A.  recovered  a  judgment  against  B.  and  C,  in  the 

-  circuit  court  of  which  B.  was  clerk;" in  September  following,  D.  re- 
ceived a  judgment  against  the  same  parties;  D.  was  induced  by  B.  and 
C.  to  bid  off  certain  real  estate  at  a  sale  by  the  sheriff  without  notice, 
the  defendants  consenting,  for  which  real  estate  he  afterward  increased 
his  bid  to  satisfy  his  judgment,  and  took  a  deed.  A.  subsequently  had 
the  same  real  estate  sold  in  a  similar  manner,  and  bid  it  in  and  took  a 
deed  from  the  sheriff.  On  a  bill  filed  by  I). ,  it  was  Held,  That  the  sale 
to  D.  should  be  set  aside,  and  that  he  should  have  execution  to  recover 
his  debt,  B.  andC.  having  concealed  the  prior  lien  from  him  and  his 
attorney,  and  had  thereby  induced  him  to  purchase  the  land  in  satisfac- 
tion of  his  judgment,  which  land  was  subsequently  held  by  others  by 
force  of  the  prior  judgment.     Aorston  etal.  v.  Ridgway  et  al.,  21. 

2 — A  plaintiff  who  is  present  at  a  sheriff1' s  sale  of  land  decrying  the  title  of 
the  defendant ;  if  he  afterward  acquires  the  same  land  from  a  deputy 
sheriff  to  whom  it  was  sold  for  ten  dollars,  to  be  satisfied  by  his  lees 
due  for  previous  services  rendered  in  the  same  suit,  will  not  be  consid- 
ered a  bona  fide  purchaser.'  In  such  a  case  where  the  defendant  ne- 
glected to  redeem,  and  rested  a  long  time  without  seeking  redress,  the 
parties  being  old  litigants,  the  court  will  compel  each  to  do  equity. 
Stokerv.  Greenup  etal.,  27. 

3 — A  sale  to  a  deputy  sheriff  to  be  satisfied  in  his  fees  is  irregular,  the  pro- 
ceeds of  the  sale  should  lie  money,  to  be  divided  among  all  those  hav- 
ing rights  therein.     Ibid,  27. 

4 — Land  sold  under  execution  should  be  ottered  in  parcels;  a  sale  of  one 
hundred  and  sixty  acres  in  mass  for  ten  dollars,  will  not  be  approved. 
Ibid,  27. 

SPECIAL  TAXES. 

Shu  Assessments. 

SPECIFIC  PERFORMANCE . 

1 — A  sued  B,  in  attachment  to  recover  money  paid  for  land  which  B.  had 
promised  to  convey,  and  for  which  he  had  been  paid  three  years  prior. 
B.  sought  to  perpetually  enjoin  the  suit  :  Held,  That  B,  should  show 
an  oiler  to  perl orm  according  to  the  terms  and  conditions  of  his  contract, 
orgive  someexcuse  forhis  failure  and  delay,     Anderson  v.  Frye,  !)4. 

2 — A  party  seeking  relief  in  chancery  by  insisting  on  a  specific  perform- 
ance, must  show  himself  not  to  be  in  default,  or  guiltyoi  gross  laches,  by 
delay,  etc. ,  or  his  bill  will  be  dismissed.     Ibid.  94. 

STATUTE  OF  FRAUDS. 

1 — A  contract  or  proposition  for  the  sale  of  real  estate,  if  signed  by  the 
party  to  be  charged,  though  not  accepted  in  writing,  if  accepted  with- 
out varying  the  terms,  ot  which  due  notice  is  given,  will  take  the  case 
out  of  the  statute  of  frauds.     Fanoell  v.  Lowther,  252. 

2 — The  contract  must  all  be  in  writing;  must  specify  the  parties,  terms, 
price  and  a  discription  of  the  property;  and  the  acceptance  of  it  must 
be  simple  and  unconditional,     Ibid.  252. 

3 — Where  a  bill  in  chancery  is  tiled  to  enforce  a  specific  performance,  it 
the  statute  of  frauds  is  not  pleaded,  parol  evidence  is  admissible  to 
prove  the  contract,     Esmayv.  Grotonetal.,  483. 

4 — In  such  a  case  the  contract  need  not  be  on  one  piece  of  paper;  nor  en- 
tered info  at  the  same  time.  Several  pieces  of  paper,  containing  the 
.whole  contract  may  be  connected,  to  show  the  parties,  property,  con- 
sideration and  terms.  Ibid.  483. 
.5 — If  the  contract  is  mutual,  the  signature  of  the  party  to  be  charged  with 
the  specific  performance  is  sufficient,  without  that  of  the  other  part  v. 
Ibid.  483. 
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6 — The  minds  of  the  contracting  parties  must  concur  in  a  proposition  made; 

it  must  t>3  accepted  in  terms.     If  there  is  any  change  or  modification  of 

the  proposition  it  becomes  a  new  one,  and,  until  it  is  accepted,  there  is 

no  agreement.     Ibid.  483.- 
7 — Where  there  is  not  a  place  of  payment  agreed  on,  the  debtor  must 

seek  the  creditor  at  his  domicil,  or  place  of  business,  if  he  has  one. 

Ibid.  483. 

STEP-FATHER  AND  STEP-SON. 

1 — A  step-father  will  not  be  held  to  pay  for  the  services  of  a  minor  step- 
son who  lives  in  the  family  us  fi  member  of  it,  where  the  relationship 
of  parent  and  child  exists,  unless  an  express  promise  to  pay  for  the 
services  can  be  shown.     Brush  v.  Blanchard,  46. 

Subscription,  288,  193. 

SUBPtENA. 

1 — A  witness  is  bound  to  obey  a  subpoena  whenever  it  comes  to  him;  no 
matter  whether  served  by  an  officer  or  person  not  an  officer,  or  if  sent 
to  him  by  mail.     C.  §  A.  R.  R.  Co.   v.  Dunning,  494. 

2 — If  a  subpoena  is  served  by  an  officer  to  whom  the  statute  allows 'fees 
for  the  service,  the  fees  may  be  taxed  as  costs  ;  but  when  served  by  a 
person  not  an  officer,  fees  will  not  be  allowed  or  taxed.     Ibid.  494. 

3 — A  sheriff  may  appoint  a  deputy,  who  is  not  a  party  to  the  suit,  to 
make  service  of  a  subpoena,  who  will  be  allowed  tees.     Ibid.  494- 

4 — A  sheriff  will  not  be  allowed  fees  for  serving  a  subpoena  in  his  own 
cause.     Ibid.  464. 

SUPERVISORS. 

1 — Where  supervisors,  on  appeal,  have  the  authority  to  review  the  order 
of  the  commi.-ioners  of  highways,  and  proceed  regularly  in  the  exer- 
cise of  their  jurisdiction,  equity  will  not  interfere  to  control  their  ac- 
tion.    Gray  v.  Loft  ct  at ' . ,  251. 

See  Taxes,  1,  2,  and  3. 

SUPREME  COURT. 

1 — If  a  plaintiff  in  a  suit  has  been  permitted  to  testify  to  the  loss  on  ac- 
count without  objection,  it  will  be  too  late  to  raise  ihe  objection  in  the 
supreme  court.  Caswell  v.  Cooper,  532. 

2 — A  refusal  to  sec  aside  a  default  will  not  be  revised,  unless  the  discre- 
tion of  the  court,  in  doing  so,  has  worked  gross  injustice.  Rich  v. 
Hathaway ,  548. 

3 — All  intendments  will  be  in  favor  of  the  legality  of  the  proceedings 
when  they  depend  upon  matters  of  tact,  unless  their  existence  is  de- 
nied by  bill  of  exceptions.     Ibid.  548. 

SURETY. 

1 — A  plea  which  substantially  adopts  the  language  of  the  statute,  by 
averring  that  the  defendant  was  security  for  a  principal  debtor  who  ex- 
ecuted a  note  with  him,  and  that,  after  the  note  became  due,  the  holder 
of  it  was  requested  to  put  it  in  suit,  but  uid  not,  etc.,  is  good.  McAl- 
lister v.  Ely,  249. 

SURVIVING  PARTNER. 

1— The  surviving  partner  has  not  the  right,  in  the  adjustment  of  accounts 
between  himselt  and  a  deceased  partner,  to  have  his  individual  account 
against  the  deceased  deducted  from  any  balance  which  may  be  found 
iiThis  hands  as  surviving  partner.     Berry  et  al. ,  v.  Powell,  98. 
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2 — The  existence  of  a  mortgage  security,  in  favor  of  the  surviving-  part- 
ner, does  not  change  the  rule.     Ibid..  98. 

3 — The  balance  clue  from  the  intestate,  founil  in  favor  of  the  survivor, 
should  be  allowed  in  the  adjustment,  in  proper  proportion.     Ibid.    98. 

TAXES. 

1 — Section  one  hundred  and  sixtv-five  of  the  township  organization  law, 
requiring  the  town  collector  to  return  a  li-t  of  taxes  not  collected  to  the 
coniry  treasurer,  and  make  oath  before  the  county  treasurer,  or,  in 
case  of  his  absence,  before  any  justice  of  the  peace,  that  the  sums  men- 
tioned in  the  list  remained  unpaid,  must  be  strictly  complied  with;  and 
when  such  oath  is  made  before  the  county  cl;  rk,  it  will  invalidate  all 
of  the  proceedings,  and,  of  course,  the  sale  for  taxes.  Hough' \.  Hast- 
ings, 312. 

2 — The  141st  section  of  the  same  act,  requiring  the  assessor,  town  clerk 
and  supervisor  to  attend  at  the  time  and  place  specified  in  the  notice, 
and,  on  the  application  of  any  person  considering  himself  aggrieved, 
review  the  assessment,  etc.,  is  imperative;  and  without  such  a  meeting 
no  tax  payer  can  he  hound  by  any  assessment.  Where  one  party  proved 
that  the  town  clerk  was  present  at  no  such  meeting,  it  throws  on  the 
other  party  the  burden  of  proving  that  the  other  two  complied  with 
the  law,  if  it  is  conceded  that  two  had  the  power  to  act.     Ibid.  312. 

3 — The  owner  of  the  land  upon  the  trial  of  a  tax  title,  has  the  right  to 
raise  objections  of  the  above  character.     Ibid,  312. 

TAX  TITLE. 

See  Claim  and  Color  of  Title  S.     See  Taxes,  1,  2.  3. 
TENANT. 
,  See  Landlord,  1. 

TENDER. 

1 — Silver  or  gold  coin  of  the  United  States,  coined  prior  to  the  first  day  of 
June,  1853,  is  a  legal  tender  for  all  debts,  according  to  their  nominal 
value,  for  any  sums  whatever.     The  People  v.  Dubois,  333. 

2 — To  put  a  bank  in  default  for  non-payment  of  specie,  the  protest 
should  aver  that  the  specie  tendered  in  payment  of  its  hills,  if  greater 

,^in  amount  than  five  dollars,  and  of  the  denomination  of  quarters,  was 
of  the  coinage  authorized  by  tin;  law  of  1853.  Without  such  averment, 
there  is  not  an  appearance  of  default  to  justify  the  auditor  to  proceed 
against  the  bank.     Ibid.  333. 

TITLE . 

1 — A  party  holding  land  under  a  recorded  deed,  to  defend  his  title  against 
a  claimant  under  a  previous  unrecorded  equitable  title,  must  show  that 
he  has  an  equitable  as  wed  as  the  legal  title,  anil  this  must  be  sus- 
tained by  proofs  that  he  purchased  the  land  in'good  faith,  and  actu- 
ally paid  for  it  before  notice  of  the  previous  equitable  title.  Brown  et 
al. ,  V.  Welch,  343. 

2— Tie  must  prove  payment  of  the  purchase  money  apart  from  the  ac- 
knowledgment of  the  deed.  Proof  that  the  payment  has  been  secured 
is  not  sufficient.     Ibid.  313. 

TOWNS  AND  CITIES. 

1 — If  a  town  ordinance  made  it  a  penal  offense  to  ride  or  drive  any  horse 
furiously,  in  any  street,  the  motive  of  a  person,  on  trinl  for  offending 
the  ordinance,  is  proper  for  the  consideration  of  the  jury,  where  a  dis- 
cretion is  allowed  in  fixing  the  punishment.  Morton  v.  Town  of  Prince- 
ton, 383. 

— Where  the  charter  of  a  town  requires  its  officers  to  keep  a  record  of 
the  by-laws,  etc.,  which  shall  be  received  in  all  courts  as  evidence, 
other  proof  than  such  record  is  unnecessary;  an  1  an  honest  correction 
of  the  record  does  not  vitiate  the  by-laws.  Town  of  St.  Charles  v. 
O'Maiky,  407. 
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3 — If  the  charter  authorizes  the  recovery  of  several  lines  in  one  action,  if 
the  proof  is  clear  as  to  four  distinct  offenses,  a  verdict  for  the  penalty 
of  but  one  is  improper,  as  it  would  be  a  bar  to  a  future  prosecution 
for  the  other  penalties.     Ibid.  41)7. 

TOWNSHIP  ORGANIZATION. 

1 — Section  one  hundred  and  sixty-five  of  the  township  organization  law. 
requiring  the  town  collector  to  return  a  list  of  taxes  not  collected  to 
the  county  treasurer,  and  make  oath  before  the  county  treasurer,  or,  in 
case  of  his  absence,  before  any  justice  of  the  peace,  that  the  sums  men- 
tioned in  the  list  remained  unpaid,  must  be  strictly  complied  with  ;  and 
when  such  oath  is  made  before  the  county  clerk.' it  will  invalidate  all 
of  the  proceedings,  and,  of  course,  the  sale  for  taxes,  Hough  v.  Hast- 
ings, 312. 

2 — The  141st  section  of  the  same  act,  requiring  the  assessor,  town  clerk 
and  supervisor  to  attend  at  the  time  and  place  specified  in  the  notice, 
and,  on  the  application  of  any  person  considering  himself  aggrieved, 
review  the  assessment,  etc. .  is  imperative;  and  without  such  a  meeting 
no  tax:  payer  can  be  bound  by  any  assessment.  Where  one  party  proved 
that  the  town  clerk  was  present  at  no  such  meeting,  it  throws  on  the 
otuer  party  the  burden  of  proving  that  the  other  two  complied  with 
the  law,  if  it  is  conceded  that  two  had  the  power  to  act.     Ibid.  312. 

3 — The  owner  of  the  land,  upon  the  trial  of  a  tax  title,  has  the'  right  to 
raise  objections  of  the  above  character.     Ibid.  312. 

See  Highways. 

TRESPASSES. 

1 — In  an  action  of  trespass  quart  clausuvi  fregit ,  it  is  sufficient  to  show  in 
defense  authority  to  gather  the  corn,  and  to  feed  cattle  upon  the  stocks 
alter  the  harvest.  It  is  the  province  of  the  jury  to  determine  upon 
the  weight  of  the  evidence.     Blake  v.  Dow.  26*1. 

2 — In  an  action  of  trespass  for  shooting  a  colt,  it  is  not  erroneous  to  re- 
fuse to  permit  a  witness  to  answer  whether  the  colt  was  not  in  the 
habit  of  breaking  into  other  fields  in  the  neighborhood,  unless  further 
testimony  is  to  be  adduced  to  show  that  some  other  person  than  the 
defendant  killed  the  colt.     Dean  v.  Blackwell,  336. 

3 — -Actions  of  trespass  for  injuries  to  realty  do  not  survive,  and  cannot 
be  sustained  by  an  executor.     Reed  v.  P.  §  Q .  R.  R    Co.,  403. 

TRUSTS  AND  TRUSTEES. 

1 — A  resulting  trust  does  not  spring  from  an  agreement  between  the  par- 
ties, but  from  the  fact  that  the  money  of  one  person  has  been  invested 
in  land,  the  conveyance  of  which  is  made  in  the  name  of  another.  rlhe 
trust  is  raised  in  favor  of  the  party  whose  money  had  been  used,  with 
or  without  his  knowledge,  in  the  purchase.     Bruce  v.  Roney  etal.,  67. 

2 — Persons  acting  in  a  fiduciary  capacity  cannot  purchase  at  sales  made 
by  themselves.      Wicklijf  v.  Robinson,  145. 

3 — An  agent  or  trustee  who  liquidates  or  pays  off  a  debt  for  a  principal, 
or  cestui  qui  trust,  for  a  less  sum  than  was  owing,  is  accountable  lor 
any  residue  in  his  hands  given  for  the  purpose.  Hitchcock  v.  Watson, 
ct  al  ,  289. 

4 — When  a  man  leaves  his  wife  in  a  destitute  condition  for  three  years, 
and  she,  by  her  exertions,  pays  part  of  the  purchase  money  for 
land,  and  her  husband  pays  the  residue,  consenting  that  it  shall  be 
placed  in  the  hands  of  a  trustee,  for  the  benefit  of  his  wife,  whom  he 
has  ill  treated  and  abandoned,  a  court  of  equity  will  not  take  the  title 
from  the  trustee  and  vest  it  in  the  hu>band,  especially  when  he  has 
other  means  of  support.     Grove  etal. ,  v.  Carlisle,  338. 

5 — The  trustees  of  the  Illinois  and  Michigan  Canal  were  authorized, under 
the  law,  as  existing  A.  D.  1845,  to  lease  lands  and  lots,  and  such  leas- 
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ing  approved  as  a  judicious  management  of  the  trust  imposed  in  them. 
Orangery.   Canal  Trustees,  443. 

6 — The  provisions  of  the  iavv  allowing  double  rent  for  holding  over,  ap- 
plies to  the  trustees  as  well  as  to  other  landlords.     Ibid,  443. 

7 — A.  sold  a  draft  on  C.  to  B. ,  and,  at  the  same  time,  sent  C.  the  exact 
amount,  in  bank  bills,  with  a  request  to  honor  the  draft:  Held,  That 
this  was,  in  equity,  an  appropriation  of  the  money,  and  that  from  the 
receipt  of  it,  and  the  request,  C.  held  the  funds  as  a  trustee,  for  the 
benefit  of  B.;  but  he  was  not  bound  to  pay  in  coin,  but  only  in  such 
funds  as  were  forwarded  to  him.  Harwood  ct  al.,  v.  Tucker  el  al., 
544. 

8 — An  unauthorized  demand  by  B.  's  agent  for  payment  in  specie,  woidd 
not  relinquish  his  right  to  the  funds  which  were  held  in  trust  for  him. 
Ibid.  544. 

9 — When  C.  had.  in  good  faith,  returned  a  portion  of  the  funds' to  A., 
on  account  of  their  being  uneurrent,  he  was  not  responsible  for  their 
loss  by  A.'s  failure.     Ibid.  514. 

USURY. 


1 — Where  a  sale  of  land  was  made  for  $400.  and  a  bond  of  a  date  subse- 
quent to  that  of  the  deed,  was  given  by  the  vendee  to  the  vendor, 
to  re-convey  the  same  land  for  $800,  at  the  expiration  of  two 
years:  it  was  Held,  That  a  jury  might  ascertain,  from  all  the  t'ansac  • 
tions  between  the  parties,  whether  the  deed  was  intended  to  secure  the 
loan  of  $100,  to  be  repaid  by  $800  in  two  years,  and  whether  the  agree- 
ment was  usurious  or  not.    Bishop  ct  al . ,  v.   Williams,  101. 

Value,  259. 

VENUE. 

1 — It  is  not  erroneous,  after  a  change  of  venue,  upon  a  conviction  for 
murder,  to  order  that  the  prisoner  remain  in  the  jail  of  the  county 
where  he  is  convicted,  and  where  the  sentence  of  death,  which  is  the 
punishment,  is  to  be  imposed.     Jackson  v.  The  People,  2G9. 

WAIVER. 

1 — A  refusal  to  deliver  upon  a  demand  upon  a  day  subsequent  to  that 
named  in  the  contract,  would  not  croate  a  breach,  but  might  be  con- 
sidered a  waiver  of  rhe  previous  breach,  and  an  acceptance  might  be 
hell  a  satisfaction  of  the  contract.     Phelps  v.  McGce,  155. 

2 — A  creditor  will  be  considered  to  have  waived  his  lien  upon  the  prop- 
erty of  an  intestate,  if  he  does  not  pursue  his  remedy  in  a  reasonable 
time.  If  prosecuted  in  a  reasonable  lime  the  lien  will  be  good  against 
purchasers  from  heirs  or  devisees,     McCoy  v.  Morroiv,  519. 

Warranty,  1,  2,  3. 

WAREHOUSEMAN. 

1 — An  action  in  case  may  be  maintained  upon  warehouse  receipts,  pur- 
porting to  have  been  given  for  produce  in  store,  by  a  party  who  has 
advanced  money  upon  the  faith  of  them,  and  this  whether  the  party 
has  been  deprived  of  the  produce  or  his  money.  Low  ct  al. ,  v.  Martin, 
2^0. 

See  Lien,  2,  3.  ' 

WARRANTY. 

1 — Where  a  party  is  to  deliver  a  quantity  of  corn  under  an  executory 
contract,  the  law  will  imply  a  warranty  that  it  is  to  be  a  fair  and  mer- 
chantable article,     fiabcocliy.  Trice,  420. 
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2 — The  acceptance  of  the  corn  by  a  warehouseman,  or  by  the  purchaser 
himself,  is  not  a  waiver  of  this  implied  warranty.     Ibid.  420. 

3 — Such  acceptance  by  the  purchaser  with  opportunity  of  inspection ,  and 
without  complaint,  could  only  raise  a  presumption  that  it  was  of  the 
quality  contemplated  by  the  parties.     Ibid.  420. 

WATER  POWER. 

See  Damages,  13,  14. 
WIDOWS. 

1 — The  decision  in  the  case  of  Tyson  v.  Postlethwaite,  13  III.  R. ,  is  not  to 
be  understood  as  affecting  the  case  of  the  widow  of  a  party  dying  tes- 
tate. In  that  case  the  court  did  not  go  beyond  the  strict  question  pre- 
sented, and  decided  nothing  beyond  the  question,  that  the  46th  section 
of  the  statute  of  wills  was  riot  repealed  by  the  15th  section  of  the  dower 

1  act.     Rev.  Stat,  of  1845.     Sturgis  et  al.,  v.  Ewing,  176. 

2 — The  15th  section  of  the  dower  act,  Rev.  Stat,  of  1845,  was  intended  to 
embrace  the  case  of  the  wid'ow  of"  a  party  dying  testate,  as  well  as  the 
ease  of  the  widow  of  a  party  dying  intestate,  but  ihe  more  liberal  pro- 
visions, for  the  last  mentioned  class  of  cases,  in  the  46th  section  of  the 
statute  of  wills,  were  not  repealed  by  the  15th  section  of  the  do\\<  r  act, 
and  by  tho>e  provisions  the  widow  of  a  party  dying  intestate  takes  as- 
heir  of  the  deceased  husband.     Ibid.  176. 

3 — By  the  46th  section  of  the  statue  of  wills,  the  widow  of  an  intestate 
who  dies  leaving  no  child,  nor  the  descendant  of  any  child,  is  made 
the  heir  of  her  intestate  husband,  and  as  such  is  entitled  to  receive  one- 
half  of  all  his  real  and  personal  estate  after  the  payment  of.  his  debts. 
This  provision  is,  however,  strictly  and  carefully  confined  to  cases  of 
intestacy.     Ibid.  176. 

4— By  the  9th  and  10th  sections  of  the  34th  Chap.  Rev.  Stat.,  the  widow 
of  a  testator  is  authorized  to  renounce  the  provisions  of  the  will  and 
elect  to  retain  her  jointure  and  dower.  And  then  by  the  loth  section 
she  may  if  she  elect,  have  in  lieu  of  her  dower  in  the  estate  of  which  her 
husband  died  seized,  etc.,  one-half  of  all  real  estate,  etc.  And  in  the 
proviso  to  section  loth,  she  is  authorized  to  make  such  new  election 
within  two  months,  etc.  The  word  "new"  in  this  proviso  is  to  be 
construed  as  meaning  second  or  other,  and  refers  to  the  expression  "if 
she  elect"  in  the  foregoing  part  of  the  section,  and  clearly  presup- 
poses that  there  had  already  been  an  election  made  in  reference  to  the 
same  subject,  under  some  other  provision  of  the  law.  'the  9th  and 
10th  sections  provide  for  such  an  eleciion  where  there  is  a  will;  but 
there  is  no  provision  in  the  statutes  of  this  state  authorizing  the  widow, 
in  case  of  intestacy,  to  elect  in  reference  to  her  right  of  dower.  Ibid. 
176. 

5, — A.  B.  made  and  executed  his  last  will  and  testament,  devising  his 
estate  to  different  parties  and  making  provision  for  his  widow,  and 
died,  leaving  no  children  or  the  descendants  of  children.  His  widow 
renounced  the  provisions  of  the  will,  and  elected  to  take  in  lieu  of 
dower  according  to  the  provisions  of  the  34th  Chap.  Rev.  Stat.,  and 
complied  with  all  the  requirements  of  said  act.  Upon  the  trial  it  ap- 
peared that  the  property,  devised  by  the  testator,  had  been  acquired 
prior  to  the  passage  of  said  act:     Held, 

I. — That  the  widow  was  entitled  to  make  her  election  under  saidacf,  audi 
to  take  accordingly. 

II. — That  said  act  is  not  repugnant  to  the  constitution,  and  the  acquisi- 
tion of  the  property,  by  the  testator,  prior  to  the  passage  of  said  act, 
cannot  affect  the  question. 

III. — A  party  who  acquires  property  does  not  acquire  with  it  the  right  to 
devise  such  property  according  to  the  law  as  it  exists  at  the  time  he  ac- 
quires it.  Wills  and  testaments,  rights  of  inheritance  and  succession, 
are  all  of  them  creations  of  the  civil  or  municipal  law;  and  the  law  re- 
lating to,  or  regulating  any  of  them,  may  be  changed  at  the  will  of  the 
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legislature.  But  no  change  in  the  law,  made  after  the  death  of  the 
testator  or  intestate,  will  affect  rights  which  beeoaie  vested  in  the  de- 
vise, heir  or  representative,  by  such  death.     Ibid.  17(5. 

6 — A  tract  of  timber  land,  a  mile  distant  from  the  farm  or  house  occu- 
pied, yet  necessary  for  fuel,  etc. ,  for  the  use  of  the  farm,  is  not  a  part 
of  the  "homestead,"  under  the  act  of  1851.  Walters  v.  The  People. 
194. 

4 — An  absence,  by  reason  of  ill  health,  from  the  homestead  for  a  year, 
by  the  widow,  after  the  death  of  her  husband,  without  any  intention 
of  abandonment,  will  not  deprive  her  of  the  benefit  of  the  act.  Ibid. 
194. 

5 — There  is  no  provision  in  the  act  for  making  up  a  deficiency  in  the 
value  of  the  "•homestead,"  if  it  is  less  than  one  thousand  "dollars. 
Ibid.  194. 

9 — It  is  a  question  of  fact,  whether  adjoining  and  contiguous  tracts  of 
land  forming  one  compact  body,  are  part  of  the  homestead.     Ibid. 

194. 

WILLS  AXD  TESTAMENTS. 


1 — If  a  testator  devises  an  estate  belonging  to  his  son  to  a  third  person, 
in  the  same  will  bequeathing  a  legacy  to  his  son,  the  son  must 
either  relinquish  his  claims  to  his  estate,  or  to  the  legacy  or  bequest. 
The  son  may  elect  which  he  will  take;  and  if  he  has  knowledge  of  the 
condition  of  the  property,  he  will  be  concluded  by  his  election.  Wil- 
banks  et  al.,  v.  Wilbanks  et  «/.,  17. 

2 — A.  married  and  had  several  children;  he  purchased  forty  acres  of  land 
in  the  name  of  his  wife,  v.'ho  alter  wards  died.  A.  married  a  second 
time,  and  by  this  marriage  had  one  child;  at  his  decease,  by  his  last 
will,  he  gave  this  forty  acres  of  land  to  his  wife,  at  her  death  to  de- 
scend to  her  child,  giving  bequests  and  legacies  to  the  children  of  his 
first  marriage,  which  they  accepted;  these  children,  as  heirs  of  then- 
mother,  afterward  in  ejectment  sought  to  recover  the  forty  acres  be- 
queathed to  the  child  of  the  second  marriage:  Held,  That  the  children 
of  the  first  marriage,  having  elected  to  take  under  the  will,  could  not 
afterward  divest  the  other  heir,  although  their  father  had  by  his  will 
disposed  of  this  land,  not  being  his.     Ibid.  17. 

3-  Where,  by  last  will,  the  testator  bequeathed  to  his  wife  and  three 
daughters  all  his  real  and  personal  estate,  except  as  is  named  in  the 
will,  to  be  divided  equally  among  Ins  daughters,  after  the  death  of  his 
wife,  directing  his  executors  to  sell  and  dispose  ol  his  real  estate  in  Il- 
linois, at  their  discretion;  the  wife  took  a  life  estate  in  one-fourth  of  the 
lands  in  Illinois;  and  the  fee  to  three-fourths  was  vested  in  the  daught- 
ers, and  also  the  remainder  in  lee  to  the  other  fourth;  and  in  ease  the 
land  in  Illinois  should  be  sold,  each  would  be  entitled  to  the  proceeds 
of  it.  in  proportion  to  their  respective  interests  in  the  land.  The  death 
of  the  mother,  prior  to  a  sale  of  the  land,  vested  a  whole  fee  in  the 
daughters,  and  a  conveyance  from  them  is  good.  Hurt  v.  McCartney. 
129. 

4 — The  decision  in  the  c.v-e  of  Tycon  v.  Postlethwaite,  13  ill.  R.,  is  not  to 
be  understood  as  affi  cting  the  case  of  the  widow  of  a  party  dying  tes- 
tate. In  that  case  the  court  did  not  go  beyond  the  strict  question  pre- 
sented, and  decided  nothing  beyond  the  question,  that  the  40lh  section 
of  the  statute  of  wills  was  not  repealed  by  the  loth  section  of  the  dower 
act.     Lev.  Stat,  of  1845.     Sturgis  et  al.,  v.  Hieing,  176. 

5 — The  15th  section  of  the  dower  act,  Lev.  Stat,  of  1845,  was  intended  to 
embrace  the  case  of  the  widow  of  a  party  dying  testate,  as  svell  as  the 
case  of  a  widow  of  a  party  (lying  intestate,  but  the  more  liberal  provis- 
ions, for  the  last  mentioned  class  of  cases,  in  the  46th  section  o*f  the 
statute  of  wills,  were  not  repealed  by  the  15th  section  of  the  dower  act, 
and  by  those  provisions  the  widow  of  a  party  dying  intestate  takes  as 
heir  of  the  deceased  husband.     Ibid.  170. 


INDEX.  641 

6— By  the  48th  section  of  the  statute  of  wills,  the  widow  of  an  intestate  who 
dies  leaving1  no  child  nov  descendant  of  any  child,  is  made  the  heir  of 
her  intestate  husband,  and  as  such  is  entitled  to  receive  one-half  of  all 
his  real  and  personal  estate  after  the  payment  of  his  debts.  This  pro- 
vision is,  however,  strictlv  and  carefully  confined  to  cases  of  ietestacy. 
Ibid,  176. 

7— By  the  9th  and  10th  sections  of  the  34th  Chap,  Eev.  Stat.,  the  widow 
of  a  testator  is  authorized  to  renounce]the  provisions  of  the  will  and  elect 
to  retain  her  jointure  and  dower.  And  then  by  the  loth  section  she  may 
if  she  elect,  have  in  lieu  of  her  dower  in  the  estate  of  which  her  husband 
died  seized,  etc. ,  one-half  of  all  real  estate,  etc.  And  in  the  proviso  to 
section  15th,  she  is  authorized  to  make  s'ich  new  election  within  two 
months,  etc,  The  word  "new'1  in  this  proviso  is  to  be  construed  as 
meaning  second  or  other,  and  refers  to  the  expression  '  ;if  she  elect' '  in 
the  forgoing  part  of  the  section,  and  clearly  presupposes  that  there  had 
already  been  an  election  made  in  reference  to  the  same  subject,  under 
some  other  provision  of  the  law.  The  9th  and  10th  sections  provide  for 
such  an  election  where  there  is  a  will ;  but  there  is  no  provision  in  the 
statutes  of  this  state  authorizing  the  widow,  in  case  of  intestacy,  to 
elect  in  reference  to  her  right  of  dower.     Ibid.  176. 

8 — A.  B.  made  and  executed  his  last  will  and  testament,  devising  his 
estate  to  different  parties  and  making  provision  for  his  widow,  and 
died,  leaving  no  children  or  the  descendants  of  children.  His  widow 
renounced  the  provisions  of  the  will,  and  elected  to  take  in  lieu  of  dower 
according  to  the  provisions  of  the  34th  Chap.  Rev  Stat. ,  and  complied 
with  all  the  requirements  of  said  act,  Upon  the  trial  it  appeared  that 
the  property,  devised  by  the  testator,  had  been  acquired  prior  to  the 
passage  of  said  act :  Held, 

9 — That  the  widow  was  entitled  to  make  her  election  under  said  act,  and 
to  take  accordingly.     Ibid.  176. 

10 — That  said  act  is  not  repugnant  to  the  constitution,  and  the  acquisition 
of  the  property  by  the  testator,  prior  to  the  passage  of  said  act,  cannot 
affect  the  question,     Ibid,  170. 

11 — A  party  who  acquires  property  does  not  acquire  with  it  the  right  to 
devise  such  property  according  to  the  law  as  it  exists  at  the  time  he 
acquires  it.  Wills  and  testaments,  rights  of  inheritance  and  succession, 
are  all  of  them  creations  of  the  civil  or  municipal  law;  and  the  law  re- 
lating to,  or  regulating  any  of  them,  may  be  changed  at  the  will  of  the 
legislature.  But  no  change  in  the  law,  made  afterthe  death  of  the  tes- 
tator or  intestate,  will  affect  rights  which  become  vested  in  the  devisee, 
heir  or  representative,  by  such  death.     Ibid.  176. 

12 — A  will  which  bequeaths  all  the  property  of  the  testator,  real  and  per- 
sonal wheresoever  it  may  be,  carries  with  it  property  acquired  after  its 
publication  , without  a  repetition  of  any  formalities.  Peters  et  al.  v. 
Spillman,  370. 

13 — The  questian  in  relation  to  abequest  in  such  cases,  is  one  of  intention, 
not  of  power.     Ibid.  370. 

WITNESS. 

1— A  purchaser,  at  an  administrator's  sale  of  real  estate,  is  a  competen  * 
witness  to  prove  the  purchase,  that  it  was  made  for  others,  and  paid  for 
by  their  money;  and  that  the  premises  were  occupied  by  residence 
thereon  under  the  deed  from  the  administrator  to  the  witness,  as  well 
as  under  and  by  the  persons  for  whose  use  he  purchased  the  estate, 
Collins  v.  Smith,   160 

2— It  is  not  proper  where  a  witness  has  been  examined,  and  leaves  the 
court,  so  that  he  cannot  again  be  found,  as  appears  by  a  return  to  an 
attachment  against  him  ;  to  instruct  ihe jury  that  it  is  probable  the  wit- 
ness avoids  further  examination,  therdby  prejudicing  his  credibility. 
Coughlin  v,  The  People,  266. 

.3 — If  witnesses  with  proper  opportunity  of  knowing,  being  faith  worthy, 
state  positively  that  an  individual  did  not  strike  a  blow,  it  is  not  nega- 
tive proof;  and  is  as  much  entitled  to  weight  as  the  affirmative  testi- 
mony of  others,  who  state  that  they  saw  him  strike  the  blow,     Ibid.  286.. 
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4 — A  witness  is  not  to  be  discredited  from  the  simple  fact  that  he  may  till  the 
character  of  an  informer  or  spy.     Town  of  St.  Charles  v.  C  Mailer/,  407. 

5 — A  witness  is  bound  to  obey  a  subpoena  whenever  it  comes  to  him;  no 
matter  whether  served  by  an  officer  or  person  not  an  officer,  or  if  sent 
to  him  b}-  mail.     C.  ty  A.  R.  R.  Co.  v.  Dunning,  4U5. 

6 — Impeachment  of  witness.    336. 

WRIT. 

1 — A  writ  of  asssistance  should  he  granted,  not  by  the  clerk,  but  by  the 
circuit  court,  on  hearing  of  the  facts.     Bruce  v.  Roney,  67. 

WRIT  OF  ERROR. 

1 — The  statute  of  limitations,  affecting  writs  of  error,  does  not  make  any 
exception  in  favor  of  a  party  who  may  have  been  out  of  the  state,  or 
beyond  seas.     Stevenson  et  al.  v.  West/all,  209. 
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